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ABSTRACT

The thesis focuses its inquiry on the issue of international criminal tribunals as law-
makers. It starts with the hypothesis that courts, both domestic and international, have enor-
mous normative weight that allows them to shape and form the law. In Chapter I, the thesis
critically describes how the lawmaking process in international law is suppose to work, point-
ing out the deficiencies of the international law master narrative in explaining the functioning
of courts.

In Chapter 11, the thesis, using literature analysis, describes the process by which the
international ad hoc criminal tribunals have expanded and shaped international humanitarian
and international criminal law. It claims that the ad hoc tribunals have imported a consider-
able number of definitions of crimes from its sister branch, international human rights law,
but national criminal law as well, and then modified them to suit the specific international
criminal environment and the international system more broadly.

Chapter 111, asks the intermediate question of acceptances of the normative outcomes
of the ad hoc tribunals by other actors, namely scholars and other international (criminal)
courts. It concludes that, for the most part, the outcomes of the ad hoc tribunals have been
accepted by the wider scholarly community and other international courts. However, courts,
other than the other international/ized criminal courts, see the outcomes of the ad hoc tribu-
nals as something stemming from a foreign normative sphere, something that they cannot ar-
gue with but only accept.

Chapter IV tackles the issue of the background of doctrine of sources master narrative
and its compatibility with the way in which international courts argue and structure their
judgments and argues that the legitimizing method that international tribunals have adopted is

the one that fits better with the structural environment of the international system.
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INTRODUCTION

HYPOTHESIS

Talking about lawmaking is never an easy job to do. As one humorous remark puts it,
and | paraphrase, laws are like sausages, you would not like to see them made.* This thesis is
one such exercise. Judicial lawmaking in international law is considered to be somewhat of a
white elephant, a topic talked about in private, a thing that many scholars might admit to ex-
isting? while others openly say that such a thing is almost impossible to continue denying.®
However, most international scholars,” when it comes to judicial lawmaking, point to the ac-
cepted wisdom of Article 38 of the Statute of the International Court of Justice (ICJ), which
puts international judgments “and the teachings of the most highly qualified publicists of the
various nations, as [a] subsidiary means for the determination of rules of law.” The debate
about courts as lawmakers or courts as mere law discoverers, in national settings, is not a re-
cent one and has been repeated several times over the course of the twentieth century.® | do
not wish to repeat the debate in this thesis, since most scholars are somewhat familiar with its

basic tenants.

! Largely attributed to Otto VVon Bismarck (1815-1898), available at
http://www.barrypopik.com/index.php/new_york_city/entry/laws_like_sausages_cease_to_inspire_respect_in_p
roportion_as_we_know_how_th/ (last visited on February 06, 2011.

2 Antonio Cassese General Editor., THE OXFORD COMPANION TO INTERNATIONAL CRIMINAL JUSTICE, OUP,
Oxford, 2009, pp. 53; Guido Acquaviva and Fausto Pocar, Stare Decisis in Ridiger Wolfrum General Ed., THE
MAX PLANCK ENCYCLOPAEDIA OF PUBLIC INTERNATIONAL LAW, Max Planck Institute for Comparative Public
Law and International Law, November 2007.

® Daniel Terris, Cesare P.R. Romano & Leigh Swigart, THE INTERNATIONAL JUDGE: AN INTRODUCTION TO THE
MEN AND WOMEN WHO DECIDE THE WORLD’s CASES, OUP, Oxford, 2007, pp. 115-130.

* Rebecca M.M. Wallace, INTERNATIONAL LAW FOURTH ED., Sweet & Maxwell, London, 2002; lan Brownlie,
PRINCIPLES OF INTERNATIONAL LAW SIXED ED., OUP, Oxford, 2003; Malcolm N. Shaw, INTERNATIONAL LAW,
6" edn., Cambridge University Press, Cambridge, 2008.

® Article 38(1)(d) of the Statute of the International Court of Justice.

® Brian Z. Tamanha, BEYOND THE REALIST-FORMALIST DIVIDE; THE ROLE OF POLITICS IN JUDGING, Princeton
University Press, Princeton and Oxford, 2010, pp. 13-63.
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In this thesis, | will analyze the issue of law making by international criminal tribunals
with a particular focus on the two ad hoc tribunals, the International Criminal Tribunal for the
former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR). |
started this thesis with the hypothesis that international tribunals are lawmakers, that they,
through the continuous settlement of cases, shape and modify the law.” I set out to confirm
my hypothesis by looking into the way that international criminal tribunals have shaped and
recast the laws of war.? I chose international criminal tribunals for one specific reason. The
first reason is that in the past 15 years or so, the two ad hoc tribunals, but the other interna-
tionalized tribunals as well, have had to settle a large number of complicated cases. They ac-
complished this by using very terse statutes that were not much help when it came to offering
precise definitions. Consequently, choosing to look at international criminal tribunals was
choosing to see the shaping and modifying the law in a somewhat fast-forwarded way. Most
of the more significant developments were made in the first 7 years of the operation of the
tribunals and, therefore, the tribunals themselves managed to turn quite a few heads while
issuing their judgments.®

When | started researching more deeply into my hypothesis, | found that the issue of
judicial lawmaking is multi-layered and that it does not reflect a simple yes or no answer to
the question of whether international tribunals are lawmakers. The question, is somewhat
made complicated by the different national optics through which most scholars see interna-
tional law. Consequently, my approach to this thesis was to firs present, in Chapter I, how
international lawmaking is supposed to work in the international system. I chose to present
the lawmaking process in international law through the framework of underlying master nar-

rative. A master narrative is a short story that tells the account of how the system if suppose

" Mohamed Shahabuddeen, PRECEDENT IN THE WORLD COURT: HERCH LAUTERPACHT MEMORIAL LECTURES,
Cambridge University Press, Cambridge, 1996, pp. 67-96.

8 Allison Marston Danner, When Courts Make Law: How the International Criminal Tribunals Recast the Laws
of War, 59 Vand. L. Rev. 1 (2006).

® 1bid.



CEU eTD Collection

to operate, and of why it makes good sense. In short, it gives the underlying premise on
which the legal system is based upon.’® | chose to present the narrative through the accounts
presented in text-books by highly regarded scholars because it is this basic account that any
law student receives when learning about international law and it is through this account that
she will be guided through the rest of her legal career. Furthermore, 1 also chose to present
some issues other than court related issues where this master narrative has encountered prob-
lems due to the changing international environment in the post WWII and especially post
Cold War eras in order to show that the international system, and consequently, international
law is in a state of flux.

In Chapter 11, I present a number of examples of how the ad hoc tribunals used vari-
ous techniques to make normative changes in international criminal law, international hu-
manitarian law or general international law. | strive to present as many examples as possible
of the various methods that the ICTY and ICTR used for this normative advancement while
at the same time trying not to overburden the thesis with repetitive discussion. In that sense,
Chapter Il presents the raw analysis on which the conclusions in the later Chapters are based.

In Chapter 111, I carry out a short exploration into the issue of whether these normative
changes have been accepted by both the scholarly community and other international courts,
both criminal and non-criminal. | chose not to research the issue of acceptance of states for
the simple fact that it would over-complicate my thesis. There are around 190 countries in the
world at the moment, having almost as many and quite possibly more than that many official
languages as well as different methods of issuing their views on a certain manner. In short, it
is a thesis research onto itself, one that cannot be easily handled by one single researcher with
modest time and page resources. For the same reason | did not perform an extensive research

into the case law of all of the international tribunals mentioned in the PICT chart for interna-

19 Mitchel Mitchel De S.-O.-L’E. Lasser, Transforming Deliberations in Nick Huls, Maurice Adams and Jacco
Bomhoff eds., THE LEGITIMACY OF HIGHEST COURTS’ RULINGS: JUDICIAL DELIBERATIONS AND BEYOND, T.M.C
Asser Press, The Hague, 2009, p. 37.
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tional tribunals, but focused on the more prominent ones and the ones that would most likely
deal with similar issues as the ad hoc tribunals

Based on the conclusion that the normative changes of the ad hocs have been accepted
by scholars and other courts, | continued in Chapter 1V to look at the legitimization method
that the ICTY and the ICTR used in order to see what was in the tribunals’ approach and
method of justification that led to the widespread acceptance of their jurisprudence. | also
looked at the reasons how the tribunals’ transition into a stare decisis system occurred with-

out large protest from most other international actors.

METHODOLOGY

My methodological approach through this thesis has been varied. As with most legal
theses, the brunt of my research is case-based research and argumentation. It is only natural
since my topic is judicial lawmaking. Furthermore, | adopted a literature approach to reading
cases, analysing their form and structure as well as their rhetoric and methods of justification.
I used a similar methodological approach to that of Lasser when looking at judicial decisions
and dialogue.™ Lasser explains this methodology and analysis as being

[...] premised on the basic claim that judicial decisions do more than simply re-
solve substantive legal issues. The decisions' form, discourse, and rhetoric combine
to make implicit assertions about the process that produced the decisions. Judicial
decisions, and judicial arguments generally, are therefore texts that offer representa-
tions of judicial practice and of the judicial role. These representations may be
thought of as portraits: they are images of judging. Insofar as these portraits are pro-
duced by judges in judicial texts, they may be termed judicial self-portraits. (foot-
notes omitted)™?

1 Mitchel De S.-O.-L’E. Lasser, Comparative Law and Comparative Literature: A Project in Progress, 1997
Utah L. R. 471 (1997), pp. 472-485; Mitchel De S.-O.-L’E. Lasser, "Lit. Theory" Put to the Test: A Compara-
tive Literary Analysis of American Judicial Tests and French Judicial Discourse, 111 Harvard L. Review 689,
(1998); Mitchel De S.-O.-L’E. Lasser, Judicial (Self-) Portraits: Judicial Discourse in the French Legal System,
104 Yale L. J. 1325 (1995); Mitchel de S.-O.-Lasser, JUDICIAL DELIBERATIONS: A COMPARATIVE ANALYSIS OF
JUDICIAL TRANSPARENCY AND LEGITIMACY, Oxford University Press, Oxford, 2004.

12 Mitchel De S.-O.-L’E. Lasser, "Lit. Theory" Put to the Test: A Comparative Literary Analysis of American
Judicial Tests and French Judicial Discourse, 111 Harvard L. Review 689, (1998), p. 691.
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In addition,

Judicial texts engage in [a] complex process by adopting particular modes of dis-
course - that is, by speaking or writing in particular ways. These discourses are sig-
nificant because they portray their judicial authors as engaged in specific modes of
interpretation. In other words, the way in which a judge expresses herself in a judi-
cial decision constitutes a representation of the type of interpretation that the judge
has performed in order to reach the decision. Furthermore, this representation, which
links particular modes of discourse with particular modes of reading, is significant in
its own right. It portrays the judicial decision as related, in specific ways, to "govern-
ing" law. Viewed in this light, judicial decisions emerge as complex - and value-
laden - systems of signs: by adopting certain forms, discourses, and rhetorics, judicial
decisions present themselves as deploying particular modes of reading, and therefore
portray themselves as meaningfully related to governing law.

Consequently, this methodology allows us to see what are the judges’ view of the role that
they are tasked to perform is, as well as the issues that they faced and the choices that they
had to make. Furthermore, | also used a similar methodological approach when I focused on
doctrinal texts and their view on the issue of judicial lawmaking, legitimacy and control, es-
pecially those related to comparative studies of different national and international judicial
systems.

The discussion in this thesis will proceed in four Chapters followed by conclusions. In
the first Chapter, | will give a short overview of the changing nature of the international sys-
tem and the challenge that the post World War Il developments have presented international
law. In this Chapter, | will present the general view of how international law should work in
relation to lawmaking by the two undisputed subjects of international law, states and interna-
tional organizations. | will continue in Chapter Il with presenting the techniques that the ad
hoc tribunals used in their lawmaking endeavours. | will present the mechanism of import of
norms from other jurisdictions and their modification for the purposes of international crimi-
nal law through the ad hocs’ use of material sources and the interpretative techniques that

they deployed. I will then go on, in Chapter 111, to argue the acceptance of the jurisprudence

of the ad hoc tribunals by other international courts, both criminal and non-criminal. In Chap-
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ter 1V, | will continue to discuss the method of legitimization and control that is in operation
in international criminal law and how it helped the almost seamless transition into a system of
stare decisis as well as the reasons why a stare decisis system for the entire body of interna-
tional law is impossible, save some drastic changes in the way that the relations between
courts are constructed. 1 will end my thesis with summarizing my arguments in the final

Chapter dedicated to Conclusions.
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CHAPTER | — LAWMAKING IN THE INTERNATIONAL SYSTEM: SETTING THE BAsIC PREMISE!

1.1 INTRODUCTION

When talking about lawmaking in any system, be it domestic or international, it is un-
avoidable to be overwhelmed by the sheer complexity of the subject. Simply explaining the
procedures set down in a Constitution or a Basic Law or other such document by any other
name will only touch upon the surface of the topic. Nor explaining the principles of the sepa-
ration of powers and the mechanisms of checks and balances between the executive and the
legislative branch will somehow suffice. Rules regarding political funding, lobbying, proce-
dural rules regarding debates in parliament, issues of who can propose a law or a statute or a
regulation, voting procedures and majorities, protests and rallies, “pork barrels” and other
stimuli; the list can go on and on of things that matter in a law-making process.

Similarly in international law; talking only about the rules set forth in the Vienna
Convention on the Law of Treaties of 19697 (VCTL) cannot give the complexities of treaty
making a fair representation. Explaining the dicta of the necessary parts of an international
custom as well as the interplay between custom and treaty, or the rule on persistent objector
given in the Lotus,® North Sea Continental Shelf,* the Nicaragua® or other cases will probably

not give us the entire picture of how a custom emerges. Add to that the drastic changes that

! Parts of this Chapter draws from my previous work during my LL.M thesis, Ajevski Marjan, UNIVERSAL
JURISDICTION FOR GROSS HUMAN RIGHTS VIOLATIONS: THE OBJECTIONS RAISED AND THE ANSWERS TO THEM,
Budapest : CEU, Budapest College, 2007, available at: http://goya.ceu.hu/record=b1125248~S0 (last visited on
October 8, 2010); and Ajevski Marjan, Serious Breaches, The Draft Articles On State Responsibility And Uni-
versal Jurisdiction, 2 Eur. J. Leg. Stud. 12 (2008) available at http://www.ejls.eu/4/51UK.htm (last visited on
October 8, 2010).

2Vienna Convention on the Law of Treaties 1969, United Nations, Treaty Series, vol. 1155, p. 331.

® The Case of the SS “Lotus™, Series A, No. 10, September 7, 1927.

* North Sea Continental Shelf", Judgment, I.C.J. Reports 1969, p. 3 (hereafter North Sea Continental Shelf).

® Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Mer-
its, Judgment. 1.C.J. Reports 1986, p. 14, (hereafter the Nicaragua case).
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have been going on in the international system since the end of the Cold War, and even ear-
lier since the end of WWII, and the task starts to become a little bit mind boggling.

Luckily enough, others® have, in different aspects and focusing on different actors,
done much of that task before me. In this Chapter I will give a short overview (as short as
clarity can permit) of the lawmaking process within international law. | will explain the tradi-
tional approach to the sources of international law, i.e. treaty, custom, general principles, and
add to them the recent trends in lawmaking and the emergence of new actors in the lawmak-
ing process. In order to grasp the full picture of the complexity of international lawmaking, I
have decided to firstly, introduce international lawmaking in a simplified form by using
something that I call the traditional approach or the approach that is still found in text books
for international law.” When explaining treaty or customary law, this approach concentrates
on the centrality of states as the main and sometimes only actor in the lawmaking process.
This does not mean that this approach is per se a bad one, quite the contrary, it has been ac-
knowledged as a good introduction to international law; it is just that it does not do justice to
the nuances of international lawmaking today and does not predict the new emerging trends
when explaining the process.

This approach is intended to give an overview of how international law is made to
someone who is not familiar at all with international law and its concept. I chose this format
of presentation because it underlines an important approach of this thesis. The role of courts

in international law-making is part of the master narrative of international law. A master nar-

® Mohamed Shahabuddeen, PRECEDENT IN THE WORLD COURT: HERCH LAUTERPACHT MEMORIAL LECTURES,
Cambridge University Press, Cambridge, 1996; Rebecca M.M. Wallace, INTERNATIONAL LAW FOURTH ED.,
Sweet & Maxwell, London, 2002; Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University
Press, Cambridge, 2003; lan Brownlie, PRINCIPLES OF INTERNATIONAL LAw 6™ edn., OUP, Oxford, 2003; Anne-
Marie Slaughter, A NEw WORLD ORDER, Princeton University Press, Princeton and Oxford, 2004; Antonio
Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford, 2001; Jose E. Alvarez, INTERNATIONAL
ORGANIZATIONS AS LAwW-MAKERS, Oxford University Press, Oxford, New York, 2005; Vaughan Lawe,
INTERNATIONAL LAw, OUP, Oxford, 2007; Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL
LAw, Oxford University Press, Oxford, 2007.

" Malcolm N. Shaw, INTERNATIONAL LAW, 5th edn., Cambridge University Press, Cambridge, 2003;
Antonio Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford, 2001.
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rative is, in short, a story.? It is a story about the system itself; “a governing underlying narra-
tive that each legal system tells itself — more and less openly — about why it is constructed the

"9 A master narrative is

way it is, why it operates as it does, and why this makes good sense.
the underlying premise that any legal system is based upon. It deals with the basic legal for-
mants™ of a system, their position relative to each other in a specific hierarchy, the interac-
tions between those legal formants and the reasons for them. It establishes “the basic internal
logic of [the][...] system as mainstream legal actors understand it. It is a self-conception, a
self-understanding, or as [the original author has] often called it, a self-portrait™**

It is this master narrative as it is related to the role of international courts that | have
decided to challenge in this thesis. Furthermore, it is this master narrative and its assumptions
that most, or at least the mainstream actors, operate under. Therefore, | have decided to struc-
ture this Chapter in such a way as to give the reader a slow introduction into lawmaking by
first focusing on the state as the main actor and then adjusting this model of lawmaking by
showing how other actors modify the same process. Furthermore, | will present this chapter
through the optics of the mainstream, text-book academic writings available to me. I will also
give a reference point for the role of courts in this changed lawmaking process so that it will

serve as a base for comparison for the role of courts in the lawmaking process within interna-

tional criminal law.

1.2. INTERNATIONAL LAWMAKING IN A NUTSHELL — THE TRADITIONAL APPROACH

& Mitchel Mitchel De S.-O.-L’E. Lasser, Transforming Deliberations in Nick Huls, Maurice Adams and Jacco
Bomhoff eds., THE LEGITIMACY OF HIGHEST COURTS’ RULINGS: JUDICIAL DELIBERATIONS AND BEYOND, T.M.C
Asser Press, The Hague, 2009, p. 37.

? Ibid.

19°0n the idea of legal formants see Rudolfo Sacco, Legal Formants: A Dynamic Approach to Comparative Law
(Instalment | of 11), 39 AJCL 1 (1991).

1 Mitchel De S.-O.-L’E. Lasser, Transforming Deliberations in Nick Huls, Maurice Adams and Jacco Bomhoff
eds., THE LEGITIMACY OF HIGHEST COURTS’ RULINGS: JUDICIAL DELIBERATIONS AND BEYOND, T.M.C Asser
Press, The Hague, 2009, p. 37.



CEU eTD Collection

In domestic law we usually do not have a problem identifying what the law is or
where to find it. When one wants to find what the law is on a given subject area, one looks at
whether the subject area is covered by the constitution, or a statute, or a government regula-
tion, or in some countries, judicial precedent. A good first step would be to look at the official
gazette of the state. The next step would be to go through court reports to see if there is any
case law on the subject area and by what kind of court (administrative, criminal, commercial,
municipal or superior courts and so on). With some patience and a little ingenuity we can be
relatively certain of what the law is.*?

This is in stark opposition to the process of discovering what the law is in the interna-
tional system. For one, the international system is one of anarchy (so defined because of the
lack of a central governing entity), opposite to the national system which is one of hierarchy
where there is one central governing institution, the state.*®> On the other hand in the interna-
tional system the states are the main actors and they are, for the purpose of the law, sovereign
and equal entities.* There is no institution above the states that can impose legal obligations
on them; there is no world government. Consequently one cannot simply go and look at an
official gazette to see what the law is for the simple reason that there is no central lawmaking
body to make such legislation so that can be published in an official gazette.

Similarly with going to the courts in order to see what is their say on a given subject
matter. There is no centralized, compulsory, court system. The judgments issued by the
courts are binding only to the parties to the dispute, and since there is no central court and no

rules for discovering the hierarchy of the courts,™ it is difficult to say what their precedent

12 For more see: Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge,
2003, pp. 64-65; Antonio Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford, 2001, pp. 5-6.
3 Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University Press, Cambridge, 2003, p. 6.

14 Malcolm N. Shaw, INTERNATIONAL Law, 5" edn., Cambridge University Press, Cambridge, 2003, pp. 5-11;
Antonio Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford, 2001, pp. 5-6.

1> One proposition for building an international system of courts through establishing rules of comity between
courts, both domestic and international, is presented in: Jenny S. Martinez, Towards an International Judicial
System, 56 Stan. L. Rev. 429 (2003).

10
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value is. Even the concept of a precedent in international law has been disputed.’ Interna-
tional courts are not supposed to make law (although they often do) but just discover and ap-
ply it.*’

If there is no central governing body, no world parliament and if courts are not sup-
pose to make law then how does lawmaking work in international law? For that we better
start at the classical view of the sources of international law. Article 38 of the Statute of the
International Court of Justices (ICJ) is taken to be an authoritative list of the sources of inter-
national law, the reasons being that almost all states are part of its Statute by virtue of their
membership in the United Nations, although non members can also be party to it, one notable
example was Switzerland before its entrance in the UN in 2002.'® The Statute lists the
sources of international law as follows:

Article 38

1. The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules ex-
pressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the de-
termination of rules of law.

As we can see, the list of sources, without order of preference or hierarchy, is: treaties,
custom and general principles, while judicial decisions and the teachings of the most highly
qualified publicists are subsidiary means of determining the law. But how do we get to an
international treaty or a custom or a general principle; how are they made?

To get to that answer | will ask you to imagine the following situation: two friends

agree to play a game of chess. They draw a lot to decide on who plays with the white and

who plays with the black pieces. They also agree that in the first move a pawn can move two

16 For more on the precedent value of judicial decisions see, Alan Boyle & Christine Chinkin, THE MAKING OF
INTERNATIONAL LAw, Oxford University Press, Oxford, 2007, pp. 293-300.

7 Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University Press, Cambridge, 2003, p. 67.

'8 Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University Press, Cambridge, 2003, p. 66.

11
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places. The one playing with the white pieces, in his third move, takes a pawn, moves it to the
other end of the chessboard and check-mates the opposing player’s king. A dispute arises
about the conformity of the white player’s move with the rules of chess and they wisely de-
cide that instead of disrupting their friendship they would rather take the problem to one of
their mutual friends, who also happens to be a very experienced chess player.

Now put yourself in the place of the mutual friend of our two players. How will she
know what the rules of chess are? What she knows is that the only agreement that her two
friends made was to play chess and that in their first move a pawn can move two places. No
other rules have been agreed. She will no doubt have to look at some standard rules in order
to see whether the white player’s move was “legal”. For that she starts asking herself how she
and other of her friends play the game of chess; what rules do they adhere to? She also asks
herself how the game of chess has been played throughout the ages. Was there consistency in
the way a pawn was allowed to move on the chessboard? Did those that followed the rule that
a pawn can only move one place forward in one move did so because it was convenient for
them at the time or because they were convinced that they were following the rules of chess?

This simple example allows me to introduce the basic ides of a custom and treaty in
international law and how they are made. For instance, first the two friends agreed to play a
game of chess. No one made them play that game, they were two autonomous individuals
(sovereign and equal as far as the rules of chess are concerned) who felt that their mutual
time would be well spent if they exercised their power of reasoning for a short period of time.
If both of these individuals were to be thought of as states then their agreement would be
considered an international agreement.

By agreeing to play the game of chess, they also agreed to play it under the normally
understood rules of chess, unwritten though they may be. They did not agree to substitute the

rules of chess (this would be custom in international law) with other rules of their own mak-
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ing, although this would be in their domain of discretion, as long as it was understood that the
new rules were binding only between them. Consequently, the conformity of the “white”
player’s move would be measured by the common rules of chess, the rules under which other
players down the ages have played and have become accepted as the rules of chess (in other
words customary international law). One of the hallmarks of international law, both treaty
and customary is that it is a product of the sovereign equality of states and that for any rule to
be considered binding upon a subject of international law, and especially states, then the sub-

ject would have to have consented to being bound by that rule.*

1.2.1. The Treaty Making Process

The law of treaties is governed for the most part by the Vienna Convention on the
Law of Treaties of 1969 (VCLT). It governs the way treaties are concluded, by whom, what
the necessary steps that need to be taken before a treaty can enter in to force are, how can a
treaty be terminated, when a treaty is null and void, what constitutes a breach of a treaty and
so on.?’ The making of a treaty can be explained in a relatively straight forward manner al-
though the level of complexity increases drastically the bigger the number of parties that are
involved in the treaty making process. The level of the complexity of the process has in-
creased over the years as well, but astonishingly, so has its uniformity. But a little bit later on
this last point.

Treaties on a bilateral level are concluded by two parties. State representatives, at dif-
ferent levels of government with varying degrees of expertise on a given subject, negotiate

the terms of the agreement. The level of the negotiator’s discretion to make compromises in-

19 Malcolm N. Shaw, INTERNATIONAL Law, 5" edn., Cambridge University Press, Cambridge, 2003, pp. 5-11;
Antonio Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford, 2001, pp. 3-12

20 For more see: Malcolm N. Shaw, INTERNATIONAL Law, 5" edn., Cambridge University Press, Cambridge,
2003, pp. 88-92 and 810-860; Antonio Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford,
2001, pp. 126-138.
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creases as they go higher up in the chain of government with the highest discretion awarded
to the Head of State or the Prime Minister or the Minister of Foreign Affairs. They are, by
customary international law and the VCLT, presumed to be authorized to legally bind a state
by the virtue of their office.?*

After the negotiation ends, a signing ceremony usually takes place where the agree-
ment is signed and the internal procedure for adoption is started. The agreement can enter
into force either with its signing or through a ratification procedure that is different in each
state dependant on the constitutional arrangements. Once the instruments of ratification have
been exchanged between the two parties, the agreement has entered in to force and is binding
international law between those parties.?? Usually in bilateral treaty-making, reservations are
uncommon and in order for them to take effect the other party needs to agree to them. The
reason for this is that any objections to the wording or the provisions could have easily been
aired during the negotiating process and attaching reservations to an already negotiated
agreement shows the intention to change that agreement even before it creates its effect. A
reservation in this setting, since both of the parties need to agree to it, is a de facto amend-
ment to the treaty itself.?

Multilateral treaty making, even in a traditional model setting, is more complex. Mul-
tilateral treaty making is usually done at international conferences where state representatives
meet and negotiate a treaty. These conferences are usually convened on an ad hoc basis when
the interest of regulating a specific subject matter becomes acute. Since states are the main
actors in this model, international conferences are usually convened at the invitation of a state

that has a specific interest in the topic of the conference. The negotiated draft is then submit-

2 Article 7 of the VCLT, but also see: Arrest Warrant of 1 | April2000 (Democratic Republic of the Congo v.
Belgium), Judgment, 1.C.J. Reports 2002, p. 3 (hereafter the Arrest Warrant case).

22 Articles 11-18 of the VCLT, also see: Malcolm N. Shaw, INTERNATIONAL Law, 5" edn., Cambridge
University Press, Cambridge, 2003, pp. 815-820; Antonio Cassese, INTERNATIONAL LAW, Oxford
University Press, Oxford, 2001, pp. 128-129.

2% Malcolm N. Shaw, INTERNATIONAL Law, 5" edn., Cambridge University Press, Cambridge, 2003, pp. 821-
831; Antonio Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford, 2001, pp. 129-131.
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ted for signing and ratification and once a sufficient number of states have ratified it (depend-
ant on the provisions in the treaty itself) the treaty will enter into force. Reservations to the
treaty have to be accepted by all of its parties, otherwise the party submitting the reservation
IS not considered a member of the treaty arrangement until this acceptance. The enforcement
of multilateral treaties is dependent on the unilateral actions of the member parties to a spe-
cific treaty and based on their own assessment and is usually done by suspending the treaty
obligations towards the transgressing party, although other actions are not precluded.?

One example of such multilateral treaty making is the 1899 and 1907 Hague Confer-
ences and the resulting treaties and Hague Regulations. The Conferences were held in the
heyday of state dominance and state consent in international law. The 1899 conference was
convened under the invitation of Tsar Nicolas Il of Russia on the topic of arms reduction and
limitation; a need brought about by the Tsar’s inability to keep up with the spending on ar-
maments with the other European powers. Not all nations that claimed sovereignty at that
time were invited to the 1899 Peace Conference; the four African nations that claimed to be
sovereign were not invited at all, neither were representatives of the colonies.?® As it was the
practice of the time, there was no right to participation at conferences; the government that
decided to convene the conference also decided who to invite and that was usually its allies.”

Twenty six governments sent their representatives at the Hague Conference where
they hammered out an agreement on quantative and qualitative arms reduction (as well as

number of other principles), and a permanent mechanism for establishing arbitral tribunals

2% For more on this see: Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University Press,
Cambridge, 2003, pp. 821-831; Antonio Cassese, INTERNATIONAL LAW, Oxford University Press, Oxford,
2001, pp, 129-131; Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University
Press, Oxford, New York, 2005, pp. 273-279.

% Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, pp. 275-276; but also see, David D. Caron, War and International Adjudication: Reflections on the
1899 Peace Conference, 94 AJIL 4, (2000); Detlev F. Vagts, The Hague Conventions and Arms Control, 94
AJIL 31 (2000).

% Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, p. 276; Detlev F. Vagts, The Hague Conventions and Arms Control, 94 AJIL 31 (2000), p. 33.

27 Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, pp. 275-276.
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that would settle disputes among the parties in the form of the Permanent Arbitral Tribunal.?
Consistent with the practice at the time, the negotiations were held behind closed doors with
little contact between the negotiators and their home governments for the reason of slow
communication compared to today’s standards. Therefore, the state representatives were sent
with clear instructions on what to compromise on, which was reflected in the rigidity of the
negotiators in accepting compromises.?

Furthermore, since every delegation was responsible for providing its own data con-
cerning state practice, legal precedents and alike, not all delegations were able to fully con-
tribute to the negotiating process.*® As is typical for international drafting conferences today,
the negotiations were held in working groups or committees tasked with drafting certain as-
pects of the total issues discussed at the conference. Voting on the drafts was usually done in
unanimity and a final text was adopted which was later sent for approval within the domestic
constitutional mechanism. No records were kept of the drafting history and, as said before,
the negotiations were held behind closed doors severely limiting the possibility of any repre-
sentatives of the international civil society of the time to influence the negotiations in a more
immediate manner.*

This is not to say that there was no interest by an international civil society on the
humanization of warfare and arms reduction. The international peace movement, one exam-
ple being Henry Dunant and the Red Cross Society and its success with the Geneva Conven-
tions, was very much interested in the outcomes of the Hague Conference and made its feel-

ings known through various news articles, books and other writings on the topic.*

%8 Detlev F. Vagts, The Hague Conventions and Arms Control, 94 AJIL 31 (2000), pp. 33-35; David D. Caron,
War and International Adjudication: Reflections on the 1899 Peace Conference, 94 AJIL 4, (2000), pp. 15-18

2 Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, pp. 274-275.

% |bid., p. 275.

! Ibid., p. 274.

%2 See generally: Detlev F. Vagts, The Hague Conventions and Arms Control, 94 AJIL 31 (2000); David D.
Caron, War and International Adjudication: Reflections on the 1899 Peace Conference, 94 AJIL 4, (2000).
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The original idea of the 1899 Peace Conference was to have one every 7-8 years as a
follow up mechanism, therefore, certain issues were deferred for the conference of 1907
where similar issues were discussed and the now famous Hague Regulations (IV) on Warfare
on Land*® were adopted. Follow-up mechanism to conferences, like exchanges of information
or setting up arbitration mechanisms, were uncommon for that time and, as said earlier, it fell
on each state to secure the obligations owed to it by the said treaty, whether by suspending
the obligations arising from it, submitting the dispute to arbitration or ultimately the use of
force.

There were no reservations to the agreements made at the Hague Conferences. Before
the now famous advisory opinion on Reservations to the Genocide Convention,* all reserva-
tions made to a treaty had to be accepted by all the other parties to the treaty. If one party ob-
jected to the reservation made by another state to the treaty then the party making the reserva-
tion was not considered to be party to it,*® the idea being that a state can only be bound by a
treaty provision if it has agreed to it and, consequently, cannot be bound by a reservation to
the same treaty that it has not consented t0.*® To do otherwise would be to allow post facto
unilateral amendments to the treaty thus frustrating the whole purpose of negotiating a treaty
in the first place. In the words of the International Court of Justice (I1CJ)

Itis [...] a generally recognized principle that a multilateral convention is the re-

sult of an agreement freely concluded upon its clauses and that consequently none of
the contracting parties is entitled to frustrate or impair, by means of unilateral deci-
sions or particular agreements, the purpose and raison d'étre of the convention. To
this principle was linked the notion of the integrity of the convention as adopted, a
notion which in its traditional concept involved the proposition that no reservation

was valid unless it was accepted by all the contracting parties without exception, as
would have been the case if it had been stated during the negotiations.*’

% Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the
Laws and Customs of War on Land, The Hague, 18 October 1907.
% Reservations to the Convention on Genocide, Advisory Opinion: I.C.J. Reports 19-51, (hereafter Reservations
to the Genocide Convention).
% Ibid., p. 21; but also see Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University Press,
Cambridge, 2003, p. 825.
zj Reservations to the Genocide Convention, p. 21.

Ibid.
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However, the rise in the number of states, and the need for multilateralism, the fact
that, as the ICJ said, the Genocide Convention and most other conventions, are a product of a
series of majority votes during drafting,®® compelled the restructuring of the reservations re-
gime. The change that the ICJ instigated in the reservations regime, i.e. that a reservation that
was not against the object and purpose of a convention was acceptable, even if other states
objected to it,* was latter discussed by the UN International Law Commission (ILC) and
found its way into the VCLT.*

As the law currently stands, a state can make a reservation, unless “the reservation is
prohibited by the treaty”,*! or the treaty provides for specific reservations which do not in-
clude the reservation in question,* or if the reservation is “incompatible with the object and
purpose of the treaty.”*® Acceptance of only one party to the treaty of a reservation to the
treaty by an acceding state is enough for the state to become a party to the treaty.* Further-
more, a reservation is deemed to be accepted if no state objects to the reservation within 12
months of notification.* The effects of a reservation are different for those states that have
objected to the reservation and to those that have accepted the reservation. Between the re-
serving state and the states that have objected to the reservation the treaty provision to which
the reservation was made does not apply,*® while it modifies the content of the treaty obliga-
tion between the reserving state and the states that have accepted the reservation.*’

Another aspect of treaty making and the centrality of state consent is that states cannot

create rights or obligations to third parties without their explicit consent. Since in this state

%8 |bid., pp. 21-22

* |bid., pp. 23-25.

“® Articles 19 and 20 of the VCLT

I Ibid., Article 19(1)(a)

“2 1bid., Article 19(1)(b)

“3 1bid., Article 19(1)(c).

* 1bid., Article 20(4).

“® bid., Article 20(5).

“6 1bid., Article 21(3).

" 1bid., Article 21(2); for more on reservations see Malcolm N. Shaw, INTERNATIONAL LAW, 5th edn.,
Cambridge University Press, Cambridge, 2003, pp. 821-831.
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centric model the consent of states is put in the forefront of international law the conse-
guences arises that a state cannot be considered bound by a treaty that has been concluded by
other states without it giving its explicit approval.*® States can, arguably, create a treaty that
creates obligations for third states but, according to the VCLT rule, the third state will not be
bound by that treaty unless it explicitly assents to it in writing.*® This de facto means that a
separate agreement has been concluded by the states creating the obligation and the third
state. The standard is a little bit more relaxed when it comes to creating a right in a treaty to
third states. In this the consent does not have to be given in such an explicit manner. The as-
sent is presumed so long as there is no evidence to the contrary.*® Using the right in question
undoubtedly would be considered consent.

During their lifetimes, certain provision in treaties can start to become obsolete due to
ever changing circumstances. Therefore a mechanism for changing existing treaties needs to
be in place. This is done through amendment and modification of treaties. The amendment of
treaties is the more formal way of changing a treaty and it is done through concluding a sepa-
rate treaty stipulating the amendments that are made to the existing treaty. Because this is a
separate treaty, all of the procedures that have been discussed above, convening a conference,
negotiation, signing and ratification, plus the procedure of reservations, usually also come
into play.™

Amending a treaty can lead to a mindboggling situation. It can lead to a situation
where members who are party to the original treaty, but have decided not to be party to the
amendments, have no obligations towards the other parties of the treaty who have accepted

the amendments. Therefore, a two tier level of obligations emerges and states have to track

“8\/CLT, Avrticles 34-38; but also see: Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University
Press, Cambridge, 2003, pp. 834-836.

“ VCLT, Article 35; Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University Press,
Cambridge, 2003, pp. 834-837.

% |bid, Article 36; Malcolm N. Shaw, INTERNATIONAL LAw, 5" edn., Cambridge University Press, Cambridge,
2003, pp. 834-837.

51 Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge, 2003, pp. 837.
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which obligation is owed to what state according to which version of the treaty. And this is
without mentioning the possibility of what if the amendment to the agreement conflicts with
certain obligations of the original agreement? Then the parties would be put into a situation
where they would violate one of the agreements regardless of what action they would decide
to take.”® On the same note, states cannot relieve themselves of an obligation towards states
that are members of a treaty by entering into a separate agreement with a third state or states.
The treaty obligation is still owed to the other parties regardless of the new obligations under-
taken by the state.>®

Modifying a treaty on the other hand is considered to be something different. Two or
more states that are parties to the same treaty can conclude a separate treaty that excludes cer-
tain effects of the previous treaty but only among themselves.>* This sort of modification
should not produce effects outside of the parties modifying the treaty. This is technically still
legal since formally the parties modifying the treaty are only excluding certain effects of that
treaty among themselves and that change does not produce effects outside of that community
of states. The question arises what if most of the states parties to the original treaty become
parties to this treaty modification? Can it be said that that in of itself frustrates the purposes
of the other treaty and the intent of the original parties to regulate a certain issue in a specific
manner?>°

Another situation that might arise is the issue of successive treaties. Aside from the
amendment procedure to a treaty, it has happened that two or more treaties at different peri-
ods of time have been negotiated and adopted that cover the same substantive issues (the
Conventions on the Law of the Sea being just one example). The easiest way to deal with this

situation is to see what the subsequent treaty says about the previous one. If the intent of the

52 H
Ibid.
%% For example see: Matthews v The United Kingdom, Application No. 24833/94, 18 February 1999 (hereafter
the Matthews case) especially paragraphs 31-34.
5 Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge, 2003, pp. 838.
55 H
Ibid.
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parties to the new treaty is to substitute the previous treaty and if that is expressly mentioned
in the subsequent treaty then the problem is less complex. The new treaty applies to the par-
ties from the moment it enters into force unless some of the parties to the old treaty have not
become parties to the new treaty. In this case we again find ourselves with a two tier obliga-
tions as in the situation of treaty amendments.®® If the intention is not so clear then the prob-
lem is left to interpretation and the question of how much of the previous treaty is covered in
terms of substance matter with the subsequent treaty. If they regulate the same subject matter
then the subsequent treaty applies. In other cases a situation might arise where certain provi-
sions of the previous treaty may still be in force since the subsequent treaty failed to regulate
that subject matter or a specific part of it.>’

A further situation that might arise is where there are two agreements that cover the
same substantive issue area but one does so in a general and the other in a more specific
manner. In such a situation the lex specialis rule is applied which says that generally a rule or
a body of law that is more specific for a certain situation will be applied in precedence over a
much broader rule. This was plainly said in the 1CJ’s Nuclear Weapons Case® where the
court found that even though human rights law was applicable in armed conflicts, neverthe-
less, this standard had to be weighed against the standards used in international humanitarian
law as the lex specialis for armed conflicts.>® The lex specialis rule is a conflict solving de-
vice which is used when two rules of the same order conflict, but as most things in interna-

tional law, doubt can arise as to what is the more specific legal rule.®

%8 For more see: Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University
Press, Oxford, 2007, pp. 248-249.

> Ibid, p. 249.

%8 | egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, p. 226 (hereafter
Nuclear Weapons Case).

% Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, pp. 252-253; Nuclear Weapons Case, para. 25.

8 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, p. 252.
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The VCLT introduced a very important concept in international treaty law and inter-
national law in general; the concept of jus cogens. Jus cogens are a higher body of norms that
supersede all other international norms. The concept of jus cogens saw its first codification in
Article 53 of the VCLT which stipulates that:

Article 53
Treaties conflicting with a peremptory norm of general international law (“jus
cogens’)

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law. For the purposes of the present Convention, a per-
emptory norm of genera international law is a norm accepted and recognized by the
international community of States as a whole as a norm from which no derogation is
permitted and which can be modified only by a subsequent norm of general interna-
tional law having the same character.”

The debate about the concept of jus cogens has been continuing in various different
forums with certain authors giving reasons for,*? and others giving reasons against the con-
cept or its dangers and its futility. ° One of the points of contention about jus cogens norms is
their source. The VCLT in Article 53 states that peremptory norms are norms *“accepted and
recognized by the international community of States as a whole” and therefore puts the
source of peremptory norms in the consent of States. Others put the source of jus congens
norms in natural law, international public order, or general principles of international law.®* If
the source of jus cogens is derived from consent of States then their applicability is limited

only to the law on treaties with regard to the validity and applicability of treaties.®® For those

who see the sources of jus cogens norms in public order, peremptory norms are there to pro-

°! Article 53 of the VCLT.
62 See: Alfred Vedross, Jus Dispositivum and Jus Cogens in International Law, 60 A.J.I.L. 55 (1966); Christo-
pher A Ford, Adjudicating Jus Cogens, 13 Wis. Int'l L.J. 145 (1994); David S. Mitchell, The Prohibition of Rape
in International Humanitarian Law as a Norm of Jus Cogens: Clarifying the Doctrine, 15 Duke J. Comp. & Int'l
L. 215 (2005); Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.I.L. 291, (2006); Jonathan I.
Charney, Universal International Law, 87 A.J.I.L. 529 (1993).
6% See: A. Mark Weisburd, The Emptiness of the Concept of Jus Cogens, as Illustrated by the War in Bosnia-
Herzegovina, 17 Michigan J. of Int’l L. 1 (1995); Carin Kahgan, Jus Cogens and the Inherent Right to Self-
Defense, 3 ILSA J. of Int’l & Comp. L. 767 (1997); Georg Schwarzenberger, International Jus Cogens?, 43 Tex.
L. Rev. 455 (1964-1965); Prosper Weil, Towards Relative Normativity in International Law, 77 A.J.I.L. 413
(1983); Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.I.L. 291, (2006).
2: Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.l.L. 291, (2006), p. 300-302.

Ibid., p. 302.
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tect the highest values of the community of States and, therefore, are of a higher level in the
hierarchy of norms. They also radiate their effect beyond treaty law and can be used in the
sphere of the other two sources of international law; customs and general principles of inter-
national law.® As the ad hoc judge Dugard put it in his separate opinion in the case of Armed
Activities on the Territory of the Congo®
Norms of jus cogens are a blend of principle and policy. On the one hand, they af-
firm the high principles of international law, which recognize the most important
rights of the international order — such as the right to be free from aggression, geno-
cide, torture and slavery and the right to self-determination; while, on the other hand,
they give legal form to the most fundamental policies or goals of the international
community — the prohibitions on aggression, genocide, torture and slavery and the
advancement of self-determination. This explains why they enjoy a hierarchical su-
periority to other norms in the international legal order. The fact that norms of jus
cogens advance both principle and policy means that they must inevitably play a
dominant role in the process of judicial choice.®®

The concept of jus cogens as defined in Article 53 of the VCLT has two major com-
ponents, first that it is a superior norm in terms of hierarchy to all other norms of international
law that are not of the same stature; and secondly, in order to produce such an effect it has to
be recognized as such by the international community of States as a whole.

Decisions of international tribunals give some clues as to the first consequences, al-
though the use varies from tribunal to tribunal. The ICJ for instance has tried to settle the is-
sues brought before it without the help of jus cogens. In the Nicaragua case, the Court pro-
nounced the prohibition of aggression as a jus cogens norm only as a plus argument for its

discussion on the use of force.® It did not elaborate any further on what the consequences of

jus cogens norms are or how one can identify them.

% Ipid.

®7 Armed Activities on the Territory of the Congo (New Application : 2002) (Democratic Republic of the Congo
v. Rwanda), Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 2006, p. 6 (hereafter the Armed Activities
on the Territory of the Congo case).

%8 Separate opinion of ad hoc Judge Dugard, Armed Activities on the Territory of the Congo, paragraph 10.

% Military and Paramilitary Activities in und against Nicaragua (Nicaragua v. United States of America), Mer-
its, Judgment, I.C.J. Reports 1986, p. 14, para. 190, (hereafter the Nicaragua case); but also see Dinah Shelton,
Normative Hierarchy in International Law, 100 A.J.l.L. 291, (2006), p. 305.
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In another decision, Armed Activities on the Territory of the Congo, the 1CJ went into
more detail of their consequences. The Court remained very cautious of using jus cogens
norms to trump other norms of international law. In Armed Activities on the Territory of the
Congo case, the I1CJ, although finding that the crime of genocide set out in the Genocide
Convention is of a peremptory character,” decided that its jus cogens nature is only in re-
gards to the substantive provisions of the Genocide Convention and it does not apply to the
provisions on jurisdictional issues.” Thus, it could be said that this concept is similar to the
notion that reservations are allowed for provisions of a treaty that are not against its object
and purpose and the jurisdictional clauses are not the object or the purpose of the Convention.
Thus, the reservation that Rwanda made when it acceded to the Genocide Convention with
regard to the compulsory jurisdiction of the ICJ in disputes arising out of the Genocide Con-
vention cannot be overridden by the jus cogens nature of the crime of genocide.’® It seems
that “[n]o peremptory norm requires a state to consent to jurisdiction where compliance with
a peremptory norm is the issue before the Court.”"

The second implication given by the definition of jus cogens in the VCLT is the ques-
tions of how we can recognize a norm of jus cogens; what are the criteria for it achieving
such a status? A small help is given in the words “recognized by the international community
of States as a whole”, but that does not give many tantalizing clues as to what constitutes “the
international community of States as a whole” and where one can find that recognition.

The ILC in its commentaries to the Draft on the Law of Treaties that later became the

VCLT, when elaborating on the concept of jus cogens, said that

" Armed Activities on the Territory of the Congo, para. 64.

™ Ibid., para. 64-70; Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.I.L. 291, (2006), pp.
306-307.

72 “Rwanda’s reservation to Article 1X of the Genocide Convention bears on the jurisdiction of the Court, and
does not affect substantive obligations relating to acts of genocide themselves under that Convention. In the
circumstances of the present case, the Court cannot conclude that the reservation of Rwanda in question, which
is meant to exclude a particular method of settling a dispute relating to the interpretation, application or
fulfillment of the Convention, is to be regarded as being incompatible with the object and purpose of the
Convention.” Armed Activities on the Territory of the Congo, paragraph 67.

"% Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.I.L. 291, (2006), p. 307.
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there is no simple criterion by which to identify a general rule of international law

as having the character of jus cogens. Moreover, the majority of the general rules of
international law do not have that character, and States may contract out of them by
treaty. It would therefore be going much too far to state that a treaty is void if its pro-
visions conflict with a rule of general international law. Nor would it be correct to
say that a provision in a treaty possesses the character of jus cogens merely because
the parties have stipulated that no derogation from that provision is to be permitted,
so that another treaty which conflicted with that provision would be void."

Jus cogens norms can arise from all sources of international law, custom, convention
or general principle, and it is worth noting that “[I]t is not the form of a general rule of inter-
national law but the particular nature of the subject-matter with which it deals that may, [...],
give it the character of jus cogens™.” But the criterion which is set out in Article 53 cannot be
easily set aside. The requirement is that the norm is recognized as such by the international
community of States as a whole. The question arises that if recognition of the entire commu-
nity of States is needed, then does that mean that any member of that community has a right
to veto the emergence of a jus cogens norm?

One consequence of that sentence is that it is only States that can give rise to peremp-
tory norms. Opinions and practices of international organizations do not count. This is inher-
ent in the term “community of States”. Statements made at the Vienna conference on the Law
of Treaties by State representatives give clues to the answer to this question. Every member
of the international community does not have a veto power; rather a peremptory norm can
come into existence if the essential members of the international community of States recog-
nize it as such.”

As we can see from what has been said above, the main actor in the treaty making

process, at least by the end of WWII, is the state with minimal, but still noticeable, influence

™ Commentaries to the Draft Proposal on the Law of Treaties, ILC, Year Book of the International Law
Commission 1966, Volume 11, paragraph 2.

" Ibid.

’® Dinah Shelton, Normative Hierarchy in International Law, 100 AJ.I.L. 291 (2006); Eva M Kornicker
UhImann, State Community Interests, Jus Cogens and Protection of the Global Environment, 11 Geo. Int'l Envtl.
L. Rev. 101 (1998-1999), pp. 112-113; Prosper Weil, Towards Relative Normativity in International Law, 77
AJ.L.L. 413 (1983), pp. 419-423.
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of the international civil society. States were the initiators, the drafters, the makers and the
final enforces of a treaty. The influence of other international actors was minimal at best.
There were no international organizations coming even close to the calibre or what we can
find today, or even the League of Nations, established little over a decade later that would
influence the sharing of information or the preparation of negotiations, let alone enforcement
of obligations. There were no permanent international adjudicators as there are today. Al-
though the Hague Peace Conference of 1899, for instance, created the Permanent Court of
Arbitration, the parties did not bind themselves to put any disputes relating to the Conference
itself, or to any other treaty arrangement for that matter, to arbitration. The Court was just a
convenient mechanism on how to easily establish arbitral panels if ever an agreement arose to
settle a dispute by way of arbitration. The main form of adjudication of international disputes
was through ad hoc arbitration severely dependant on the agreement of states on whether to
go to arbitration, let alone the type of law applicable to the dispute or the principles that
would be used in the adjudication.”” Permanent courts or adjudicative bodies as part of pre-
commitment strategies in international relations only started to emerge with the establishment
of the Permanent Court of International Justice (PCIJ) after the First World War and even

more so after WWII."

1.2.2. The Process of Making International Customs

" For more on the prevalence of international interstate arbitration see: Eric A. Posner and John C. Yoo,
Judicial Independence in International Tribunals, 93 Calif. L. Rev. 1 (2005); but also see: Laurence R. Helfer;
Anne-Marie Slaughter, Why States Crate International Tribunals: A Response to Professors Posner and Yoo, 93
Cal. L. Rev. 899 (2005).

"8 See: Laurence R. Helfer; Anne-Marie Slaughter, Why States Crate International Tribunals: A Response to
Professors Posner and Yoo, 93 Cal. L. Rev. 899 (2005).
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In domestic law, customs do not play any significant role in the legal system. They are
seen as “cumbersome and unimportant and often of nostalgic value.”” In international law,
on the other hand, customs play an important role, especially in the beginning of the current
shape of the international system. In a decentralized international system with no world legis-
lator, customs provide the possibility of creating and modifying the law without going
through the treaty making process. It can be an essential tool for bringing about change in the
law when there are acute gaps in international law which is followed by the unwillingness to
undertake the normal treaty making process.®

So what are international customs? Article 38 of the ICJ Statute defines customs “as
evidence of general practice accepted as law.”® From this provision we can conclude that
custom is comprised of two elements, general practice and opinio juris. One needs both to
find that a certain custom exists in international law. The initial factor of a custom is the ac-
tual practice of states that they engage while operating in the international sphere. Several
points have to be taken into account when discussing the actual practice of states: duration,
consistency, repetition and generality.®?

Most of these attributes of general practice are flexible. The duration of the practice
before it becomes custom is one such example. Different municipal systems have different
time scales to measure at which point a practice has become law and this can span from sev-
eral decades to several years and in few cases, like the law of outer space, a single occurrence
could be considered as sufficient.®® What is important that that there is continuity and consis-
tency in the practice of states. The ICJ had several cases in which to tackle this issue. In the

Asylum case® the court had to establish whether there was a regional custom concerning Co-

7 Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge, 2003, p. 69.
8 Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge, 2003, pp. 69-71.
81 Article 38 of the Statute of the International Court of Justice.
8 Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge, 2003, p. 72.
83 H
Ibid.
8 Colombian-Peruvian asylum case, Judgment of November 20th 1950: 1.C.J. Reports 1950, p. 266.

27



CEU eTD Collection

lombia’s right to determine if the offence of an asylum seeker was of a political nature. If it
was so then Colombia could grant of asylum and request a guaranteed of safe passage from
Peru to the asylum seeker from its embassy in Peru to Columbian territory. The Court said:

The facts brought to the knowledge of the Court disclose so much uncertainty and
contradiction, so much fluctuation and discrepancy in the exercise of diplomatic asy-
lum and in the official views expressed on various occasions, there has been so
much inconsistency in the rapid succession of conventions on asylum, ratified by
some States and rejected by others, and the practice has been so much influenced by
considerations of political expediency in the various cases, that it is not possible to
discern in all this any constant and uniform usage, accepted as law, with regard to the
alleged rule of unilateral and definitive qualification of the offence.®

In the North Sea Continental Sea Shelf Cases the 1CJ, while deciding in a dispute be-
tween Holland and Denmark on one side and West Germany on the other, had to decide
whether the equidistance rule for delimitating the continental shelf has become a new cus-
tomary rule of international law. The Court noted that:

Although the passage of only a short period of time is not necessarily, or of itself,
a bar to the formation of a new rule of customary international law on the basis of
what bras originally a purely conventional rule, an indispensable requirement would
be that within the period in question, short though it might be, State practice, includ-
ing that of States whose interests are specially affected, should have been both exten-
sive and virtually uniform in the sense of the provision invoked [...]%°

In the later Nicaragua case the court elaborated more on the uniformity of the practice

required by states in order for it to be elevated to the level of international custom and went

on to say that

[t]he Court does not consider that, for a rule to be established as customary, the
corresponding practice must be in absolutely rigorous conformity with the rule. In
order to deduce the existence of customary rules, the Court deems it sufficient that
the conduct of States should, in general, be consistent with such rules, and that in-
stances of State conduct inconsistent with a given rule should generally have been
treated as breaches of that rule, not as indications of the recognition of a new rule. If
a State acts in a way prima facie incompatible with a recognized rule, but defends its
conduct by appealing to exceptions or justifications contained within the rule itself,
then whether or not the State's conduct is in fact justifiable on that basis, the signifi-
cance of that attitude is to confirm rather than to weaken the rule.?’

& |bid, p. 277.
® The North Sea Continental Shelf case, para. 74.
8 The Nicaragua Case, decision on merits, para. 186.
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As we can see the threshold that a certain state practice must attain in terms of uni-
formity and consistency can vary and it depends on the nature of the rule (local or general
custom etc.) and the opposition that it creates by other states. As noted earlier even limited
practice can lead to the formation of custom as evidenced by the customary law creation
within air and space law, where, for instance, the non-sovereignty over the space route fol-
lowed by artificial satellites rule was established after the first launches of the sputnik satel-
lites.*®

Not all states have the same weight when it comes discussing the practice that is able
to establish an international custom. The practices of the specially affected states counts more
towards establishing a custom, as well as the practice of the more powerful states. For in-
stance the practice of the bigger maritime states, like the United States, Britain or Japan are
far more relevant in establishing a custom when it comes to the law of the sea then, let’s say,
Macedonia, a landlocked country. As one influential scholar has put it

[...] the duration and generality of practice may take a second place to the relative

importance of the states precipitating the formation of a new customary rule in a
given field. Universality is not required, but some correlation with power is. Some
degree of continuity must be maintained but this again depends upon the context of
operation and the nature of the usage.”®

The question now arises what can be used as evidence of state practice? What actions
or even inactions of states can be considered as practice? Is every kind of state behaviour
considered state practice? When we answer these questions we have to keep in mind that
states are not living entities but rather a conglomerate of various departments and organiza-
tions run by state officials like, government officials, ministers, ambassadors, courts, the mili-
tary and so on. Each of them, or more precisely each of their actions, in a specific way and in

specific circumstances, can be used as evidence of state practice. This evidence can be sought

in the speeches of political leaders, in memoranda published by official institutions, of offi-

8 Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge, 2003, p. 74.
89 H
Ibid., p. 76.
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cial manuals, diplomatic interchanges and so. The municipal laws of states can also in certain
circumstances form the basis for establishing the existence of practice if the states have legis-
lated on a specific issue in more or less the same terms.”® The not taking of certain actions
does not per se establish an international custom. The fact that Great Britain has not attacked
France in several centuries does not establish the custom that Great Britain has legally ac-
cepted the obligation not to attack France at any time whatsoever.®* More evidence is needed
than the simple inaction of states in order to establish a custom.

Not every state practice, regardless of how uniform it is, becomes international cus-
tom; the reason being that it lacks one important part of an international custom, and that is
opinio juris. Opinio juris is the belief that the state, when it is undertaking a certain action, is
doing so out of something that is or should be a legal obligation and not because of certain
convenience or courtesy. In the Lotus case the Permanent Court of International Justice
(PC1J), when answering France’s assertion that there was an international custom that estab-
lished the exclusive jurisdiction of the flag state of the accused brought about by the absten-
tion of states prosecuting such cases, said that

Even if the rarity of judicial decisions to be found among the reported cases were

sufficient to prove in point of fact [of the existence of practice of exclusive jurisdiction
of the flag state] it would merely show that states had often, in practice abstained from
instituting criminal proceedings, and not that they have recognized themselves as
obliged to do so; for only if such abstention were based on their being conscious of
their duty to abstain would it be possible to speak of an international custom.*?

The ICJ has adhered to this principle established by the PCIJ in its North Sea Conti-
nental Shelf Cases and the Nicaragua case. In the former it said that

[n]ot only must the acts concerned amount to a settled practice, but they must also

be such, or be carried out in such a way, as to be evidence of a belief that this prac-
tice is rendered obligatory by the existence of a rule of law requiring it. The need for

such a belief, i.e., the existence of a subjective element, is implicit in the very notion
of the opinio juris sive necessitatis. The States concerned must therefore feel that

% |bid., p. 78.
°% 1bid.
%2 The Lotus case, p. 28.
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they are conforming to what amounts to a legal obligation. The frequency, or even
habitual character of the acts is not in itself enough.*®

The question that poses itself is where do we find the evidence of opinio juris? Simi-
larly as with the evidence of practice, the speeches of public officials, the issuing of memo-
randa or other legal opinions by governmental branches, decisions taken by judges, ex-
changes between foreign ministries and the enactment of statutes are a good place to start.
Nevertheless, distinguishing the subjective element is never easy partly because there is no
one single mind that we can attribute to a state; there is no internal will of the state.*

Therefore, the creation of customary international law has to be seen as a process and
not just as a onetime event where everything (practice and opinio juris) comes together in one
single point in time. It is hard enough to pinpoint when a practice has formed, and when have
states started to adhere to a specific practice because out of the sense of legal obligation and
when was it done out of other considerations, like expediency. One example given of the
making of international custom is the example of how a road forms on a fresh field. First
there are many tracks and paths that people take over the field. But over time a single path
starts to be more used then the other because it is the most convenient for most of the travel-
lers. Soon an opinion forms that this one most used path is the legal and legitimate road and
must be used by all. It is hard to pinpoint when has this opinion formed but it is there never-
theless.*®

As is the creation of a custom a process, so it is with its modification. It is almost un-
imaginable that a custom can be changed without first being violated by some states. As cir-
cumstances change over time (sometimes a short period of time) the need for a change of cus-
tom arises and some states deviate from its proscribed conduct. If enough states fall behind

this new deviation it becomes the new custom and supplants the old one. Not even the ex-

% The North Sea Continental Shelf case, para. 77
% Malcolm N. Shaw, INTERNATIONAL LAw, 5™ edn., Cambridge University Press, Cambridge, 2003, pp. 82-83.
% Ibid, p. 75, explaining the analogy given by de Vissacher on the creation of practice and custom.
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press acceptance of this deviation by most states is considered to be necessary. The lack of
protest by other states to the states conduct will be taken as evidence of tacit approval with
the states action and a new custom will be considered to be formed.*® The criticism to this
approach is straight forward; not all states have the capacity to monitor the actions of other
states and arguable, the change of practice of a few powerful states could bring about a
change of international law without the consent of the majority of states.

The idea of having to have to voice out objection to an emerging custom begs the
question of what to do with those states that actually raise one from the beginning of the
process? Should the new rule not apply to them or will they be forced to accept the new cus-
tomary rule regardless of their objections? In order to reconcile the need for creation of new
rules and preserve the centrality of the consent of states, international law has introduced the
persistent objector rule. The persistent objector rule means that if a state persistently objects
to the formation of a certain custom from the beginning of the process of its creation then this
new rule will not apply to that states. Similarly when a state persistently objects to the prac-
tice modifying a certain custom and claims adherence to the old customary rule, the new
emerging custom does not apply to it. As for those states that did not exist when the custom-
ary rule was forming it is generally accepted that when they entered into relations with other
states without objection then they accepted the totality of international law that is then in ex-

istence.®’

1.2.3. General Principles of International Law

96 H

Ibid, 84-86.
°7 Ibid, 86-87, but also see: Antonio Cassese, INTERNATIONAL LAw, OUP, Oxford, 2001, pp. 121-122 for the
contention that other then the dicta in the Fisheries case, the persistent objector rule has had no practical
implication and has largely been overcome as a concept in international law.
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The third source of international law mentioned in article 38 of the 1CJ Statute is the
“general principles of law as recognized by civilized nations”.*® In domestic law, general
principles of law are used to fill in gaps in the law that have not been settled either by statute,
precedent or similar source. They mostly become relevant during adjudication when judges
have to fill in the gaps left by legislators and use analogy from other branches of law or prin-
ciples that form the basis of the domestic legal system, like justice, equity or considerations
of public policy. In international law the gaps in the law are much more frequent then domes-
tic law and similarly as in domestic law, international adjudicators use general principles to
fill in the gaps and avoid using a declaration of non liquet.*®

There are disagreements as to what general principles stand for. Some consider that
behind the concept lies the idea of Natural Law as a way of testing the validity of positive
law. For the positivists, on the other hand, they fall under the category of sub-headings of ei-
ther treaty or customary law and are incapable of adding anything new to international law
that has not already been consented to by states. The most prevalent thought on general prin-
ciples is that they are a separate source of international law with a very limited and incidental
scope of application.'®

In order to find what the general principles of law are on a certain matter, judges go to
the basic principles of municipal legal systems and see whether they are applicable in the
given situation. It is not necessary to look in all of the nearly 200 municipal systems in order
to surmise what the general principles have to say on a certain issue given the fact that a lot
of countries in the world share the same legal tradition, the Anglo-American, French, Ger-
manic and so on. Examples of general principles are res judicata, pacta sunt servanda, the

rule of estoppel, good faith, nullum crimen in international criminal law, just to name a

% Article 38 of the 1CJ Statute.

% Malcolm N. Shaw, INTERNATIONAL Law, 5" edn., Cambridge University Press, Cambridge, 2003, pp. 92-93;
Antonio Cassese, INTERNATIONAL LAw, OUP, Oxford, 2001, pp. 151-153.

190 Malcolm N. Shaw, INTERNATIONAL LAW, 5th edn., Cambridge University Press, Cambridge, 2003, p.
94,
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few.’* Although they have a limited use they are, nevertheless, a vital tool in the adjudica-

tors’ toolkit.

1.3. THE CHANGING FACE OF INTERNATIONAL LAWMAKING

In the previous part of this Chapter, | talked about how international law is seen to be
made from a classical perspective. This classical perspective encompasses two major compo-
nents, one being the centrality, and the exclusivity of states, in the law-making process and
the second being the necessity of consent by states to the law being made. In this part of the
Chapter, I am going to explain how the rise of other actors has changed, not only the law-
making process, but also the way we see international relations play out. In this part, I will
explain, in broad strokes how actors other than states have changed the law-making process
and will give a brief overview of the role of courts, both domestic and international, in this

new environment.

1.3.1. International Organizations as Lawmakers

The rise of International Organizations in the past half century has been an interesting
phenomenon that has been studied by both scholars and politicians alike. The rise of 10 has
been so profound that academics from both the legal and the political science profession have
been talking about the rise of Global Governance, pushed and managed by global interna-

tional governmental organizations. > The number of international organizations has risen ex-

101 Malcolm N. Shaw, INTERNATIONAL LAW, 5th edn., Cambridge University Press, Cambridge, 2003, pp.
97-99

192 jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005; Jose Alvarez, Governing the World, International Organizations as Lawmakers, 31 Suffolk
Transnat'l L. Rev. 591 (2008); Jose Alvarez, International Organizations: then and now, 100 AJ.l.L. 324,
(2006); and also see the symposium volume of the European Journal of International Law - Nico Krexch &
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ponentially and with it their influence on the international and domestic sphere. Just think of
the increase and the widening of the powers of the United Nations (UN) and most notably its
Security Council. The UN has risen to be more than just a place where Governments meet to
discuss global issues, draft treaties and decide on collective action. It has become, through its
Chapter VI and most notably Chapter VII powers, a global legislator, keeper of the peace,
administrator of territories, dispute resolution mechanism, the one who sets borders between
States, decides on the type of weapons that States can have in their arsenals, monitor elec-
tions, as well as many other things.’® Nowhere in the Charter are these situations or in-
volvement of the UN regulated. Yet that has not stopped the UN from taking action, rightly
SO in most cases.

The rise of 10s goes beyond the story of the UN and its ubiquitous Security Council.
One can find numerous such examples explained in the literature all over. For instance, the
International Civil Aviation Organization (ICAO) has a mandate to promote the contact
among States in order to foster the development of civil aviation around the world. Yet in its
fifty years of existence it has been a place where issues of use of force against civilian aircraft

d,*®* where Standards and Recommended Practices (SARPS) have been

have been resolve
drafted and circulated to its Member States. These SARPs are not legally binding as such;
they live in the realm of “soft law”. But because of the way that they are drafted (through a

discussion between air security experts of Governments) States are extremely willing to abide

Benedict Kingsbury, Global Governance and Global Administrative law in the International Legal Order, 17
Eur. J. Int’l L. 1 (2006) (first article in the series); Nicholas Tsagourias ed., TRANSNATIONAL
CONSTITUTIONALISM: INTERNATIONAL AND EUROPEAN PERSPECTIVES, Cambridge University Press, Cambridge,
2007.

13 For a more detailed discussion of most of these examples see: Jose E. Alvarez, INTERNATIONAL
ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New York, 2005.

104 Generally see: Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press,
Oxford, New York, 2005.
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by them. It may happen that planes may be refused permission to land if they or their pilots
do not comply with the relevant SARP.1%°

Similar examples can be given with the many guidelines that Governments are re-
quested to adhere to or the conditions imposed by the World Bank and International Mone-
tary Fund (IMF) when States approach these organizations for loans. These conditions can
vary from accepting and enforcing rules regulating government bribery and other best prac-
tices and good governance, to making sure that indigenous communities are consulted when
important infrastructure projects are implemented.’® These conditions and guidelines are
formally only “soft law” but, nevertheless, Governments starved for cash are only too happy
to promise to abide by them.*®’

This unavoidably leads us to the question of what is understood by the term “soft
law”, as opposed to “hard law.” The quotation marks should give us some clue as to the diffi-
culties in pinning down the notion. “Soft law” can take the shape of various SARPs, non-
binding resolutions or reports by expert bodies, like the Council of Europe’s Committee for
the Prevention of Torture (CPT). The usual meaning of “soft law” can be attached “to any
international instrument other than a treaty that contains principles, norms, standards, or other
statements of expected behavior.”*°® However, the term “soft law” has also been used to de-

109

note non-binding or promotional language of a binding treaty.” Also, some scholars have

made the distinction between “soft” and “hard” law on the type of responsibility that they
would provoke in instances of none compliance. “Soft law” has been said to evoke political

responsibility, while “hard law” would also involve legal responsibility.**°

195 Jose Alvarez, Governing the World, International Organizations as Lawmakers, 31 Suffolk Transnat'l L.
Rev. 591 (2008), p. 604.
1% |bid, but also see, Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University
Press, Oxford, New York, 2005, pp. 235-241.
197 Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, pp. 235-243.
132 Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.I.L. 291 (2006), p. 319.

Ibid.
19 |bid., pp. 319-320.
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Regardless of whether the issue at stake is one of binary distinction (law and not-law)

111

or that of range of normativity ~ what most scholars would agree is that “soft law” is not

112 otherwise we would have to agree that law can be non-binding. I would argue that law

law,
is always binding, but that in itself does not mean that it has to be followed*®. Furthermore,
there are other notions that are not law or legal which have a level of normativity and evoke
compliance, morality being one such example. Consequently, for the purposes of this thesis,
when | use the terms “soft law”, I mean those instruments that cannot be pigeonholed into the
normal Article 38 sources of law, i.e. treaties, customs and general principles, with judicial
decisions and the writings of scholars as authorities.

The examples above only show that international organizations have risen in number
and prominence, but how much have they changed international law-making? The short an-
swer would be, a lot. Let us not forget that international organizations are subjects of interna-
tional law capable by themselves of entering into international agreements.*** International
treaty making has a new subject of international law which is not the case with the other ac-
tors in the law-making process.

Further example of how international organizations have changed the face of interna-

tional law-making is the sheer number of treaties that have been attributed to the UN treaty

making assistance; one estimate puts it at half of almost 1500 multilateral treaties that were in

11 pid., p. 320

12 Malcolm N. Shaw, INTERNATIONAL Law, 6" edition, Cambridge University Press, Cambridge, 2008, pp.
117-119.

13 One example that comes to mind is the famous Radbruch’s formula (“that positive law must be considered
contrary to justice where the contradiction between statute law and justice is so intolerable that the former must
give way to the latter”) that the German Federal Court of Justice used in its reasoning in the Border Guards
cases see Streletz, Kessler and Krenz v Germany, (Applications nos. 34044/96, 35532/97 and 44801/98), Judg-
ment, March 22, 2001, para. 22.

1 The ICJ in its Reparations for Injuries advisory opinion acknowledged that international organizations posses
functional subjectivity in international law allowing them to be invested with international rights and obligations
including which the conclusion of treaties necessary for the execution of their mandate; Reparation for injuries
suffered in the service of the United Nations, Advisory Opinion: 1.C.J. Reports 1949, p. 174.
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existence by 1995.*° One of the reasons why so many multilateral agreements have been
reached with the help of the UN, and this generally applies for other international organiza-
tions as well, is that 10°s present the perfect forum for negotiating treaties. Take, for instance,
the network of specialized agencies that work within the UN system. They present an over-
whelming opportunity where representatives of the UN members can meet and discuss with
their opposite numbers on very narrow issues that are of their concern and expertise. Some of
these meetings end up with a treaty draft, most with certain kinds of recommendations or best
practices concerning an issue on the agencies’ agenda.

One of the biggest changes that 10’s have brought to international law-making is to
the sphere of multilateral treaty making. As you may remember from earlier, one hallmark of
multilateral treaty making was that it is done at international conferences convened by one or
more powerful states. On the other hand, with the rise of the number and prominence of 10s,
they have become the main organizers of these treaty making conferences. One prime exam-
ple is the International Labour Organization and its treaty makings system. So far it has
adopted 188'® conventions since its creation in 1919. Recently it has been noted that its
treaty making mechanism has been able to produce a convention on a specific issue every
three or so years. '’

The participation in these treaty making conferences has also changed. No longer does
the state that hosts the conference get to decide who is invited to the drafting process. Quite
the contrary, there is a presumption that states have the right to participate in such confer-
ences, not only through the suggestions of amendments to the draft, but also by taking part in

the vote during the adoption of the final draft of a treaty. Participation in these treaty making

115 Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, pp. 273-274.

18 This count as of January 25, 2011; see ILO website http://www.ilo.org/ilolex/english/convdispl.htm (last
visited on January 25, 2011).

17 For the treaty making process with in the ILO see: Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS
LAW-MAKERS, Oxford University Press, Oxford, New York, 2005, pp. 321-337.
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conferences has been overwhelming, just think of the number of state participants during the
Rome conference on the creation of the ICC.*®

The Rome Conference is actually a very good example of how international organiza-
tions have changed law-making. After WWII and the Nuremberg trials, the UN adopted a
resolution confirming the principles established at Nuremberg to be customary international
law and taxed the newly created International Law Commission (ILC) with drafting a text for
a convention establishing a permanent criminal court.*® The realities of the Cold War settled
in pretty quickly and despite the ILC’s effort in drafting a convention on international crimes
no treaty making conference was scheduled. The ILC silently continued its work until such a
time when its services would be needed again.

Nearing the end of the Cold War, a proposal was put in place from Trinidad and To-
bago for a creation of a criminal tribunal that would deal with international drug traffick-
ing."?® The proposal was passed by the General Assembly and the ILC was tasked with draft-
ing a statute for such a court. A significant preparatory work was undertaken by the ILC, such
as the drafting of the draft Code on Crimes Against Peace and Security of Mankind and its
submission for comments to states. The final draft of the Code prepared by the commission
was submitted to the Preparatory Committee for the drafting of the statute of the international
criminal court (prepcom) with the comments submitted by states.*?! In the draft that was pre-
sented before the delegates at the Rome Conference there were around 1400 square brackets
denoting the various proposed alternatives to the proposition being discussed or disputed pro-

visions.??

18 |bid, pp. 274-275.

119 gee: GA Resolution 95(1), 11 December 1946, UN Doc. No. A/RES/95(1).

120 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007 pp. 148-149;

121 |bid, p. 149; but also see the web site of the ILC available at: http://www.un.org/law/ilc/ (last visited
February 7, 2009).

122 |bid., p 149; and see: Allison Marston Danner, When Courts Make Law: How the International Criminal
Tribunals Recast the Laws of War, 59 Vand. L. Rev. 1 (2006); Philippe Kirsch and John T. Holmes, The Rome
Conference on an International Criminal Court: The Negotiating Process, 93 A.J.I.L. 2 (1999), p. 3.
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This herculean task was divided to 13 Working Groups responsible for negotiating a
different issue of the draft and all of them reporting to the Committee of the Whole (CW).
The states divided themselves into several blocks each sharing certain common issues around
which they grouped, like the group of like-minded states that favoured an independent prose-
cutor with the possibility to start investigations; or the group of the Permanent 5 (P-5) mem-
bers of the UNSC, which favoured a high dependence of the Court from the UNSC or like the
states from the Arab League and the Holly See which joined their efforts around the issue of
forced pregnancy as a war crime or other gender issues and other more loose coalitions of
states.'?®

A central role was played by the CW and its bureau that were responsible for looking
after the integrity of the text which was suppose to be put to a vote. Towards the end of the
Conference, when it seemed that an integrated text was not going to be negotiated, the bureau
started issuing discussion papers which contained proposals and narrowed the negotiation
options. And the CW also held bilateral talks with particular delegations in order to search for
a compromise. In the end a package deal for the provisions of the treaty was negotiated and
put to the plenary session for a vote in a “take it or leave” it fashion.*** It was impossible to
demand to renegotiate one provision of the draft without compromising other provisions that
were linked to that provision because one group of states accepted the proposed solution as a
compromise on another issue. When the draft was put to a vote a hundred and twenty coun-
tries accepted the final proposal with seven against and twenty one abstentions.'?

The success of the Rome Conference was due to several factors; the astuteness of the
Chairman of the CW and the dedication of the bureau are surely one of them, but the over-

whelming work of the ILC before the convening of the conference was undoubtedly another

123 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, p. 149.
124 1bid, p 150; and Philippe Kirsch and John T. Holmes, The Rome Conference on an International Criminal
Court: The Negotiating Process, 93 A.J.1.L. 2 (1999), p 10.
125 H

Ibid.
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one. The preparatory text of the ILC as well as its comments and suggestions proved invalu-
able during the negotiations later. The other important feature of modern multilateral treaty
making conferences, which was used in this one to great benefit, is the more widespread use
of package deals where the acceptance of one provisions by one group of states is connected
to the acceptance of another provision by a different group of states. In the end one gets a
bundle of treaty provisions that have been accepted as part of a package and that in turn cre-
ates the consequence that it is very difficult to attempt to renegotiate certain treaty provisions
after the adoption of a draft and its submission for ratification.*?

Creating a forum for discussion of treaties and drafting the preparatory material for
treaty making conferences is far from the only way by which international organizations have
changed international law-making. True enough the ILC has been the key player in drafting
several multilateral treaties, some with more success than others, as evidenced by the statute
of the ICC or the VCLT.*® But recently, the ILC has done more than just draft treaties and
sending a notice to the UN General Assembly for a recommendation of adoption as part of its
mandate to codify international law.

One of the more marked successes of the ILC is the Draft Articles on State Responsi-
bility. The ILC has worked on the Draft Articles for over four decades and it has had notable
breakthroughs and marked drawbacks during the span of their work. Again, it took the end of
the Cold War and the changing of the whole concept of state responsibility for the Draft Arti-
cles to finally find their current form. By 2001 the ILC finished its final reading of the Draft
Articles and together with the UN Sixth (Legal) Committee, it recommended to the UN Gen-

eral Assembly to “commend the Draft Articles to the governments without prejudice to the

126 One example of such an attempt that was partly successful was the attempt on the part of the US to
renegotiate certain provisions on the deep see bead after the adoption of the UN Convention on the Law of the
Sea (UNCLOS) of 1982 see Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford
University Press, Oxford, 2007, pp. 144-148.

127 |bid, pp. 171-204
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question of their future adoption or other appropriate action”.*?® The way that the ILC pre-
sented their final Draft Articles, with which the UN Sixth Committee agreed, was that the
articles themselves have already passed into customary law and backed it up with a stagger-
ing amount of case law and state practice in its report. Most, if not all, of the Draft Articles
are now considered to be part of general international law and states have accepted this,
partly due to the prolonged debate on the issue (some forty years) and the incorporation of the
opinion of states filtered through the UN Sixth Committee. The end result was a text that had
a strong backing by most states with an extensive and persuasive commentary. The expert,
non political nature of the composition of the ILC gives it a further clout when issuing its
drafts and proposals.*?®

Yet another way in which international organizations create international law through
treaties is by their interpretation. Prime example of this is the various human rights treaty
bodies of the UN under the umbrella of the Economic and Social Council. These treaty bod-
ies have been created and negotiated as part of the implementation mechanisms of the various
human rights instruments. The first human rights instruments within the UN system, like the
International Covenant on Civil and Political Rights (ICCPR), had a reporting system where

states were obligated to report on the implementation of the covenants and the measures that

they have adopted.’® Article 40 of the ICCPR also gave a prelude to the next steps that these

128 Responsibility of States for Internationally Wrongful acts, UN. Doc. No. A/RES/56/83, 12 December 2001.
129 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, pp. 184-186

130 «Article 40

1. The States Parties to the present Covenant undertake to submit reports on the measures they have adopted
which give effect to the rights recognized herein and on the progress made in the enjoyment of those rights: (a)
Within one year of the entry into force of the present Covenant for the States Parties concerned;

(b) Thereafter whenever the Committee so requests.

2. All reports shall be submitted to the Secretary-General of the United Nations, who shall transmit them to the
Committee for consideration. Reports shall indicate the factors and difficulties, if any, affecting the
implementation of the present Covenant.

3. The Secretary-General of the United Nations may, after consultation with the Committee, transmit to the
specialized agencies concerned copies of such parts of the reports as may fall within their field of competence.

4. The Committee shall study the reports submitted by the States Parties to the present Covenant. It shall
transmit its reports, and such general comments as it may consider appropriate, to the States Parties. The
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bodies would take, i.e. to enter a dialogue with the reporting states on the condition of human
rights within their territory and through this achieve a progress in implementation of the
treaty and a progress of the human rights situation in that specific state. But this dialogue has
evolved into something much more. By issuing general comments on the Covenants and on
separate articles as guidelines to state parties on the way they should write and structure their
reports, the treaty bodies have also interpreted and expanded the scope of protection under
these conventions.

For instance, the Human Rights Committee, responsible for overseeing the implemen-
tation of the ICCPR, has issued by 2009 thirty-one general comments regarding the interpre-
tation of various articles within the Covenant. One of its more controversial comments is re-
garding reservations to the ICCPR and to human rights treaties in general.”*! In General
Comment No. 24, for instance, the HRC has taken upon itself the prerogative of determining
which reservations are acceptable to the object and the purpose of the Covenant. It would be
safe to say that this was something that has not been envisioned by either the Covenant itself,
nor by the VCLT when regulating the consequences of reservations and especially reserva-
tions that are against the object and purpose of a treaty, let alone the severability of obliga-

tions that the HRC advocates.*** A similar issue arises with regard to the continuity of obliga-

Committee may also transmit to the Economic and Social Council these comments along with the copies of the
reports it has received from States Parties to the present Covenant.

5. The States Parties to the present Covenant may submit to the Committee observations on any comments that
may be made in accordance with paragraph 4 of this article.” International Covenant on Civil and Political
Rights, United Nations, Treaty Series, vol. 999, p. 171 and vol. 1057, p. 407.

131 General Comment No. 24, Issues relating to reservations made upon ratification or accession to the
Covenant or the Optional Protocols thereto, or in relation to declarations under article 41 of the Covenant
(Fifty-second session, 1994), UN Doc. No. CCPR/C/21/Rev.1/Add.6, General Comment No. 24, November 04,
1994.

132 See: General Comment No. 24, para. 16-18 more specifically “[i]t necessarily falls to the Committee to
determine whether a specific reservation is compatible with the object and purpose of the Covenant. This is in
part because, as indicated above, it is an inappropriate task for States parties in relation to human rights treaties,
and in part because it is a task that the Committee cannot avoid in the performance of its functions. In order to
know the scope of its duty to examine a State's compliance under article 40 or a communication under the first
Optional Protocol, the Committee has necessarily to take a view on the compatibility of a reservation with the
object and purpose of the Covenant and with general international law. Because of the special character of a
human rights treaty, the compatibility of a reservation with the object and purpose of the Covenant must be
established objectively, by reference to legal principles, and the Committee is particularly well placed to
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tions that the HRC committee foresees in its General Comment No. 26 where it states that
one, states cannot denounce the Covenant and two, even more controversial, that if a state
ceases to exist due to dismemberment or state succession the obligations arising out of the
Covenant still apply to the territory of the now non-extant state, even within this new state
structure.'®

A prime example of the expansion through a dialogue with states is of the interpreta-
tion of Article 2 of the International Covenant on Civil and Political Rights (ICCPR) in the

Committee’s review sessions with Israel.®*

Avrticle 2 sets out the scope of applicability of the
Covenant in terms of territory and it mandates that states have an obligation to secure the
rights under the Covenant to all persons within their territory and subject to its jurisdiction. In
its reports to the Human Rights Committee (HRC), Israel has consistently maintained that the

provisions of the ICCPR do not apply to the West Bank and other occupied territories held by

perform this task. The normal consequence of an unacceptable reservation is not that the Covenant will not be in
effect at all for a reserving party. Rather, such a reservation will generally be severable, in the sense that the
Covenant will be operative for the reserving party without benefit of the reservation.”; but also see Ryan
Goodman, Human Rights Treaties, Invalid Reservations and State Consent, 96 A.J.I.L. 531 (2002).

133 “4. The rights enshrined in the Covenant belong to the people living in the territory of the State party. The
Human Rights Committee has consistently taken the view, as evidenced by its long-standing practice, that once
the people are accorded the protection of the rights under the Covenant, such protection devolves with territory
and continues to belong to them, notwithstanding change in government of the State party, including
dismemberment in more than one State or State succession or any subsequent action of the State party designed
to divest them of the rights guaranteed by the Covenant.

5. The Committee is therefore firmly of the view that international law does not permit a State which has ratified
or acceded or succeeded to the Covenant to denounce it or withdraw from it.” General Comment No. 26:
Continuity of Obligations, 08/12/97, UN Doc. No. CCPR/C/21/Rev.1/Add.8/Rev.1.

134 Article 2

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any
kind, such as race, color, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.

2. Where not already provided for by existing legislative or other measures, each State Party to the present
Covenant undertakes to take the necessary steps, in accordance with its constitutional processes and with the
provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to
the rights recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective
remedy, notwithstanding that the violation has been committed by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by competent
judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.
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Israel.*> As a response to this, in its Concluding Observations and Recommendations to Is-
rael’s report, the HRC has interpreted Article 2 to mean quite the opposite, i.e. that the

ICCPR applies to individuals that are outside of the parties’ territory that are under its juris-

136 Most notably it has said that

diction.
10. The Committee is deeply concerned that Israel continues to deny its responsibil-
ity to fully apply the Covenant in the occupied territories. In this regard, the Commit-
tee points to the long-standing presence of Israel in these territories, Israel's ambiguous
attitude towards their future status, as well as the exercise of effective jurisdiction by
Israeli security forces therein. In response to the arguments presented by the delega-
tion, the Committee emphasizes that the applicability of rules of humanitarian law
does not by itself impede the application of the Covenant or the accountability of the
State under article 2, paragraph 1, for the actions of its authorities. The Committee is
therefore of the view that, under the circumstances, the Covenant must be held appli-
cable to the occupied territories and those areas of southern Lebanon and West Bank
where Israel exercises effective control. The Committee requests the State party to in-
clude in its second periodic report all information relevant to the application of the
Covenant in territories which it occupies.™’

This consistent interpretation of Article 2 by the HRC has later been accepted by the

I**® case without even going into

ICJ in its Legal Consequences of the Construction of the Wal
a discussion of the meaning of the plain textual reading of Article 2 which requires double
conditionality to the term territorial applicability of the Covenant as required by the VCLT. It
rather just simply accepted the HRC interpretation and said that the ICCPR is applicable to

the occupied territories that are under the effective control of Israel.**® Just months before the

135 See for instance: Summary Record of the 1675th Meeting, UN Doc. No. CCPR/C/SR.1675, 21 July 1998,
para. 21

136 See: Considerations of Reports Submitted by States Parties Under Article 40 of the Covenant, Concluding
Observations of the Human Rights Committee, Israel, UN Doc. No. CCPR/C/79/Add.93 of 18 August 1998,
para. 10; Considerations of Reports Submitted by States Parties Under Article 40 of the Covenant, Concluding
Observations of the Human Rights Committee, Israel, CCPR/CO/78/ISR of 21 August 2003, para. 11

37 Considerations of Reports Submitted by States Parties Under Article 40 of the Covenant, Concluding
Observations of the Human Rights Committee, Israel, UN Doc. No. CCPR/C/79/Add.93 of 18 August 1998,
para. 10.

138 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion,
I.C.J. Reports 2004, p. 136 (hereafter Legal Consequences of the Wall case).

139 | egal Consequences of the Wall case, para. 106-111.
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ICJ’s advisory opinion was issued in 2004, the HRC also issued its General Comment No. 31
where it reiterated its stance on the subject.**°

The optional protocols have given an even more frequent chance of these treaty bod-
ies to interpret and through that expand the applicability of the treaties. The optional proto-
cols gave the power to individuals to send complaints to the treaty bodies regarding human
rights violations. The Committees then review this complaint in a quasi-judicial review pro-
cedure and issue Recommendations to the state parties finding (or not) a violation of the pro-
visions of the conventions. The more complaints a body receives the more opportunities it
has in interpreting its specific treaty and consequently, of expanding the scope of its treaties.
This expansion trough interpretation by reviewing cases will be explained in more detail
when | discuss the role of courts in this changing setting of international law-making; suffice
it to say that the lower the bar of accessibility of non-state actors to these bodies the greater
the likelihood of law-making through interpretation.**

The UN has come into its own when it comes to international law-making by becom-
ing a kind of global legislator through the increase of the powers of the Security Council. One
such prime example is the UN Al Qaeda/Taleban Sanction Committees, subsidiary bodies
created by the UNSC. It has been almost ten years now that the UN has established the Tali-
ban/Al Qaeda Sanctions Committee.**? It was established as a measure for sanctions against
the Taliban regime, which was in power in Afghanistan at the time, and the operations of the
Al Qaeda organization following the attack of the United States embassies in Nairobi, Kenya,

and Dar es Salaam, Tanzania and the refusal of the Taliban to surrender the Al Qaeda opera-

140 General Comment No. 31 [80] Nature of the General Legal Obligation Imposed on States Parties to the
Covenant, May 26, 2004, UN Doc. No. CCPR/C/21/Rev.1/Add.13.

141 Robert O. Keohane, Andrew Moravisik, Anne-Marie Slaughter, Legalized Dispute Resolution: Interstate and
Transnational, 54 Int’l Organization 457 (2000), discussing the differences in dispute resolution mechanisms
and the impact of choices of institutional design of the courts on their influence of the regime specific law.

142 The Security Council established the 1267 Committee pursuant to resolution 1267 (1999) on 15 October
1999 is also known as "the Al-Qaida and Taliban Sanctions Committee", UN Security Council Resolution 1267
(1999), UN Doc. No. S/RES/1267 (1999).
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tives responsible for them.*** The UN’s anti-terrorism approach goes further than 1267 Sanc-
tion Committee, but for the purposes of this case-study | will not go into a deeper explanation
of the UN’s activities in that field, suffice it to say that the other sanctions and resolutions
adopted by the Security Council have a greater level of discretion when it comes to the im-
plementing measures of the Member States.™*

The 1267 Committee was first established as a simple mechanism of flight ban and
asset freeze measures. It has grown since then in a mammoth regulation that spans all Mem-
ber States of the UN; it has a global reach and an open ended time limit. The first sign of the
augmentation of the regime was in 2000 when the SC expanded the scope of sanctions to the
Taliban controlled part of Afghanistan to include arms embargo and broadening the asset
freeze to include the assets of Osama bin Laden, Al Qaeda, and their supporters included on

the Committee's consolidated list.**°

After the attack on September 11, the Security Council
adopted resolution 1390 (2002)**° and no longer limited the territorial application of the sanc-
tions to the Taliban controlled territory of Afghanistan; it took the measure globally, targeting
Al Qaeda and its members all over the world.

It is needless to say that this has been a huge shift in international law-making. The
UNSC has in fact become the first true global centralized lawmaker. It is not the first time
that it has used its powers under Chapter VII of the Charter in a controversial way; it is just
that this is the most drastic example. Let us not forget that the UNSC under these same Chap-

ter VII powers established the ad hoc international criminal tribunals with an entire judicial

mechanism that goes along with it, like international prosecutors and investigators. This has

143 UN Security Council Resolution 1267 (1999), p. 1.

144" Generally see: Erie Rosand, The Security Council's Efforts to Monitor the Implementation of Al
Qaeda/Taliban Sanctions, 98 A.J.I.L. 745 (2003) describing the four prongs of the Security Council’s approach
to counter-terrorism.

145 United Nations Security Council Resolution 1333 (2000), UN Doc. S/RES/1333 (2000); also see Erie Erie
Rosand, The Security Council's Efforts to Monitor the Implementation of Al Qaeda/Taliban Sanctions, 98
AJ.LL. 745 (2003), p. 747.

146 United Nations Security Council Resolution 1390 (2002), UN Doc. No. S/RES/1390 (2002); also see Erie
Rosand, The Security Council's Efforts to Monitor the Implementation of Al Qaeda/Taliban Sanctions, 98
AJ.LL. 745 (2003), p. 747.
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been a dramatic step one that has striking consequences that might go far beyond the narrow
time and space of the conflicts that these tribunals were designed to adjudicate on.

Thus far, | have focused on the role of 10s related to the treaty making process, in-
cluding something that cannot be easily pigeonholed like “soft” law. However, international
organizations have modified the process of creating international customs as well. Similarly
as with treaty making, international organizations have changed customary law making by
providing a forum for states where, through their practices a new customary law emerges. But
also similarly as with treaties, once international organizations became subjects of interna-
tional law with their own rights and obligations, they also became a part of the actors creating
custom.

One of the most well known examples of treaty modification by custom is the
amendment of the UN Charter’s provision on voting on UNSC resolutions. Article 27(3)™*’
clearly states that for a resolution that is not related to procedural matters, a concurring vote
of all permanent five members is needed for a resolution to be considered as passed. But, it
did not take long for a practice to evolve out of necessity that an abstention from voting by
one of the permanent five does not mean that a resolution cannot be adopted or that it is not
binding. This practice has been acquiesced by all members of the UN and is now part of the
procedural practice of the SC and is, for all intents and purposes, an amendment to the Char-
ter.1*8

The greatest impact that international organizations have had on the making of inter-

national customs is in the articulation of opinio juris by states. International organizations, as

YT «Article 27 of the UN Charter

(1) Each member of the Security Council shall have one vote.

(2) Decisions of the Security Council on procedural matters shall be made by an affirmative vote of nine
members.

(3) Decisions of the Security Council on all other matters shall be made by an affirmative vote of nine members
including the concurring votes of the permanent members; provided that, in decisions under Chapter VI, and
under paragraph 3 of Article 52, a party to a dispute shall abstain from voting.” Charter of the United Nations,
signed on 26 June 1945, entered into force 24 October 1945.

148 See Antonio Cassese, INTERNATIONAL LAw, OUP, Oxford, 2001, pp.125-126.
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noted on several occasions, are convenient forums where states can have their say on a cer-
tain issue. This could be through a vote in one of the organs of an international organization
producing a non-binding resolution or recommendation as well speeches and interpretations
appended to those same non-binding instruments. One of the biggest questions that arise in
terms of the relations between non-binding instruments (i.e. soft law) is when do these non-
binding instruments become treaty or customary norms, i.e. become “hard law”?

There are several factors that can be said that influence the answer to that question
and it is dependent on an assessment on a case by case basis. The phrasing and the wording
of the document must be of such a character as to be of a norm creating effect, namely having
a certain generality but also specificity that would normally be found on a norm generating

149 A general promise of friendship and consultation does not a

instrument such as a treaty.
norm make. The context in which these instruments are negotiated and drafted is also one
other such example. A resolution that has been adopted by consensus or by a high majority of
states has greater chance of being accepted as stating existing law than resolutions that fail to
get a broad support.*®

But, even if a resolution has been adopted by consensus, statements made during the
adoption of the resolution in question can undermine the process of its passing into customary
international law. States can easily say that such a resolution was meant to be a guideline, an

151 Another factor that is also

expression of public consciousness and not of legal obligation.
important is which states actually supported a certain instrument. If, for example, the spe-
cially affected states are not in support of the instrument then it could hardly be said that it is

evidence of opino juris. A UN General Assembly resolution banning nuclear weapons with-

out the support of the nuclear weapons states would be such an example. It would be highly

149 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, p. 225.

150 |bid, p. 226.

51 |bid, p. 226.
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unlikely that anybody would consider such a resolution as evidence of customary law even
though, taken in numbers, there would be only a dozen or so states that would object to such
a resolution.*?

These factors indicate why it is so difficult to think of the phenomenon of instant cus-
tom. As noted earlier, space law is one area where we can say for some certainty that instant
custom has occurred through a resolution®>® on the establishing the principles of friendly use
of outer space which was later substituted without a vote. The resolution was first negotiated
by the US and the USSR and then unanimously adopted by the UN First Committee, the
Outer Space Committee and the General Assembly.*>*

It is sensible at this time to point out that a question arises of when exactly do these
non-binding “soft law” instruments become “hard law”? From the moment of their adoption;
from the moment of their reference by parties at a dispute or negotiations; from the moment
of when a court decides to pronounce it is law? As early as 1983, Prosper Weil** has voiced

his critic of the emerging trend of blurring**®

the normativity threshold, where one can no
longer tell when a certain instrument has become law or not. And if it is difficult to say when
an instrument has become law then it is also difficult to say when a certain state has breached
its international obligation.

Nevertheless, there is evidence that states, in certain circumstances, do turn to “soft
law” instruments to achieve certain desired results. Negotiating a separate treaty, as has been

pointed out, is a cumbersome process. States or their representatives, and let us not forget

this, make a conscious choice on whether to opt for making a “hard law” instrument, like a

152 |bid, p. 226.

153 UN General Assembly Resolution 1721 (XVI), International co-operation in the peaceful uses of outer
space, adopted on 20 December 1961, UN Doc. No. A/4987

>4 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, p. 227.

155 prosper Weil, Towards Relative Normativity in International Law, 77 A.J.1.L. 413 (1983).

15 |bid., pp. 415-416.
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treaty, or a non-binding, “soft-law” instrument.**" Correctly or not, they weigh the pros and
cons of creating an internationally legally binding instrument or entering into something else,
i.e. “soft-law”.

Using “soft law” instruments is the less costly alternative, both to sovereignty (since it
is presumably non-binding) and to reputation, e.g. if a state objects to a creation of a treaty.™®
Furthermore, those states that do not enter into a treaty will have good reason to considered
themselves not to be bound by such a treaty. Using “soft law” creates the opportunity to
sneak past the objection of certain states new law that can encompass the entire community
of states.’® Using a period of time between the passing of the instrument and its considera-
tion as law binding, advocates of the “soft law” can persuade states to change their practices
in conformity with the instrument, increasing its law-making capacity in a shorter time and at
fewer costs than a treaty. And again, if a treaty does not share a wide consensus it will, de-
spite its “hard” form, produce less effect and compliance than a widely supported General
Assembly resolution.*®

The phenomenon of “soft-law” has to be understood as almost a constant companion
to law, because in some cases comes before the creation of actual law, as it is the case of in-
ternational human rights treaties (the UN Universal Declaration on Human Rights later be-
came the UN Covenants for civil and political and for economic and social rights for in-
stance).’® In other instances, “soft law” mechanisms have be used after treaty creation to ei-

162

ther aid in the interpretation of the commitments in the treaties,” to complete and supple-

%7 Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.I.L. 291, (2006), p. 320-321.

158 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, p. 228.

159 1bid.

160 1hid.

181 Dinah Shelton, Normative Hierarchy in International Law, 100 A.J.I.L. 291, (2006), p. 321.

192 |bid., p. 321.
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ment treaty obligations (like the Antarctic treaty regime) or to monitor the implementation

and authoritatively interpret the treaties (the CPT for instance).*®

1.3.2. Non-state Actors in the Law-making Process

There are a large variety of organizations and entities that can fit the category of non-
state actors on the international scene. The first thought that comes to most people’s minds
when talking about non-state actors are Non Governmental Organizations (NGOs), but there
are other that arguably have more influence on international law-making. For instance non-
state entities, like the Holy See, or the Palestinian Authority, Taiwan, the Sovereign Military
Order of Malta, and others have participated in the making of various law-making instru-
ments. The Holy See was part of the negotiations of the Rome statute and had an overwhelm-
ing influence in the definition of gender related crimes.*®* Allowances have been made in or-
der to include these entities in the workings of the international system, mostly because of
their clout or because of what they represent. Taiwan for example has been allowed to join
the WTO in 2002 for the simple reason that it represents the fourteenth largest economy in
the world and it would be counterproductive to exclude it from international trade regulatory
mechanisms.'®

Indigenous peoples are another non-state actor that has been accepted at different law-
making forums. The ILO has adopted a convention 107 on Indigenous and Tribal Populations
as early as 1957. This Convention was later revised in 1989 and participants from members
of the Indigenous peoples alongside states, non-governmental organizations, academics and

independent experts were engaged in a dialogue as to the shape of the revision. Indigenous

163 H
Ibid.
164 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, pp. 46-47.
185 |bid., p. 47.
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peoples have also been a part of the working of the UN’s ECOSOC in drafting the resolution
and declaration on the rights of Indigenous peoples.'®®

Transnational and transgovernmental networks are another type non-state actor that
has risen in prominence in the past few decades.'®’ A typical example of a transgovernmental
network would be the network of securities regulators built by the US Securities and Ex-
change Commission (SEC). Prompted by issues of better regulation and enforcement of secu-
rities issues, the SEC built around itself a network with other securities regulators by entering
into more than 30 Memoranda of Understanding (MoU). In the different MoUs they agreed
that they would cooperate on issues like “clearance and settlement mechanisms; trade re-
cording and comparison systems; order handling systems; privatization of state-owned com-
panies; regulatory mechanisms related to accounting and disclosure; and regulatory require-
ments relating to market professionals and capital adequacy.”*®® Securities regulators from
other states followed the SECs suit and entered into similar MoUs with other securities regu-
lators using the MoUs to bypass the more settled, but in their view, more cumbersome, inter-
national treaty mechanisms.*®®

The idea of transgovermnetalism started around the 1970s and was defined as sets of
direct interactions among sub-units of different governments that are not controlled by the
policies of the cabinets or chief executives of those governments.'’® Contemporary scholars

of trasngovenmentalism argue that the rise of globalization has actually increased the reliance

1% |bid, p. 49-50.

167" Although, arguably, transnational/transgovernmental networks are consisted of governmental entities, they
are not, as such, seen as representing the whole state as a unitary actor. For more on this issue see infra, part 3 of
this Chapter.

168 Kal Raustiala, The Architecture of International Cooperation: Trangovernmental Networks and the Future of
International Law, 43 Va. J. Int’l L. 1 (2002), p. 30.

159 |bid., pp. 30-31.

170 See: Kal Raustiala, The Architecture of International Cooperation: Trangovernmental Networks and the
Future of International Law, 43 Va. J. Int’l L. 1 (2002), p. 19; but also generally see Jose Alvarez, Governing
the World, International Organizations as Lawmakers, 31 Suffolk Transnat'l L. Rev. 591 (2008); Anne-Marie
Slaughter, Sovereignty and Power in a Networked World Order, 40 Stan. J. Intl L. 283 (2004); Anne-Marie
Slaughter, Global Government Networks, Global Information Agencies and Disaggregated Democracy, 24
Mich. J. Int'l L. 1041 (2003); Anne-Marie Slaughter, A NEw WORLD ORDER, Princeton University Press,
Princeton and Oxford, 2004.
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of States on these transgovernmental networks. Since the actors that the domestic regulatory
institutions regulated have gone international, (just think of the multinational corporations, or
the trafficking of drugs and people, environmental threats and their cross border impact),
these institutions have had no other choice but to network with their opposite numbers in or-
der to enhance information gathering and sharing, enforcement and harmonization of differ-
ent regulations.!™ Furthermore these networks have used the advancements in technology,
both in the convenience of travel and easy access to communication technologies to grow and
expand to numerous areas of domestic regulatory spheres. These networks are held together
by a mishmash of non-binding MoU, both bilateral and multilateral, where no one single
member sits at the centre of the network.""2

Trangovernmental networks are said to have several advantages over 10s. Interna-
tional Organizations are seen as cumbersome, weighed down with by elaborate procedural
rules, voting rights, concerns about sovereignty issues and so on.'”® On the other hand, trans-
governmental networks are seen as flexible and adaptable, able to foster communication and
innovation. The dialog is held on issues that are seen as narrow and technical, requiring the
expertise of technocrats rather than foreign affairs bureaucrats. Furthermore, these networks
are seen as self-enforcing since these agencies can better implement the common understand-
ing through their internal mandate. The mechanism of compliance is geared more towards

“SOft powernl74

approaches of attractiveness and persuasion than traditional “hard power” co-
ercion.”
However, there is a negative side to transnational networks. They are often described

as “club” like where the participants are governmental regulatory bodies, technocrats who

7! Kal Raustiala, The Architecture of International Cooperation: Trangovernmental Networks and the Future of
International Law, 43 Va. J. Int’l L. 1 (2002), p. 21.

72 |bid, p. 22-23.

73 |bid, p. 24

174 Joseph Nye, SOFT POWER: THE MEANS TO SUCCESS IN WORLD PoLITICS, Public Affairs, 2004.

175 Kal Raustiala, The Architecture of International Cooperation: Trangovernmental Networks and the Future of
International Law, 43 Va. J. Int’l L. 1 (2002), p. 24-26.
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speak the same language of their respective fields, but do not increase the “represetativness”
of the law that they espouse. They also can be far less transparent than 10 since, unlike some
International Organizations who have NGO or civil society participation these networks al-
most never have such a participation.'’

Not only that, but not all Governments have the resources or the abilities to participate
in these networks, and States from the global South and East are being left behind. The domi-
nance of North and West countries in these networks is astounding as evident, for instance,
by the export of US Securities and Exchange Commission type regulations to the rest of the
world through such networks.*”” The compliance with international human rights instruments
are also not a given thing with these networks, for the simple reason that they are not formal
subjects of law under international law and, as such, cannot be part of nor consider them-
selves limited by these instruments. The only ones that they arguably answer to is their do-
mestic governments through the internal control mechanisms within the respective states.

One of the most visible non-state actors on the international state are NGOs. Without
going into a discussion of what NGOs really are, for the purposes of this thesis, | will use the
term NGO to denote any organization that is comprised of individuals who share common
interests and have common goals and strive to achieve them through a civil organization and
outside of the realm of government. This would also include, beside the commonly under-
stood charity or environmental organizations, human rights monitoring organizations and
alike, multinational corporations, organizations of business or entrepreneurs and so on.

NGOs have had a major impact on law-making especially through the UN system but
out of it as well. The UN has, for quite some time now, allowed for NGOs to be part of its
daily operation as observers. The ECOSOC allows for different types of national or interna-

tional NGOs to be part of its meetings. It is even considered that NGOs now have the right to

176 Kal Raustiala, The Architecture of International Cooperation: Trangovernmental Networks and the Future of
International Law, 43 Va. J. Int’l L. 1 (2002), p. 25.
Y7 bid, pp. 26-35.

55



CEU eTD Collection

participation in as observes in a meeting of parties or at a UN sponsored treaty making con-

178 A process of accreditation, which determines the privileges that NGOs have, is in

ference.
place at the UN. The accreditation determines whether or which NGO can attend meetings,
which documents it may receive and whether and for how long can they speak.*’® NGO par-
ticipation at meetings that are not part of the UN system is still pretty much dependent on the
good will of the meetings’ organizers, and the subsequent treaty provisions (whether they es-
tablish the right of future participation of NGOs at review conferences), but it is generally
considered that participation of NGOs, no matter how slight, is a positive development.

One very good example of the influence of NGOs on the law-making process is the
participation by NGOs at the Rome Conference. If you may remember from what was dis-
cussed earlier in this Chapter, more than hundred and sixty states participated at the Rome
Conference reviewing a draft that was prepared by the ILC with several blocks of states hav-
ing numerous remarks on the wording of the provisions. This draft was presented in 1994 to
the UN General Assembly and an ad hoc committee was created but a conference was not
scheduled just yet. The response of the civil society was to build a coalition of more than 30
NGOs by February 1995 in order to lobby for the creating of a permanent criminal court.*®
As the work move along from the ad hoc committee to the preparatory committee, the NGO
Coalition intensified its efforts, organizing itself in a form of a secretariat and officials. The
strategies of the Coalition were varied and as the stages of negotiation proceeded so did the
level of sophistication of the strategies of the Coalition improved. They organized

NGO-government consultations and expert dialogue; activity to raise awareness

of, and garner civil society support for, the ICC; documentation and dissemination of
relevant information; meetings with state delegations from both those opposing the

Court and from members of the like-minded group; [held] meetings for information
giving and lobbying in different regions of the world; and [made] full use of the

178 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, pp. 54-55.

79 |bid, p. 54.

180 |bid, p. 72.
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internet and electronic communication to pass information and maintain in constant
181
contact.

At the Conference itself, there were over 200 NGOs that were accredited to attend,
more than participating states. The Coalition despite the overwhelming numbers of partici-
pants managed to maintain solidarity among its members. The Coalition encouraged a wide
participation in the process by states; it assisted smaller states with expertise advice as well as
focused on particular issues that were of interest to some of the members of the Coalition,
like the Women’s Caucus which was formed to counter the influence of the Vatican and
some Islamic states.'®?

The work of NGOs continued even after the adoption of the statute by shifting its
promotional and lobbying efforts home, in order to bring a speedier entry into force. NGOs
continue to participate in the Assembly of Parties and the Coalition continues to promote
education and awareness for the ICC especially focusing on adopting specific and strong
measures of implementation by national governments.*®® It is undisputable that the NGO par-
ticipation in at the Rome Conference significantly changed its outcome especially in gender
related matters that were absent in the original ILC draft. Similarly with the provisions on the
independent prosecutor and her ability to start investigation on her own initiative, subject the
approval of the Pre-Trial Chamber. It has even been argued that the Court itself would not
have had come to existence if it was not the active support of the NGO sector. It can be with-
out a doubt said that it certainly would not have had the shape it has now if it was not for civil
society participation.'®

But NGO participation in law-making does not stop with the treaty making process. It
does not stop just with agenda setting and lobbying for the adoption of an international in-

strument, be it “hard” or “soft”. Nor does it stop with the lobbying for greater state participa-

181 |bid.

182 |bid, p. 73.

183 |bid, pp. 73-74.
184 |bid, p. 74.
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tion in and ratification of such instruments. To come back into the field of human rights,
NGOs, through their observer status in the UN and the ECOSOC, have submitted so called
“shadow” reports, complementary to the state’s reports on human rights issues giving the UN
treaty bodies with a view other than the one presented in the state party reports.'®> While
submitting “shadow” reports to the UN bodies, NGOs also submit interpretations on the vari-
ous international instruments, some interpretations that are later accepted by these treaty bod-
ies in their commentaries to the state parties or in the general comments expounding the spe-
cific human rights instrument.

Furthermore, NGO participation outside the treaty making process can most visibly be
seen in their direct or indirect participation in litigation in front of both domestic and interna-
tional forums. In the regional human rights bodies NGOs have directly submitted complaints
against governments when their own rights have been violated, most notably freedom of as-
sembly or freedom of expression.'®® The African human rights system even allows NGOs to
submit communications on behalf of third parties even without their consent effectively al-
lowing for actio popularis in front of the African Commission on Human and Peoples’ Rights
and in the newly created African Court on Human Rights.'®” Needless to say that this has
greatly improved and expanded the jurisprudence of the African Commission since it allows
for third parties to submit complaints on behalf of people who are not able or are frightened

to so.

185 For more generally see: Malcolm N. Shaw, INTERNATIONAL LAW, 5th edn., Cambridge University Press,
Cambridge, 2003, pp. 281-318, discussing the UN mechanisms of protection of human rights; Alan Boyle &
Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford, 2007, pp. 83-87.

186 See, for instance, Article 34 of the European Convention on Human Rights “The Court may receive
applications from any person, non-governmental organisation or group of individuals claiming to be the victim
of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the protocols
thereto.”

187 Guidelines for Submission of Applications issued by the African Commission on Human and Peoples’ Rights
“Anybody, either on his or her own behalf or on behalf of someone else, can submit a communication to the
commission denouncing a violation of human rights. Ordinary citizens, a group of individuals, NGOs, and states
Parties to the Charter can all put in claims. The complainant or author of the communication need not be related
to the victim of the abuse in any way, but the victim must be mentioned.”

available at http://www.achpr.org/english/_info/guidelines_communications_en.html (last visited on February
21, 2009).
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Moreover, NGOs have had a deeper and more lasting influence through the submis-
sion of amicus briefs. Advocacy NGOs regularly submit amicus briefs to courts when they
settle cases that are of international prominence. For instance Amnesty International filed an
amicus brief for the Pinochet case'® which later was the reason for a controversy that re-
sulted in the setting aside of Pinochet | judgment and the decision in Pinochet 111.2¥® The UK
based NGO, Interights, regularly submits amicus briefs or handles strategic litigation interna-
tionally in order to promote the status of international human rights and it has a global reach
as evidenced by its rising docket of submissions throughout the years.*®

NGOs also submit, on a regular basis, third party interventions in front of the regional
human rights systems, the European Court of Human Rights (ECtHR), the Inter-American
Court of Human Rights (IACtHR) and as already mentioned earlier, the African Commission
on Human and Peoples’ Rights (ACHPR). They use their innovative arguments to guide the
way of the reasoning of these bodies and have lead to far reaching reinterpretation of substan-
tive provisions. One example give is the case of Velasquez Rodriguez v. Honduras,™* where
the IACtHR came to a landmark decision regarding the positive obligation of states and the
principle of due diligence in reference to the right to life, as well as recognizing disappear-
ances and the state responsibility for omission. In this case a cluster of NGOs, Amnesty In-
ternational, the Association of the Bar of New York City, the Lawyers Committee for Human

Rights and the Minnesota Lawyers International Human Rights Committee made amicus

188 Judgment of the House of Lords: R v. Bow Street Metropolitan Stipendiary Magistrate and Others, Ex parte
Pinochet Ugarte, [2000] 1 AC 61, 25 November 1998 (hereinafter Pinochet I); Judgment of House of Lords, R v
Bow Street Metropolitan Stipendiary Magistrate and Others, ex parte Pinochet Ugarte (Amnesty International
and others intervening) (No 3), [2000] 1 AC 147, [1999] 2 All ER 97, [1999] 2 WLR 827 (hereinafter Pinochet
).

189 The controversy arose because one of the Law Lords was serving on a Board of Directors on one of the
charities that Amnesty International was a founder of; see R v. Bow Street Metropolitan Stipendiary Magistrate
and Others, Ex parte Pinochet Ugarte, [1999] 2 WLR 272, 15 January 1999 (available at
http://www.parliament.the-stationery-office.co.uk/pa/ld199899/Idjudgmt/jd990115/pino01.htm (last visited on
February 21, 2009).

19 For more on the case docket of Interights visit http://www.interights.org/case-docket/index.htm (last visited
on February 21, 2009).

191 valesques Rodreguez v. Honduras, Judgment, IACtHR, July 29, 1988, Ser. C, No. 4 (1988).
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submissions, which arguably guided the Court’s reasoning. The reasoning of the IACtHR has
later been accepted by the ILC when issuing its Draft Articles on State Responsibility.**?

In the field of international criminal law NGOs have also had a similar role. In the
Blaskic case, when the ICTY had to determine whether it had the authorization to issue a
subpoena to as sovereign state or not and whether it can individually subpoena members of
governments of those same states. A number of NGOs submitted their views and amicus
briefs on the issue.’®® The international criminal tribunals have had to rely considerably on
NGOs to assist them in their work. Having not much previous case law other than the Nur-
emberg trials, the ICTs have relied heavily on the assistance of academics and NGOs to sup-
ply them with information and legal assistance.*®*

The help of NGOs has gone far beyond the amicus curiae briefs. For instance the
Open Society Archives in Budapest has an impressive collection of original material that was
collected on the topic of human rights with an extensive collection related to the conflicts in

195 One of its more prized positions is the records produced by another

the former Yugoslavia.
NGO, Physicians for Human Rights, that did extensive work on the field in the former Yugo-
slavia related to the forensic assistance that this organization carried out for the prosecutorial
service of the ICTY as well as the local governments.*®® The material gathered was later used
as evidence in front of the ICTY.

NGOs have also been active in front of domestic institutions as well. The Aliens Tort

Claims Act of 1789 has been used in numerous cases to bring tort actions in US courts

against individuals violating human rights by their victims. The Center for Constitutional

192 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, p. 84.

198 |bid, p.85.

9 Ipid.

195 For more see: http://www.osaarchivum.org/guide/fonds/humanrights.shtml (last visited on February 21,
20009).

196 «Records of the Physicians for Human Rights’ Bosnia Projects, Open Society Archives, HU OSA 386, avail-
able at: http://www.osaarchivum.org/db/fa/386.htm (last visited on February 21, 2009.
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Rights, Washington DC, and the Center for Justice and Accountability, San Francisco to-
gether with the human rights law clinics of Yale University and City University of New York
used the opportunity that this statute provided to litigate a number of cases in front of US
courts. During these cases, the courts had to pronounce on issues such as the prohibition of

198 adding to the global case law

torture,'®” rape as an act of war crime or an act of genocide
regarding these crimes. This avenue has been somewhat closed after the US Supreme Court’s
judgment in the Sosa case'®® but that does not diminish the impact that these NGOs have had
on the judicial development of international criminal law in the US.?%

NGOs as advocacy movements have had other effects on law-making especially on
the field of “soft” law. One of the most interesting examples is the World Health Organiza-
tion’s (WHO) Code on Marketing of Breast Milk Subsidies. It was formally adopted by the
WHO Assembly in 1981 under Article 23%°* of its Constitution giving power to the WHO to
issue recommendations to its members regarding issues within its competence. But the story
of how the Code was adopted is very telling of the influence of NGOs in raising public
awareness. Multinational companies like Nestlé were selling powdered breast milk subsidies
to poorly developed countries in Africa and, with their intensive marketing champagne,®®

was successful in convincing nursing mothers to switch to using powdered breast milk substi-

tutes. The issue emerged when, due to the lack of clean drinking water, infant mortality be-

%7 Filarltiga v. Pena-Irala, 630 F 2d 867 (US Ca, 2" Circ).

1% Kadic v. Karadjic, 70 F 3d 232 (2" Circ).

199 5psa v. Alvarez-Machain, 124 USSC 2739, (2004).

20 Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAw, Oxford University Press, Oxford,
2007, pp. 85-86.

201 «Article 23 of the WHO Constitution

The Health Assembly shall have authority to make recommendations to Members with respect to any matter
within the competence of the Organization.” Constitution of the World Health Organization, New York, 22 July
1946, United Nations, Treaty Series, vol. 14, p. 185

202 5ome campaigns used sales staff dressed in nurses outfits to tell the local communities of the benefits of
using their products see Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University
Press, Oxford, New York, 2005, p. 234.
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gun to rise. A report was issued by a UN Protein Advisory Group called Declaration 23 in
1972 which was later reprinted in several magazines issued by NGOs.*

Following the previous pattern, a coalition of NGOs was created called INACT (the
Infant Formula Action Coalition) which pushed and pressured for some kind of action to be
taken and advocated for a boycott of all Nestlé products. This international pressure worked
and the WTO Assembly started working on guidelines for breast milk substitutes. Parallel to
the WTO Assembly, Nestlé, feeling the worldwide consumer boycott pressure, negotiated
with the NGOs through a WHO and UNICEF mediation, and decided to abide by the WHO
Code. During these negotiations the WTO promised to provide technical assistance to Gov-
ernments regarding the implementation of the Code. A survey taken 1984 by the WHO
showed that only four out of 134 members of the WTO were not willing to implement the
Code, while seven countries by that time have already adopted it entirely in their domestic
legal systems.?%*

As a final point, it has to be understood, however, that even though non-state actors
can influence the treaty making process by being present at instances of negotiation, creating
pressure for adoption or ratification, supplying arguments in the treaty interpretation process,
they are not the actual treaty makers. States and to some extent international organizations are
still the only subjects of international law that can enter into a legally binding treaty. Non-
state actors have to work through and with states and international organizations, simple as
that. However, it would be imprudent to exclude the influence of non-state actors in the treaty
making process as suppliers of expertise, arguments and pure pressure on governments for a

certain type of outcome.

1.3.3. International Courts and the Making of International Law

203 H

Ibid.
204 Eor a more detailed discussion on the WHO Code see: Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS
LAW-MAKERS, Oxford University Press, Oxford, New York, 2005, pp. 234-235.
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In recent years the explosion of international tribunals has been astounding. Never be-
fore have international communications and international relations been so “legalized”. The
Project on International Courts and Tribunals (PICT)?® has counted forty-three existing, ex-
tinct, dormant or nascent judicial bodies. It has applied five sets of criteria to define what it
considers a “judicial” body.?®® The vast majority of these judicial bodies have been estab-
lished or re-modelled in the past two decades. More importantly, a large number of these ju-
dicial bodies have started to resemble a specific model, i.e. a supranational tribunal.?®’

When we talk about judicial law-making the first set of questions that usually come to
mind are: are international tribunals allowed to make law? Are they suppose the make law?
Are they, in fact, making law? On its face, international tribunals are not supposed to make
law. For a start, Article 38(1)(d)?®® of the ICJ statute puts international judgments as subsidi-
ary sources of international law, as a reference point for their discovery of what the law is.
Furthermore, international judgements are only binding to the parties to the case and do not
have a precedent value.”®® The drafters of the first permanent international tribunal, the PCIJ,
were very clear in their intention that the PCIJ was not supposed to make law. Baron
Deschamps, one of the members of the Advisory Committee of Jurists for the establishment

of the PCIJ in 1920 set the parameter for the judicial function, by saying that:

205 For more on the project visit: http://www.pict.org; but also see: Cesare P.R. Romano, The Proliferation of
International Judicial Bodies: The Pieces of the Puzzle, 31 NYU J. Int’l L & Pol. 709, (1999); Jose E. Alvarez,
INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New York, 2005, p. 458.
206 jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, p. 458.

27 | aurence R. Helfer; Anne-Marie Slaughter, Why States Crate International Tribunals: A Response to
Professors Posner and Yoo, 93 Cal. L. Rev. 899 (2005).

28 Article 38(1)(d) of the ICJ Statute“d. Subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.”

209 Article 59 of the ICJ statute.
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[d]octrine and jurisprudence no doubt do not create law; but they assist in the de-
termining rules which exist. A judge should make use of both jurisprudence and doc-
trine, but they should serve only as elucidation.**

Judges at the ICJ have also voiced the same arguments, i.e. that they are authorised to
only interpret and apply existing law and not to create new law. In the Legality of Threat or
Use of Nuclear Weapons case the court has once again asserted this orthodoxy by saying that:

Finally, it has been contended by some States that in answering the question
posed, the Court would be going beyond its judicial role and would be taking upon
itself a law-making capacity. It is clear that the Court cannot legislate, and, in the cir-
cumstances of the present case, it is not called upon to do so. Rather its task is to en-
gage in its normal judicial function of ascertaining the existence or otherwise of legal
principles and rules applicable to the threat or use of nuclear weapons. The conten-
tion that the giving of an answer to the question posed would require the Court to
legislate is based on a supposition that the present corpus juris is devoid of relevant
rules in this matter. The Court could not accede to this argument; it states the existing
law and does not legislate. This is so even if, in stating and applying the law, the
Court necessarily has to specify its scope and sometimes note its general trend.?**

This reasoning has also been stipulated in the Secretary General’s report submitted to
the UNSC on the draft statute of the ICTY where he said that the “principle nulllum crimen
sine lege requires that the international tribunal should apply rules of international humanitar-

212 meaning that the Tribunal

ian law which are beyond any doubt part of customary law
should not make law. Several delegates in the Security Council stressed this idea that the tri-
bunal could not make law. The then President of the Security Council stressed that as a sub-
sidiary organ of the UNSC the ICTY could not and would not be assumed to be empowered
to “set down norms of international law or to legislate with respect to those rights. It simply

applies existing international humanitarian law.”*"* The ICTY has plainly said that

Being international in nature and applying international law principaliter, the Tri-
bunal cannot but rely upon the well-established sources of international law and,

219 Baron Descamps as quoted in Alan Boyle & Christine Chinkin, THE MAKING OF INTERNATIONAL LAW,
Oxford University Press, Oxford, 2007, p. 267.

21| egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, p. 226, para. 18
(hereafter Nuclear Weapons case).

212 Report of the Secretary General Pursuant to paragraph 1 of Security Council Resolution 808, U.N. Doc.
S/25704 (May 3, 1993), para. 34.

213 As quoted in: Allison Marston Danner, When Courts Make Law: How the International Criminal Tribunals
Recast the Laws of War, 59 Vand. L. Rev. 1 (2006), p. 21
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within this framework, upon judicial decisions. What value should be given to such
decisions? The Trial Chamber holds the view that they should only be used as a
“subsidiary means for the determination of rules of law” [...] Hence, generally
speaking, and subject to the binding force of decisions of the Tribunal’s Appeals
Chamber upon the Trial Chambers, the International Tribunal cannot uphold the
doctrine of binding precedent (stare decisis) adhered to in common law countries.
Indeed, this doctrine among other things presupposes to a certain degree a hierar-
chical judicial system. Such a hierarchical system is lacking in the international
community. Clearly, judicial precedent is not a distinct source of law in international
criminal adjudication. The Tribunal is not bound by precedents established by other
international criminal courts such as the Nuremberg or Tokyo Tribunals, let alone by
cases brought before national courts adjudicating international crimes. Similarly, the
Tribunal cannot rely on a set of cases, let alone on a single precedent, as sufficient to
establish a principle of law: the authority of precedents (auctoritas rerum similiter
judicatarum) can only consist in evincing the possible existence of an international
rule. More specifically, precedents may constitute evidence of a customary rule in
that they are indicative of the existence of opinio iuris sive necessitatis and interna-
tional practice on a certain matter, or else they may be indicative of the emergence of
a general principle of international law. Alternatively, precedents may bear persua-
sive authority concerning the existence of a rule or principle, i.e. they may persuade
the Tribunal that the decision taken on a prior occasion propounded the correct inter-
pretation of existing law. Plainly, in this case prior judicial decisions may persuade
the court that they took the correct approach, but they do not compel this conclusion
by the sheer force of their precedential weight. Thus, it can be said that the Justinian
maxim whereby courts must adjudicate on the strength of the law, not of cases (non
exemplis, sed legibus iudicandum est) also applies to the Tribunal as to other interna-
tional criminal courts. (emphasis added).***

But let us not discard international judicial bodies as lawmakers just yet. There is a
significant difference between what the theory says and what is actually being done in prac-
tice by international courts and tribunals.?*® International courts can make law in both general
international law or in regime specific law, mostly dependant on the whether the tribunals

themselves are embedded in a specific regime setting or are of a general nature, like the ICJ

and the PCIJ.

2% prosecutor v. Zoran Kupreckic et al., Trial Chamber Judgment, IT-95-16-T, 14 January 2000, para. 540
(hereafter Kupreckic Trial Chamber judgment); but also see Prosecutor v. Zlatko Aleksovski, Appeals Chamber
Judgment, IT-95-14/1-A, March 24, 2000, para. 92-115 (hereafter Aleksovski Appeals Chamber jument).

21> Generally see: Robert Y. Jennings, The Judiciary, International and National, and the Development of
International Law, 45(1) I.C.L.Q. 1 (1996); and also see Alan Boyle & Christine Chinkin, THE MAKING OF
INTERNATIONAL LAw, Oxford University Press, Oxford, 2007, pp. 266-272.
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One of the biggest developers of general international law through the bench is natu-
rally the 1CJ.?*® One only has to think of the 1CJ’s Advisory opinions in the Reservations to
the Genocide Convention or the Certain Expenses or Reparations for Injuries cases to see
that point. In the Reservations to the Genocide Convention the 1CJ turned the existing treaty-
making process on its head. It changed the requirements of acceptable reservations to a treaty
and espoused the rule that acceptable reservations are the ones that are not against the object
and the purpose of the treaty.?!” Needless to say that this development was not discussed in
other forums nor was it part of state practice.”*® This was later accepted by the ILC and the
drafters of the VCLT as the default rule regarding reservations to treaties, regardless of the
fact of whether they are of a nature similar to the Genocide Convention.

Similarly with the Certain Expenses case where the 1CJ interpreted the General As-
sembly’s jurisdiction regulated by Charter to allow not only for a deployment of peacekeep-
ing missions under UN authority, but to also pay for those expenses trough the UN’s regular
budget taxed from all its members, including those that objected or were less than enthusias-

tic to the setting up of the mission.**

One more example from the 1CJ’s advisory role is the
Legality of the Wall case mentioned above where the 1CJ used the non-binding interpretation
of the Human Rights Committee to extend the jurisdictional scope of the ICCPR. #%°

The ICJ’s contentious jurisdiction is similarly full of examples where the ICJ has ex-

panded international law in a drastic way. In the Barcelona Traction case the 1CJ introduced

the distinction between two sets of obligations, one that exists inter se i.e. among the parties

218 For an early example of the 1CJ’s impact on law-making see: Edward Gordon, The World Court and the
Interpretation of Constitutive Treaties: Some Observations on the Development of an International
Constitutional Law, 59 AJ.1.L. 794, (1965)

27 Generally see: Malcolm N. Shaw, INTERNATIONAL LAW, 5th edn., Cambridge University Press,
Cambridge, 2003, pp. 824-828.

218 1bid, pp. 825-826.

219 jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, pp. 122-129.

220 | egal Consequences of the Wall case, para. 106-111.
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and a second one that is owed to the international community as a whole.? It justified its
reasoning pointing to the difference in type of obligations owed under the Genocide Conven-
tion, fundamental rights and non-discrimination to other international obligations like diplo-
matic protection.”? In the Nicaragua case the 1CJ, without much elaboration, declared that

Common Article 3 of the Geneva Conventions®® is a “minimum yardstick”?*

applicable to
both non-international (as was intended by the drafters of the conventions) and international
conflicts. It did so without taking its standard exploration into whether the Conventions or
that specific article was intended to be applied in such a manner, nor whether state practice
and opino juris has changed in order to bring about such a result.

Regime specific courts®®

also play a law-making role, mostly in their regime specific
environment but with external ripple effects as well. The most notable examples of this are
the ECJ and the ECtHR. The ECJ for instance has been called as being one of the key actors

in reshaping the European Communities and the European Union.??® Through the introduc-

22! Barcelona Traction, Light and Power Company, Limited, Prclimiilars Objections, Judgment. I.C.J. Reports
1964, p. 6 (hereafter Barcelona Traction case), para. 32-33 “In particular, an essential distinction should be
drawn between the obligations of a State towards the international community as a whole, and those arising vis-
a-vis another State in the field of diplomatic protection. By their very nature the former are the concern of all
States. In view of the importance of the rights involved, all States can be held to have a legal interest in their
protection; they are obligations erga omnes.”

222 “gych obligations derive, for example, in contemporary international law, from the outlawing of acts of
aggression, and of genocide, as also from the principles and rules concerning the basic rights of the human
person, including protection from slavery and racial discrimination. Some of the corresponding rights of
protection have entered into the body of general international law” Reservations to the Genocide Convention, p.
23); “others are conferred by international instruments of a universal or quasi-universal character.” Ibid, para.
34.

228 Geneva (1) Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field. Geneva, 12 August 1949; Geneva (I1) Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea. Geneva, 12 August 1949; Geneva (I11) Convention
relative to the Treatment of Prisoners of War, Geneva, 12 August 1949; Geneva (IV) Convention relative to the
Protection of Civilian Persons in Time of War. Geneva, 12 August 1949,

224 «Article 3 which is common to all four Geneva Conventions of 12 August 1949 defines certain rules to be
applied in the armed conflicts of a noninternational character. There is no doubt that, in the event of
international armed conflicts, these rules also constitute a minimum yardstick, in addition to the more elaborate
rules which are also to apply to international conflicts ; and they are rules which, in the Court's opinion, reflect
what the Court in 1949 called "elementary considerations of humanity" The Nicaragua case, para. 218.

225 Generally see: Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press,
Oxford, New York, 2005, pp. 465-485.

226 Generally see: J.H.H. Weiler, The Transformation of Europe, 100 Yale L.J. 2403 (1991).
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227 228

tion of the doctrines of direct effect,”?’ supremacy of EC law,*?® of implied powers?*® and of

230 it created a system of law that is far more radical than anyone expected in

human rights
1951.

The doctrine of human rights is specifically interesting in its conception since an ar-
gument could be made that the drafters of the founding treaties intended for EC law to be di-
rectly binding and to have supremacy. On the other hand the founders never anticipated a
problem with human rights. It resulted as a backlash by domestic courts to the idea of su-
premacy of EC law over domestic law especially to the possible conflict that might arise be-
tween EC law and the constitutional guarantees of human rights. The ECJ’s answer was the
adoption of the protection of fundamental human rights that are part of the constitutional tra-
dition of the member states and transferring it to the Community level. Now all Community
legislation could be challenged in front of the ECJ on the argument of human rights.?*

One of the more recent controversial cases involves the previously mentioned UNSC
Taleban/Al Qaeda sanctions Committee. The EC Council, in order to implement the afore-
mentioned UNSC resolutions, adopted several Regulations freezing the assets of both founda-
tions and individuals who later contested these same Regulations. The Court of First Instance
(CFI1) came back with a decision where it took upon itself the power to review UNSC Resolu-
tions and their compatibility with jus cogens norms of which fundamental rights are a part

of.22 But CFI, nevertheless, found that the restrictions imposed by the UNSC were appropri-

ate given the circumstances of fighting global terrorism under its Chapter V11 powers and did

221 |bid, pp. 2413-2414.

228 |bid, pp. 2414-2415.

229 |bid, pp. 2415-2417.

220 |bid, pp 2417-2419.

221 |bid, pp. 2417-2418.

232 Generally see: Kadi v. Council and Commission, Court of First Instance Judgment, 2005/C 281/32, T-315/01,
21 September 2005, especially para. 226-231, (hereafter Kadi v. Council I).
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not violate the fundamental human rights of the individuals affected by the sanctions mecha-
nisms.?

The ECJ on the other hand came with a different conclusion. It said that the founding
treaties of the EC/EU do not confer upon it the powers to review UNSC resolutions but only
EC legislation with fundamental rights. But it did not refute nor mention, deliberately or not,
the CFI’s conclusion of the binding nature of jus cogens and fundamental rights on the UNSC

and the UN in general, having in mind the Article 103%**

supremacy of UN law over other
international law obligations.?*

This example is here to show us that regardless of how self-reliant (some would say
self-contained) specific regimes can be, there is, nevertheless, a fundamental cross-
referencing between them. A ruling in one regime may affect a ruling in another that seem-
ingly has very little to do with that specific regime. Another prime example of this is the
WTQO’s Appellate Body decision in the Shrimp Turtle case where the Appellate Body ac-
cepted concepts of environmental law regime in its interpretation of the specific regimes trea-
ties and deeming turtles an exhaustible natural resource for the purposes of GATT**® law.?’

These examples show us that even though certain international courts are designed to

interpret a regime specific law it may have incidental consequences outside of that specific

2% |bid, para. 242-268.

234 Article 103 of the UN Charter

In the event of a conflict between the obligations of the Members of the United Nations under the present
Charter and their obligations under any other international agreement, their obligations under the present Charter
shall prevail.

2% For more see: Maria Tzanou, Case-note on Joined Cases C-402/05 P & C-415/05 P Yassin Abdullah Kadi &
Al Barakaat International Foundation v. Council of European Union & Commission of European Communities,
10 German L. J. 143, (2009); Malcolm N. Shaw, INTERNATIONAL LAW, 5th edn., Cambridge University
Press, Cambridge, 2003, pp. 1148-1151; Kamrul Hossain, The Concept of Jus Cogens and the Obligation Under
the UN Charter, 3 Santa Clara J. Int'l L. 72, (2005); Carin Kahgan, Jus Cogens and the Inherent Right of Self
Defense, 3 ILSA J Int'l & Comp L 767, (1997); Alexander Orakhelashvili, The Impact of Peremptory Norms on
the Itnerpretations and Application of United nations Security Council Resolutions, 16 European J. of Int’l L.
59, (2005).

2% General Agreement on Tariffs and Trade, Geneva, 30 October 1947, United Nations, Treaty Series, vol. 55,
p. 187.

37 Generally see: Jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press,
Oxford, New York, 2005, pp. 485-502.
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regime.?*® This is not surprising given that fact that all of these judicial bodies are interpreting
and implementing a certain type of international law as well as the general tenants of interna-
tional law. They cannot but apply rules that are used throughout the international law system.
Just think of the interlocutory decision in the Tadic case?*® of the ICTY. Although the court
was asked to resolve “only” a preliminary, procedural issue of whether it had the legal juris-
diction to try the accused Tadic, it nevertheless, had to first: assert that it had a jurisdiction to
answer that question by using the notion of kompetenz kompetenz (compétence de la compé-
tence) and then answer the question of whether the UNSC has overstepped its authority under
its Chapter V11 powers.?*° Even a seemingly simple question of the competence of an interna-
tional judicial body will undoubtedly raise questions of the fundamental tenants of interna-
tional law.

After giving specific examples where courts have acted as lawmakers it is time to re-
visit the question of precedential value of judicial decisions in international law. When | say
precedential value, | mean the value that a decision would have as a binding authority over a
specific legal issue. I chose to use the terminology set out by the book Interpreting Prece-

21 where they distinguish between a non-binding, authoritative precedent and binding

dents
precedent. For the most part, when | use the term precedent in this and following chapters, |
have in mind precedents of the binding nature and not a non-binding one. However, | use the

terms case-law and jurisprudence interchangeably through the thesis and especially in Chap-

ters Il and Il1.

2% Generally see: Report of the Study Group of the International Law Commission titled Fragmentation of In-
ternational Law: Difficulties arising from the Diversification and Expansion of International Law, International
Law Commission, Fifty-eight session, UN. Doc. No. A/CN.4/L.682, April 13, 2006.

2% prosecutor v Dusko Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Appeal
Chamber Decision, Case No. 1T-94-1, October 2, 1995 (hereafter Tadic Defence Motion decision).

20 jose E. Alvarez, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS, Oxford University Press, Oxford, New
York, 2005, pp. 500-502.

1 D, Neil MacCormick and Robert S. Summers eds., INTERPRETING PRECEDENTS: A COMPARATIVE STUDY,
Ashgate Publishing & Dortmouth Publishing, Aldershot, Broofield USA, 1997.
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As | said before, judicial decisions are only binding among the parties to the dispute
leading us to believe that there is no international precedent, although there are alternative
interpretations on Article 59 of the 1CJ statute. But even a casual look at a decision handed
down by the 1CJ, the ECJ, the ECtHR or the IACtHR we can see that judges operate in quite
a different manner. We can see that the decisions are full of references to previous cases that
have been decided by either that specific tribunal or other judicial bodies, both international
and domestic. They are usually structured in two parts, one containing the explanation of the
general principles or interpretation of the either general international law or the specific in-
strument that is before the court and the second applying those same general principles to the
case at hand. It is these general principles that are later cited by the same court in later deci-
sions or by other courts.?*? If a court does not agree with a previous decision it usually strives
to distinguish the previous cases.?*?

The more cases a court has the bigger the chances that it will create a sizable reference
point for itself and the more opportunities it will have for expanding the law through interpre-
tation. The way a tribunal is structured has a significant influence on the number of cases that
it will have. An interstate tribunal (one that is limited to only hearing state to state complaints
e.g. the ICJ) is likely to have fewer cases before it than a supranational one.?** For the pur-

pose of this thesis | will use the definition of a supranational tribunal or supranational law

242 Eor more on the issue of obiter dicta and racio decidendi in international judgments see: Robert Y. Jennings,
The Judiciary, International and National, and the Development of International Law, 45(1) 1.C.L.Q. 1 (1996),
pp. 10-11.

%3 For a thorough presentation on how the ICJ uses its own previous case law see Mohamed Shahabuddeen,
PRECEDENT IN THE WORLD COURT: HERCH LAUTERPACHT MEMORIAL LECTURES, Cambridge University Press,
Cambridge, 1996, pp. 97-164.

244 For a discussion on the benefits and drawbacks of interstate and transnational or supranational tribunals see:
Laurence R. Helfer; Anne-Marie Slaughter, Why States Crate International Tribunals: A Response to Professors
Posner and Yoo, 93 Cal. L. Rev. 899 (2005); Robert O. Keohane, Andrew Moravisik, Anne-Marie Slaughter,
Legalized Dispute Resolution: Interstate and Transnational, 54 Int’l Organization 457 (2000); Laurence R.
Helfer and Anne-Marie Slaughter, Toward a Theory of Effective Supranational Adjudication, 107 Yale L. J.
273, (1997).
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given by Laurence R. Helfer; Anne-Marie Slaughter in their seminal article Toward a Theory
of Effective Supranational Adjudication?”® where they defined supranational adjudication:

[...] in its purest form, as adjudication by a tribunal that was established by a
group of states or the entire international community and that exercises jurisdiction
over cases directly involving private parties - whether between a private party and a
foreign government, a private party and her own government, private parties them-
selves, or, in the criminal context, a private party and a prosecutor's office.?*°

The international tribunals that would fall under this definition are the European

Court of Justice (ECJ), ECtHR, the IACtHR, the African Court on Human and Peoples’
Rights (AfCHPR), the International Criminal Tribunal for the former Yugoslavia (ICTY), the
International Criminal Tribunal for Rwanda (ICTR), the International Criminal Court (ICC),
just to name a few. The reason why these tribunals are called supranational is because they
are able “to penetrate the surface of the state”®*’ unlike the more traditional international ad-
judication where the State is seen as a unitary actor speaking with one voice and where the
parties to the adjudication process are only States or international organizations. As a result

[...] the direct link between supranational tribunals and private parties creates op-
portunities for those tribunals to establish direct or indirect relationships with the dif-
ferent branches of domestic governments. Through these relationships, a suprana-
tional tribunal can harness the power of domestic government to enforce its rulings in
the same way that the judgments and orders of a domestic court are enforced.?*®

Because supranational tribunals allow for the direct access of individuals before them

it is only logical to expect that there would be more applications than at an interstate tribunal.
For instance there are only 44 member states in the Council of Europe which should be the
potential number of applicants if the ECtHR was an interstate tribunal only. As a suprana-

tional tribunal it has more than 700 million potential applicants and that is not including

NGOs, companies, trade unions and other organizations who can directly apply to it. It is no

% |aurence R. Helfer and Anne-Marie Slaughter, Toward a Theory of Effective Supranational Adjudication,
107 Yale L. J. 273, (1997).

248 |_aurence R. Helfer & Anne-Marie Slaughter, Toward a Theory of Effective Supranational Adjudication, 107
Yale L.J. 273 (1998), p 289.

247 1bid, p. 289.

248 1bid, p. 290.
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surprise that the case load of the ECtHR has grown exponentially once more member states
allowed for individual applications. This gave, in the course of its development, an astonish-
ing breadth of a potential cases on which the ECtHR built and is still building its case law.?*®

Allowing for individual complaints has inadvertent consequence on the way that in-
ternational tribunals operate. In their article Robert O. Keohane, Andrew Moravisik, Anne-
Marie Slaughter, Legalized Dispute Resolution: Interstate and Transnational,**° examine one
aspect of the process of legalization of international relations, delegation. They envisage the
concept of legalization as variability along three distinct lines, obligation, precision and dele-
gation.®®! Delegation, on the other hand, can also be broken down in further three criteria:
independence, access and embeddedness all of which have a specific impact on the effective-
ness and compliance rate of a specific tribunal.”>* The greater the independence, access and
embeddedness the more effective a tribunal is.

The criterion of embeddedness is an interesting one. It shows the connections that the
tribunal has with its domestic counterparts. Take the ECJ for example, it is arguable the most
embedded tribunal that is currently in existence. Its decisions, especially handed down
through the preliminary ruling procedure, are directly enforceable by domestic tribunals
without the need to go through the cumbersome mechanisms of the national government. Its
preliminary ruling procedure is designed in such a way so that a dialogue between national
courts and the ECJ is started and the ultimate judgment that the ECJ gives in terms of answer-

ing the question of implementation of EC/EU law posed by the national court, takes the form

9 Generally see: Robert O. Keohane, Andrew Moravisik, Anne-Marie Slaughter, Legalized Dispute Resolution:
Interstate and Transnational, 54 Int’l Organization 457 (2000); Laurence R. Helfer and Anne-Marie Slaughter,
Toward a Theory of Effective Supranational Adjudication, 107 Yale L. J. 273, (1997).

20 Robert O. Keohane, Andrew Moravisik, Anne-Marie Slaughter, Legalized Dispute Resolution: Interstate and
Transnational, 54 Int’l Organization 457 (2000).

#! Robert O. Keohane, Andrew Moravisik, Anne-Marie Slaughter & Duncan Snidal, The Concept of
Legalization, 54 Int’l Organization 401, (1999), pp. 401-404.

%2 Robert O. Keohane, Andrew Moravisik, Anne-Marie Slaughter, Legalized Dispute Resolution: Interstate and
Transnational, 54 Int’l Organization 457 (2000).

73



CEU eTD Collection

of decision by the national court.”>® Consequently, if governments want to defy a decision of
the ECJ on a matter of EC/EU law, they would also have to defy the decision of the national
court as well, which is not easy in a democratic, liberal domestic setting.?>*

This is something markedly different than what is happening at interstate tribunals.
Recently the I1CJ issued its interpretation®® of the Avena®® judgment in which it ruled that
the United States of America (US) is under the obligation to review and reconsider the cases
of Mexican nationals that have been convicted and are expected to undergo the death penalty
for not guaranteeing them their Vienna Convention on Consular Relations rights.?” In the
request for interpretation Mexico asked for the court to rule that its decision had a direct ef-
fect in the United States and, therefore, US courts were obliged to implement the decision.?®
The ICJ rejected Mexico’s request by saying that

[t]he Avena Judgment nowhere lays down or implies that the courts in the United

States are required to give direct effect to paragraph 153(9). The obligation laid down
in that paragraph is indeed an obligation of result which clearly must be performed
unconditionally; non-performance of it constitutes internationally wrongful conduct.
However, the Judgment leaves it to the United States to choose the means of imple-
mentation, not excluding the introduction within a reasonable time of appropriate leg-
islation, if deemed necessary under domestic constitutional law. Nor moreover does

the Avena Judgment prevent direct enforceability of the obligation in question, if such
an effect is permitted by domestic law. (emphasis added)?*°

23 See: J.H.H. Weiler, The Transformation of Europe, 100 Yale L.J. 2403 (1991); but also see: Robert O.
Keohane, Andrew Moravisik, Anne-Marie Slaughter, Legalized Dispute Resolution: Interstate and
Transnational, 54 Int’l Organization 457 (2000); Laurence R. Helfer & Anne-Marie Slaughter, Toward a
Theory of Effective Supranational Adjudication, 107 Yale L.J. 273 (1998); Laurence R. Helfer; Anne-Marie
Slaughter, Why States Crate International Tribunals: A Response to Professors Posner and Yoo, 93 Cal. L. Rev.
899 (2005).

2% Robert O. Keohane, Andrew Moravisik, Anne-Marie Slaughter, Legalized Dispute Resolution: Interstate and
Transnational, 54 Int’l Organization 457 (2000).

% Request for interpretation of the judgment of 31 March 2004 in the Case Concerning Avena and Other
Mexican Nationals (Mexico v. United States of America ), General List No, 139, (Hereafter Avena Interpretation
case).

26 Avena and Other Mexican Nationals (Mexico v. United States of America), Judgment, I.C.J. Reports 2004, p.
12 (hereafter the Avena case).

27 Generally see the Avena case, para. 153(9).

28 Avena Interpretation case, para. 43.

29 |bid, para. 44.
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This request was preceded by litigation in US courts that started after the Avena
judgment was handed down which resulted in a case by the US Supreme Court in which it
explicitly refused to give effect of the Avena judgment.?®°

From what | have said above about international tribunals as lawmakers we can now
draw some conclusions as to how law-making may be done by these same tribunals. The fact
of the matter is that whenever an international tribunal receives a request to settle a dispute it
is asked to interpret and apply law to a specific problem. And as any law, international law, in
order to be applicable to a wide variety of cases, needs to have a certain level of abstraction
and imprecision and sometimes it just simply has gaps. When talking about gaps created in a
treaty making process, these gaps can either be left unintentionally or on purpose by the
treaty drafters because of a lack of consensus leaving the imprecisions and gaps to be filled in
by the tribunals themselves. The tribunals themselves in the case of intentionally left gaps are
seen to have the mandate to fill in these gaps through the dispute resolution mechanism.?*

Through the natural interpretation and gap-filling process, courts may make law
where no law existed or may expand the existing law to areas which previously it was not
applicable. Just think of the Soering judgement®®? of the ECtHR ruling that the death-row
phenomenon that was associated with the death penalty was inhumane and degrading treat-
ment and the effects that it had on other states, both inside and outside of its natural jurisdic-
tion.?®® This argument was considered by other constitutional/supreme courts and some, like
the Indian and Canadian Supreme courts declined to follow the path of the ECtHR and de-

clare the death penalty, as the issue was recast, unconstitutional.** The British Privy Council

260 Medellin v. Texas, 552 U.S. 491 (2008).

261 gee: Laurence R. Helfer; Anne-Marie Slaughter, Why States Crate International Tribunals: A Response to
Professors Posner and Yoo, 93 Cal. L. Rev. 899 (2005), pp. 936-940.

%62 gpering v The United Kingdom, Plenary Session Judgment, (Application no. 14038/88), July 07, 1989.

%3 For more on the impact of the Soering judgment see: CL'Heureux-Dube, The International Judicial
Dialogue: When Domestic Constitutional Courts Join the Conversation, 114 Harv. L. Rev. 2049 (2001), pp.
2052-20509.

264 1bid., pp. 2053-2059.
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sitting in a case from Jamaica and the South African Constitutional Court, on the other hand,
found this argument persuasive and found the death penalty unconstitutional under the pa-
rameters of inhumane and degrading treatment.?®°

The ECtHR, even though had specific provisions allowing for the death penalty,
found a way to hinder the execution of a death sentence by reframing the issue in Article 3
terms. It started by focusing on the issue of the death-row phenomenon as an inhumane
treatment in the Soering judgment®® but then later took the death penalty discussion a bit fur-
ther than the death-row phenomenon. What started with the invalidation of the death-row
phenomenon for extradition purposes, later developed into the abolition of the death penalty
in times of peace even before the full ratification of Protocol 6.

As it now stands, all State Parties to the European Convention on Human Rights®’,
save for Russia, have ratified Protocol 6, which abolishes the death penalty in times of
peace,”®® and four State Parties have not ratified Protocol 13, which abolishes the death pen-
alty in all instances.?®® However, in the Ocalan First Section judgment, the ECtHR went to a
hair’s width to almost invalidating the death penalty in times of peace through the method of

270

interpreting the convention as a living instrument,””™ and looking at the practice of the vast

majority of States Parties in abolishing the death penalty.?”* However, the ECtHR did not go

265 |pid.

266 5pering judgment, para. 111.

267 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, European Treaty
Searies No. 5.

268 Robin C. A. White & Clare Ovey, THE EUROPEAN CONVENTION ON HUMAN RIGHTS, 5" edn., OUP, Oxford,
2010, p. 144.

289 |pid.

21 Bcalan v. Turkey, Judgment, First Section, (Application No. 46221/99), March 12, 2003, para. 193 (latter
fully endorsed by the Grand Chamber) (here after the Ocalan First Section judgment); but also see Selmouni v
France, Grand Chamber Judgment, (Application No. 25803/94), July 28, 1999, para. 101 “having regard to the
fact that the Convention is a “living instrument which must be interpreted in the light of present-day condi-
tions”, the Court considers that certain acts which were classified in the past as “inhuman and degrading treat-
ment” as opposed to “torture” could be classified differently in future. It takes the view that the increasingly
high standard being required in the area of the protection of human rights and fundamental liberties correspond-
ingly and inevitably requires greater firmness in assessing breaches of the fundamental values of democratic
societies” (citations removed).

2™ Gcalan First Section judgment, para. 195-198.
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on to conclusively say that the death penalty in times of peace, due to the practice of states,
was now written out of Article 2 of the Convention. What it said was that

it cannot now be excluded, in the light of the developments that have taken place

in this area, that the States have agreed through their practice to modify the second
sentence in Article 2 8 1 in so far as it permits capital punishment in peacetime.
Against this background it can also be argued that the implementation of the death
penalty can be regarded as inhuman and degrading treatment contrary to Article 3.
However it is not necessary for the Court to reach any firm conclusion on this point
since for the following reasons it would run counter to the Convention, even if Arti-
cle 2 were to be construed as still permitting the death penalty, to implement a death
sentence following an unfair trial.?"?
The ECtHR, chose the less controversial option of invalidating Ocalan’s death sentence on
account of its imposition following an unfair trial. It did so not under Article 2 grounds, but
under Article 3, as amounting to an inhumane treatment.?

In the issue of the death penalty, it was not the fact of gaps or silences in the law that
allowed for the ECtHR to take the step of modifying the Convention to such an extend as to
read out a part of an express wording. To be fair, there was a big abolitionist move within the
State Parties themselves, with an almost universal ratification of Protocol 6 by the time of the
Ocalan First Section judgment.?”* However, it is equally plausible that the ECtHR could have
said that the State Parties chose a mechanism of treaty amendment through a protocol in or-
der to allow the State Parties to opt in or out of whether they would abolish or not the death

penalty in times of peace or war. In this case the ECtHR specifically decided to modify the

law in a certain direction.

272 |bid., para. 198.

2% «In the Court's view, to impose a death sentence on a person after an unfair trial is to subject that person
wrongfully to the fear that he will be executed. The fear and uncertainty as to the future generated by a sentence
of death, in circumstances where there exists a real possibility that the sentence will be enforced, must give rise
to a significant degree of human anguish. Such anguish cannot be dissociated from the unfairness of the pro-
ceedings underlying the sentence which, given that human life is at stake, becomes unlawful under the Conven-
tion. Having regard to the rejection by the Contracting Parties of capital punishment, which is no longer seen as
having any legitimate place in a democratic society, the imposition of a capital sentence in such circumstances
must be considered, in itself, to amount to a form of inhuman treatment.” Ibid., para. 207.

2% The states that had not ratified yet Protocol 6 by the time of the Ocalan First Section judgment were Russia,
Turkey and Armenia, Ocalan First Section judgment para. 195.
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Furthermore, we are witnessing the emergence and development of a judicial dialogue
that is going on between national judges and international courts and between national judges
of different jurisdiction. Some see it as a development of transjudicial networks that are part
of the new world order.?”> Regardless of whether one sees the idea of a networked world or-

2"8 it is hard to deny that judicial networks

der as a viable next step in creating a world order,
exist and a judicial dialogue is taking place.?”” It is through this judicial dialogue that norms
created by courts get disseminated and ultimately get accepted in domestic or international
law.

One recent theory that explains this process is the concept of the transnational judicial
process®’® advanced by the dean of Yale Law School, Harold Hongju Koh. The transnational
legal process is carried out through three distinct stages: interaction, interpretation and inter-
nalization.’”® States as well as other transnational actors like NGOs, International Organiza-
tions etc. interact with each other on the international stage and through that they “generate
and interpret international norms and then seek to internalize those norms domestically.”?%
The internalization occurs through interpretation and implementation of international law by
domestic bureaucracies, through transnational litigation started by domestic or international

actors (think of the Alien Torts Claims Act litigation in the US as an example, or even better

yet the litigation through the ECtHR) and so on. When these norms become internalized,

"> Anne-Marie Slaughter, A NEw WORLD ORDER, Princeton University Press, Princeton and Oxford, 2004,
Chapter 2 discussing the rise of judicial networks and their impact around the world.

278 For a critique on Slaughter’s take on a networked world order see: Jose Alvarez, Do Liberal States Behave
Better? A Critique of Slaughter's Liberal Theory, 12 European J. Int’l Law 183, (2001); Jose Alvarez,
Governing the World, International Organizations as Lawmakers, 31 Suffolk Transnat'l L. Rev. 591 (2008).

2" Daniel Terris, Cesare P.R. Romano & Leigh Swigart, THE INTERNATIONAL JUDGE: AN INTRODUCTION TO
THE MEN AND WOMEN WHO DECIDE THE WORLD’S CASES, OUP, Oxford, 2007, pp. 89-91 regarding the almost
regular meetings of judges from various different courts.

28 Harold Hongju Koh, Transnational Legal Process, 75 Nebraska L. R. 181, (1996); Harold Hongju Koh, Why
Do Nations Obey International Law?, 106 Yale L.J. 2599, (1997); Harold Hongju Koh, How Is International
Human Rights Law Enforced?, 74 Ind. L.J. 1397, (1999); Harold Hongju Koh, Transnational Legal Process
After September 11", 22 Berkeley J. Int'l L. 337, (2004).

2% Harold Hongju Koh, Why Do Nations Obey International Law?, 106 Yale L.J. 2599, (1997), p. 2649.

%80 |bid, p. 2651.
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through these domestic actors, they become part of the state’s domestic law with all the do-
mestic law implementing/enforcement mechanisms that go with it.?%

The problem with the concept of the transnational legal process is that it only looks at
one aspect, albeit a very important one, of international law and that is: why nations obey in-

ternational law. It presupposes that there is international law to implement “somewhere out

there” and gives no insight into how international law is created.

1.4. WHERE DO INTERNATIONAL CRIMINAL TRIBUNALS FIT IN THIS CHANGED INTERNATIONAL

SETTING?

| started this Chapter with a small example of two friends playing a game of chess as
an analogy of how the traditional model of international law-making works. In that example
the autonomous and equal individuals decided to play a game of chess and got into an argu-
ment on whether the “white” player made an illegal move. It is not difficult to see how much
this idea of autonomous and equal individuals is very much the idea on which the interna-
tional system of law is based on. One just has to substitute the idea of autonomous and equal
individuals with sovereign and equal states.”® This idea of inclusive, pluralistic, international
society regardless of the internal order of a state won out at the negotiations at Dumbarton
Oaks where the UN Charter was drafted.?®® It was later confirmed by the 1CJ’s Advisory
Opinion on the Conditions of Admission of a State to Membership in the United Nations?®*

case where the ICJ stated that the conditions laid out in Article 4 of the Charter were an ex-

281 |pid.

82 Gerry Simpson, Two Liberalisms, 12 European J. Int’l L. 537, (2001), describing the two ideas of liberal
international theory, one been a liberal anti-pluralism centered on the exclusion of states that do not have a
liberal or “civilized” domestic order and the second one of liberal pluralism transposing the idea of autonomy
and equality to the international sphere where states have been for the individual as the main actor. In the liberal
anti-pluralism system which dominated pre WWII, European states were seen as the only ones that could be
members of the international system and subjects of international law, while other nations, like Japan, China, the
Ottoman Empire and so on were excluded as being un civilized and unequal treaties could be forced upon them.

283 |bid, pp. 550-555.

28 Admission of a State to the United Nations (Charter, Art. 4), Advisory Opinion: 1.C.J. Reports 1948, p. 57
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haustive list to the conditions of membership and that no member can attach further condi-
tions to membership especially in term of the domestic order of the applicants.?®®

The consequence of this idea of the international system as consisted of sovereign and
equal states is, as | have said, the centrality of states and state consent. There is limited room
for international organizations and no room for individuals. The central idea at the negotia-
tions at Dumbarton Oaks was to create a system that was capable of achieving peace and se-
curity for states. Article 2(7) of the UN Charter represents the pinnacle of this idea of states
being seen as unitary actors interacting on the international stage where other actors cannot
pierce its surface to its internal sphere. The ICJ ruling on the interpretation of the Avena
judgment is the latest example of such an idea of international law.

On the other hand, what a large part of this Chapter has strived to show was that states
are no longer the only actors in the international sphere and that state consent is no longer the
silver bullet of international law overruling all other considerations. Just remember the con-
cept of jus cogens as a way to overrule the objections of states to the emergence of a new rule

of international law. 2%

What we can see today is that there is a plurality of actors that are on
the international stage that make law, while technically still only states and international or-
ganizations are subjects of international law with the full entitlement of law-making.

The broadening scope of actor has also changed the focus of international law. While
the centrality of states and state consent was once the principle that underpinned all interna-
tional law it is no longer so. The field of international human rights, humanitarian law and

international criminal law has eroded the idea of hard sovereignty and has stripped away the

many layers of protection of states offered by Article 2(7) of the Charter. The process of bot-

285 H

Ibid, p. 65.
28 prosper Weil, Towards Relative Normativity in International Law, 77 A.J.l.L. 413 (1983); Dinah Shelton,
Normative Hierarchy in International Law, 100 A.J.l.L. 291, (2006).
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tom-up law-making has shifted the power of legislation, however slightly, from states and
international organizations to individuals, NGOs and multinationals.?’

Some suggestions from international relations scholars on the remodelling of the in-
ternational system have already been voiced.?®® A new liberal theory of international relations
puts the focus on the changing nature of state preferences (opposite to immutable, constant
ones advocated by Realists and Insitutionalists) dependant on the domestic organization of
states where domestic politics shapes the goals and preferences that states pursue internation-
ally. In this theory, states are seen only as representatives of these domestic preferences once

289 Anne-Marie

and sometimes twice removed from the domestic preference setting arena.
Slaughter’s networked world order consistent of transgovernmental i.e. executive, judicial,
and parliamentary networks is another variant of liberal international thought.?® These net-
works share information, harmonize and create law, or improve enforcement of already exist-
ing law. They can be horizontal (the G-8 for instance) or vertical (the ECJ and national courts
of the EU member states) with different advantages and drawbacks.?**

What these new theories have in common is that they take the view, the idea, of a uni-

tary state actor and literally take it apart. They advocate that the interaction of various state,

sub-state and non-state actors on both the domestic and international sphere is what the ex-

287 Anne-Marie Slaughter, A Liberal Theory of International Law, 94 Am. Soc'y Int'l L. Proc. 240, (2000).

288 Anne-Marie Slaughter, Sovereignty and Power in a Networked World Order, 40 Stan. J. Int'l L. 283 (2004);
Anne-Marie Slaughter, Global Government Networks, Global Information Agencies and Disaggregated
Democracy, 24 Mich. J. Int'l L. 1041 (2003); Anne-Marie Slaughter, A NEw WORLD ORDER, Princeton
University Press, Princeton and Oxford, 2004; Anne-Marie Slaughter, A Liberal Theory of International Law,
94 Am. Soc'y Int'l L. Proc. 240, (2000); Andrew Moravcsik, Taking Preferences Seriously: A Liberal Theory of
International Politics, 54 International Organization 513, (1997); Jeffrey W. Legro and Andrew Moravcsik, Is
Anybody Still a Realist?, 24 International Security 5, (1999);

289 Andrew Moravesik, Taking Preferences Seriously: A Liberal Theory of International Politics, 54
International Organization 513, (1997) pp. 516-521 giving the basic assumptions of a new liberal international
theory; for a critic, one which | fully agree with see Christian Reus-Smith, The Strange Death of Liberal
International Theory, 12 Eur. J. Int’l L. 573 (2001).

20 Anne-Marie Slaughter, Sovereignty and Power in a Networked World Order, 40 Stan. J. Int'l L. 283 (2004);
Anne-Marie Slaughter, Global Government Networks, Global Information Agencies and Disaggregated
Democracy, 24 Mich. J. Int'l L. 1041 (2003); Anne-Marie Slaughter, A NEw WORLD ORDER, Princeton
University Press, Princeton and Oxford, 2004.

2! Generally see: Anne-Marie Slaughter, A NEw WORLD ORDER, Princeton University Press, Princeton and
Oxford, 2004.
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planations of the different phenomena in the international system should focus on. Regardless
of whether one agrees that we live in a Hot, Flat and Crowded®®* world or whether it is a
world where rational choice dominates international relations,?*® courts do have a role to play
and an increasing one at that.

However, at this point in the thesis, |1 would like to reserve my judgment as to the
question of whether international tribunals, and international criminal tribunals in specially,
are lawmakers. The answer to this question, as | have said in my introductio