
C
E

U
eT

D
C

ol
le

ct
io

n

INVESTMENT POLICY IN THE NATIONAL LEGISLATION OF SINGAPORE AND
UKRAINE

by Mykhailo Lukashenko

LL.M. SHORT THESIS
COURSE: Legal Aspects of Doing Business in Asia
PROFESSOR: Stefan Messmann, S.J.D.
Central European University
1051 Budapest, Nador utca 9.
Hungary

© Central European University March 28, 2011



C
E

U
eT

D
C

ol
le

ct
io

n

i

Abstract

The thesis addresses the question of the impact of the national legislation on the flow of foreign

direct investments through a comparative analysis of the legislation of Ukraine and Singapore.

The thesis argues that the national legislation of Singapore has a significant positive effect on the

flow of foreign direct investments into the country. It therefore makes suggestions about the

possible application of the positive experience of Singapore in using the legal mechanisms in

attracting foreign direct investments into Ukraine.
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ntr duct n

Th  pursu t f f gn nv stm nts n th  m rn w rld s b ng ncr as ngly mp rtant. t

cr at s c mp  atm sph  am ng th  stat s that ar  l ng f r nv stm nts and f rc s th m

 am nd th r nat nal laws n rd r t  mak  th r c untr s m  attract  f r f gn nv st rs.

r, f gn nv stm nts d  n t always l ad t  susta nabl  d pm nt f a h st c untry.

Th  balanc f nt st b tw n attract ng f gn nv stm nts and pr ct n f th  nat nal

nt sts may cr at  a s us pr bl m f r th  stat  and ts p cy t wards f gn nv stm nts.

Acc rd ng t  th  class cal v w, d nd ncy s th  ma n utc f f gn nv stm nts.

Acc rd ng t  “d nd ncy th ry” thr ugh f gn nv stm nts d d c untr s just xpl t

th  lab ur f rc  and r urc s f h st c untr s.1 Th th r p ss bl  var ant f f gn

nv stm nts tr atm nt s bas d n th  pr sumpt n that f gn nv stm nts may hav  a p

ff ct  n  th  c untry  thr ugh  br ng ng  a  packag f  cap tal,  f gn  xchang ,  t chn gy,

manag al xp rt , sk lls and th r nputs.2 S  stat s, h r, f ll w a d ff nt appr ach,

th  s  call d “m ddl  path”.3 Acc rd ng t  th s m l, d pm nt and m rn sat n f th

my f th  stat s p ss bl  w th cap tal that nly mult nat nal c rp rat ns ar  abl  t

pr . Th , th  r f th  stat s t ntr duc  such l slat n that w uld b n

ugh t nv  f gn cap tal nt  th  c untry but at th  sam  t  t  k p c ntr l r f gn

nv stm nt4. D nd ng n th  way f d pm nt ch n by th  stat , th  appr pr at  p cy s

mpl nt d nt  th  nat nal laws that nflu nc  th nfl w f f gn nv stm nts and th r

structur .

1 LINDA LIM & ENG FONG PANG, FOREIGN DIRECT INVESTMENT AND INDUSTRIALISATION IN MALAYSIA, SINGAPORE,
TAIWAN AND THAILAND 85 (1991).
2 Id.
3 M. SORNARAJAH,THE INTERNATIONAL LAW ON FOREIGN INVESTMENT 55-59 (3d ed. 2010).
4 Id.
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Th s  pap r  w ll  c mpar  tw  stat s  n  rd r  t xam  h w nat nal  l slat n  aff cts

th  fl w f f gn nv stm nts and what p ss bl  transplantat ns f succ ssful nat nal laws

nt  d ff nt l gal syst ms ar . Th  f rst c untry analys d n th s pap r s Ukra , wh ch s a

trans n my that s nt st d n f gn nv stm nts f r th  c untry’s d pm nt but

s n t tak  appr pr at  m asur s t n ts my t  f gn rs. Th  s nd c untry

ntr duc d n th  th s s S ngap  as an xampl f f th  m st n s that

rm d ts d pm nt n th  p cy f nn ss t wards f gn nv st rs. S ngap  bas d ts

succ ssful d pm nt n attract ng f gn nv stm nts and has ft n b n pr nt d as a

l f r th r d ng c untr s.5

Th  analys s f th  nat nal l slat n f th  stat s w ll b  l d t  f gn d ct

nv stm nt (FD ) n th  m an ng us d n th  Balanc f Paym nt Manual (s xth n) ssu d

by  th nt rnat nal  M tary  Fund,  wh ch  mpl s  th st nc f  a  s gn cant  d gr f

nflu nc  by th nv st r n th  manag nt f th nt rpr .6 Such a l t n th  sc f th

arch can b xpla d by th  sp c natur f p rtf nv stm nts that d  n t usually

nclud  th  sam  b ts t  th  h st stat  as f gn d ct nv stm nts and th  d  n t f rc

th  h st stat  t  tak  c ns rabl  m asur s t  attract th m nt  th my f th  c untry.

Num us r arch s f th  nat nal l gal syst ms f S ngap  and Ukra  w th r gard

 th r attract ss t  f gn nv st rs hav  b n c nduct d. Th  maj r r arch rs f

ngap an l gal syst ms c ng ts nflu nc n f gn nv st rs ar  L nda L m, ng F ng

Pang wh  analys d th nflu nc f f gn d ct nv stm nts n th ndustr al sat n f

ngap , T ck-W ng S n, wh  addr ss d th ssu f nflu nc f stat  p cy n th

5 Christoph Antons, Japan as a model? Comparing Law and Development in Japan, Singapore, and Indonesia, in
LAW AND DEVELOPMENT IN EAST AND SOUTHEAST ASIA 216, 216 (Christoph Antons ed., 2003).
6 INTERNATIONAL MONETARY FUND, BALANCE OF PAYMENTS AND INTERNATIONAL INVESTMENT POSITION MANUAL
100-101 (6th ed. 2009) available at https://www.imf.org/external/pubs/ft/bop/2007/pdf/BPM6.pdf.
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pm nt f S ngap  and Chr st ph r J. Murphy, wh  d cat d h s r arch t  th  analys s

f th  c mm rc al laws f S ngap . Th  Ukra an l gal nv nm nt and ts nflu nc n

gn d ct nv stm nts has b n analys d by Maryna T pk  and Dan l . F rchuk. Th

rk f ks y K v s d cat d t  th  c mparat  study f f gn d ct nv stm nts n

rmany and Ukra . H r, pr us r arch has n t addr ss d th  qu st n f p ss bl

mpl ntat n f th  l gal s lut ns mpl d by S ngap  t  attract f gn nv st rs nt  th

gal syst m f Ukra .

nc  th mpl ntat n f S ngap ’s nv stm nt p cy nt  th  nat nal Ukra an

gal syst m s d ff nt, th  a m f th s pap r s t  c mpar  th  nat nal l slat n f S ngap

and Ukra  w th a f cus n th  sph s mp rtant f r attract ng f f gn d ct nv stm nts. As

a r sult f th  c mpar n th  th s w ll pr  an valuat n f th  nat nal r gulat ns that

nflu nc  th nfl w f f gn d ct nv stm nts and mak  sugg st ns f r p ss bl

mpr nt f nat nal laws n Ukra  bas d n th xp nc f S ngap .

Th  f rst  chapt r  f  th  pap r  w ll  addr ss  th  h st c  and  c  backgr und f  th

analys d stat s t  pr  th  r ad r w th th  g ral rv w f th  pr nd ns that l d t

 part cular ch f p cy t wards f gn nv stm nts. Th  s nd chapt r w ll f cus n

th  maj r sph s f Ukra an l slat n that nflu nc  th  attract ss f th  stat  as a h st

r f gn d ct nv stm nts and w ll p nt ut th  maj r pr bl ms n that ar a. Th  f nal

chapt r w ll b  d cat d t  th  analys s f th  maj r pr ns f nat nal laws that mad

attract ng f gn nv st rs succ ssful n S ngap  and w ll mak  pr sals f r th r

mpl ntat n n Ukra an l slat n.
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Chapt r 1 – ns f nv stm nt P cy D ff nc s

1.1 H st cal C ns rat ns

n  rd r  t  und rstand  th  d ff nt  appr ach s  f  S ngap  and  Ukra  t  f gn  d ct

nv stm nts and t nsur  that th  m th ds us d n S ngap  f r attract ng f gn nv st rs can

 appl d n Ukra , t s n ssary t  l k cl ly at th  h st ry f b th stat s. Th s s ct n w ll

cus n th  h st cal backgr unds f S ngap  and Ukra  and th nflu nc f th  d ff nc s

n th  d pm nt f analys d c untr s n th nfl w f f gn d ct nv stm nts nt  th m.

ngap  was grant d th nd nd nc  fr m Br sh c al auth s n 1958 wh n

th  Stat f S ngap  Act was pass d.7 Th  f rst att mpts f a n w stat  t ndustr al ts

my w nt d n mp rt subst tut n strat gy.8 t m ant that c d pm nt

uld hav  b n ach d thr ugh l cal pr duct n f r c untry’s wn n ds. H r, as s n as

th  att mpt t stabl sh a s gn cant d st c mark t and t  g t acc ss t  raw mat als thr ugh

ng th  F rat n f Malays a had fa d9,  S ngap  was  f rc d  t  sw tch  ts  strat gy  t

xp rt nt d pr duct n.

r th  purp s f th  d pm nt f xp rt- nt d manufactur ng th  supp rt f r

gn nv st rs wh  c uld br ng n w t chn s was stabl sh d. Chang f th  p cy

pr nt d  th  f rst  st ps  f  S ngap n  th  path  t  th ng  ts  my  t  f gn

nv st rs. Th  g rnm nt f cus d n nv stm nt pr n f lab ur- nt ns ndustr s that

7 Walter Woon, Singapore, in ASIAN LEGAL SYSTEMS: LAW, SOCIETY AND PLURALISM IN EAST ASIA 314, 318 (Poh-
Ling Tan ed. 1997).
8 Teck-Wong Soon & William A. Stoever, Foreign Investment and Economic Development in Singapore: A Policy-
Oriented Approach, 30 THE JOURNAL OF DEVELOPING AREAS 317, 320 (1996).
9 Woon, supra note 7 at 317 (stating that in 1965 Singapore became an independent republic).
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nt d n xp rt.10 n 1967 th c xpans n nc nt s Act pr d tax

nc nt s f r nv stm nt, am ng wh ch w  tax mpt ns n nt st n f gn l ans,

yalt s, kn w-h w and t chn cal ass stanc  f s.11 Such strat gy l d t  th mpr ss  gr wth

f annual gr ss d st c pr duct (GDP) f 13% fr m 1966 t  1973.12

r,  as th  small  s f  th  c untry and, th ,  a l d am unt f  w rkf rc

cam  a  r al  thr at  t  th  gr wth  f  my,  th  g rnm nt  t k  act ns  n  pr n  f

gh-t ch, h gh-sk ll and cap tal- nt ns ndustr s.13 H r, th  act ns w  t rm nat d

caus f th c cr s n 1973 and r ss n n 1974-1975. By ncumb nt pr -m st r

th  s tuat n was d scr d n 1980 as f ll ws: “ n f ar f r ss n and p ss bl  un mpl ym nt

th  c untry sw tch d back t  lab ur- nt ns ndustr s”.14

Furth r d pm nt f S ngap s charact d by th  d rs cat n f my and

ncr as ng am unts f h gh-t chn gy nv stm nts. F r th s purp s, stat  auth s c nt nu d

nat  r str ct ns n f gn nv stm nts: by th  lat  1980 th  d st nct n b tw n l cal

and f gn und rtak ngs n m st f th  s ct rs f th my was ab sh d.15

Upgrad ng f S ngap ’s my r ma ns th  pr mary a m f th  g rnm nt that

attract f gn nv st rs n t nly f r pr duc ng h gh-t ch g ds n th  c untry but als  f r

gn ng th m th . That w uld l ad t  th  d pm nt f r arch and d pm nt and

chn cal d gn sk lls w th n th  c untry.16 As  D puty  Pr  M st r  Dr.  T ny  Tan

mphas d n 1999: “The most important challenge for the Singapore economy in the 21st

century is to rapidly transit from a capital-intensive manufacturing and services economy to a

10 Soon & Stoever, supra note 8 at 322.
11 TECK-WONG SOON & C. SUAN TAN, SINGAPORE: PUBLIC POLICY AND ECONOMIC DEVELOPMENT 10 (1993).
12 Soon & Stoever, supra note 8 at 323.
13 Garry Rodan, Singapore: Economic Diversification and Social Divisions in THE POLITICAL ECONOMY OF
SOUTHEAST ASIA: AN INTRODUCTION 148, 155 (Garry Rodan, Kevin Hewison, Richard Robison eds., 1997).
14 SOON & TAN, supra note 11 at 13.
15 Soon & Stoever, supra note 8 at 330.
16 Id. at 329.
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globally competitive advanced knowledge economy with a strong and vibrant technopreneurship

sector within the next decade.”17

Th utc f such rap d d pm nt that r d h av ly n th  f gn cap tal18 was

that n just thr  d cad s, d sp  lack f natural r urc s and d st c mark t, S ngap  was

transf rm d fr m a p r mar  c ntr nt  a dynam c ndustr al d my.19

Th  h st ry f Ukra  as an nd nd nt stat  starts fr m th  ad pt n f th  D clarat n

f nd nd nc f Ukra n 24 August 1991.20 At th  v ry b nn ng f th  d pm nt f

nd nd nt stat , Ukra an g rnm nt d clar d attract ng f gn nv stm nts as a pr ty. n

13 March 1992 th  f rst law that r gulat d f gn nv stm nt act ty was ad pt d by th

parl am nt. t ntr duc d f scal nc nt s n a f rm f tax h days f r c rta n typ s f f gn

nv stm nts.21 H r, th  f rst att mpts f th  g rnm nt t  attract f gn nv stm nts w

t succ ssful: by th nd f 1996 th  t tal nfl w f f gn d ct nv stm nts c nst tut d just

USD1,438,200,00022. A furth r chang f g rnm ntal p cy that r sult d nt  ab shm nt f

tax h days n 1997 had d tr ntal ff cts n th nfl w f f gn d ct nv stm nts.

17 Augustine H H Tan, Official Efforts To Attract FDI: Case Of Singapore’s EDB (Aug. 27, 1999) (unpublished
working paper) (on file with the National University of Singapore) available at
http://www.fas.nus.edu.sg/ecs/pub/wp/previous/AHTAN2.pdf.
18 By the end of 2009 the total amount of foreign direct investments into the economy of Singapore constituted
USD529,253,800,000. Singapore Department Of Statistics, Foreign Direct Investments in Singapore by
Country/Region 2005-2009, SINGSTAT.GOV (Feb 1, 2011)
http://www.singstat.gov.sg/stats/themes/economy/biz/foreigninvestment.pdf.
19 SOON & TAN, supra note 11 at xi.
20 Postanova Verkhovnoi Rady Ukrainskoi RSR Pro proholoshennya nezalezhnosti Ukrainy [Resolution of the
Supreme council of Ukrainian SSR on Declaration of Independence of Ukraine], VIDOMOSTI VERKHOVNOI RADY
[VVR] [Bulletin of Supreme Council] 1991, No. 38, Item 502, available at http://zakon.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=1427-12.
21 Zakon Ukrainy Pro Inozemni Investytsii [Law of Ukraine on Foreign Investments], art. 32, VIDOMOSTI
VERKHOVNOI RADY [VVR] [Bulletin of Supreme Council] 1992, No 26, Item 357, available at
http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=2198-12.
22 Derzhavnyi Komitet Statystyky Ukrainy [State Committee of Statistics of Ukraine], Priami Investytsii [Direct
Investments], UKRSTAT.GOV.UA, http://www.ukrstat.gov.ua/ (follow “Statystychna Informatsiia” [Statistic
information] hyperlink; then follow “Priami investytsii (na pochatok 1995-2011rr.)” [Direct investments (as of the
beginning 1995-2011)] hyperlink) (last modified Feb. 18, 2011).
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Fr m th  m nt f chang f th  g rnm nt n 2005 thr ugh nat nal upr ng th

nfl w f f gn d ct nv stm nts as can b  s n fr m Tabl  1.1 ra d rap dly. t can b

xpla d by th  h gh xp ctat ns f gn nv st rs had ab ut th  r rms plann d by th

rnm nt. n 2006 Ukra an my r d th  h gh st am unt f f gn nv stm nts n

ts h st ry – USD8,303,400,000.23 H r, th  abs nc f r al r rms n th my, p cal

nstab ty n th  c untry and c cr s n th  w rld l d t  th  d cr as d am unts f f gn

ct nv stm nts n 2007-2010 (s  Tabl  1.1).24

Tabl  1.1 – Dynam cs f F gn D ct nv stm nts n Ukra , USD mln25

Th  g rnm nt r at dly argu d that th  cr at n f nv stm nt-fr ndly cl mat n th

untry has th  pr ty n ts w rk.26 H r, n  substant al m asur s hav  b n tak n n rd r

23 Id.
24 Id.
25 The table is created by the author based on the data provided by Derzhavnyi Komitet Statystyky Ukrainy [State
Committee of Statistics of Ukraine], supra note 22.
26 See e.g. the latest statement of the Prime Minister of Ukraine M.Azarova: “We want to create a normal investment
climate in the country”. Mykola Azarov: Uriad Pragne Stvoryty Spryiztlyvyi Investytsiinyi Klimat [Mykala Azarov:
The government strives to create a favourable investment climate], KMU.GOV.UA,
http://www.kmu.gov.ua/control/uk/publish/article?art_id=244121796&cat_id=243311332 (last modified Mar. 11,
2011).
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 attract f gn d ct nv stm nts n pract . t sh uld b  adm tt d, that th  lat st ff rts n

gulat n f th my and r duct n f bur aucrat c bstacl s n th  c untry27 may b

ff nt st ps n th  way f attract ng f gn d ct nv stm nts. N rth ss, th rall r sult

f Ukra ’s at s n attract ng f gn d ct nv stm nts as Tabl  1.1 sh ws cann t b

charact d as succ ssful.28

Bas d  n  th  analys s  f  th  d ff nt  h st cal  paths  f  Ukra  and  S ngap ,  a  f w

maj r d ff nc s that aff ct th  d pm nt f th  c untr s w th r sp ct t  th  r f f gn

nv stm nts n th r my can b  d st ngu sh d.

rst f all, S ngap  has always b n fr ndly t  f gn nv st rs. Th  r ts f th

ngap ’s h sp tal ty t  f gn nv stm nts l n ts c al h st ry. F gn nv stm nts

play d an mp rtant r n S ngap  s nc t was f und d n 1819 as a fr  p rt and was

d as an ntr t f r th  S uth ast As an r n.29 Ukra , n th  c ntrary, has n r n

ts h st ry xp nc d such cl nt ract ns w th th nt rnat nal mark t. As a part f th

t Un n, Ukra  had n pp rtun ty t stabl sh fr  trad  r lat ns w th f gn c untr s.

An th r d ff nc  l s n th  att tud f th  p pulat n t  th  r rms c nduct d by th

rnm nt. Th  f ar f S ngap an p pl f nvas n by h st  n ghb urs that cr at d a

nstant stat f rg ncy that was us d by th  stat n rd r t  carry ut unp pular r rms f r

th  sak f futur  d pm nt.30 Th mp rtanc f such unp pular act ns f th  Ukra an

rnm nt as r rm ng f p ns n syst m and r ng f tar ffs n gas f r p pulat n was

27 see e.g Zakon Ukrainy Pro Vnesennia Zmin do Deiakykh Zakoniv Ukrainy Shchodo Sproshchennia Umov
Vedennia Biznesu v Ukrainin [Law of Ukraine on Amending Some Laws of Ukraine on Simplification of Business
Conditions in Ukraine], VIDOMOSTI VERKHOVNOI RADY [VVR] [Bulletin of Supreme Council] 2010, No 9, Item 76,
available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=1759-17.
28 By the end of 2010 the total amount of foreign investments into the economy of Ukraine constituted
USD44,708,000,000. Derzhavnyi Komitet Statystyky Ukrainy [State Committee of Statistics of Ukraine], supra note
22.
29 LIM & PANG, supra note 1, at 51.
30 Christoph Antons, supra note 5 at 239.
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at dly mphas d by nt rnat nal xp rts.31 H r, th pp n f th  p pulat n t

any  w rs ng  f  th r  stat n  f r  th  sak f  futur  d pm nt  mak s  c nduct ng  f  th

rms v ry pr bl mat c f r th  g rnm nt.

Att tud f th  l cal p pulat n t  f gn rs and f gn m y s cruc ally mp rtant f r

ng f nv stm nt-fr ndly cl mat . n S ngap  th  l cal p pulat n d d n t bj ct t  th

gn nv stm nts c ng nt  th  c ty. F rm r l ad r f S ngap  wh  rul d f r thr

cad s, L  Kuan Y w stat d:

What made Singapore different in the 1960s from other countries of Southeast
Asia  was  that  she  had  no  xenophobic  hangovers  from  colonialism…  We  have
never suffered from any inhibitions in borrowing capital, know-how, managers,
engineers and marketing capabilities. Far from limiting the entry of foreign
managers, engineers and bankers, we encourage them to come.32

n th  c ntrary, th  att tud f Ukra an p pl  t  f gn rs b cam f th  r as ns

that caus d nsuff nt nfl w f f gn nv stm nts nt  th  c untry. P pulat n f Ukra

us d t  l  b nd th n Curta n and s, n g ral, h st  t th r nat ns. Th  c nf rmat n

f th s stat nt can b  f und n xampl s f unfa r pract s f Ukra ans t wards f gn

partn rs.33

r, c ntr l f th my als  play d an mp rtant r n d rm ng th  way

f d pm nt f th  stat s. As a fr  p rt, S ngap  d d n t d p a class f nat nal

ntr pr urs wh  m ght bj ct t  th nfl w f f gn cap tal nt  th  c untry.34 Ch

rchants wh  d nat d th my f S ngap  had n bj ct n t  th  substant al fl w f

31 See e.g. the Letter of Intent of the government of Ukraine to Dominique Strauss-Kahn, Managing Director of
International Monetary Fund, IMF.ORG (Dec. 10, 2010), http://www.imf.org/external/np/loi/2010/ukr/121010.pdf.
32 SOON & TAN, supra note 11 at ix.
33 see e.g. Alpha Projektholding GMBH v. Ukraine, ICSID Case No. ARB/07/16, Award (Nov. 08, 2010),
ICSID.WORLDBANK.ORG,
HTTP://ICSID.WORLDBANK.ORG/ICSID/FRONTSERVLET?REQUESTTYPE=CASESRH&ACTIONVAL=SHOWDOC&DOCID=
DC1751_EN&CASEID=C108.
34 LIM & PANG, supra note 1, at 51.
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gn cap tal nt  th  c untry at th nd f 1960s – b nn ng 1970s.35 Pr nc f th  nat nal

nt st n th  d pm nt f th  stat s th  maj r h st cal pr nd n that d st ngu sh s

Ukra  fr m S ngap . Nat nal bur aucracy that c ntr ll d my f th  stat  was n t

ady t  shar ts pr d p n w th th  f gn nv st rs. t was sp ally str ss d dur ng

th  shady pr vat sat n n wh ch stat  auth s typ cally fav ur d nat nal cap tal.

nally,  th  r f  th  g rnm nt  nflu nc d  th  way  f  th  d pm nt  f  th

untr s. Th  r f th  stat  b th n Ukra  and S ngap  has b n h st cally h gh.

ngap  l  Ukra  r s h av ly n adm strat  gu s n th  r gulat n f th  l n

th  c untry,36 wh ch mak s th s r gulat n fl bl ugh t  r sp nd qu ckly t  th  chang ng

nv nm nt. n Ukra , h r, unl n S ngap , r anc n adm strat  gu s l d

 th  d ff nt r sults, nam ly unpr ctab ty f th  Ukra an l gal syst m, b caus f h gh

l f c rrupt n and bur aucracy.37

All  ab nt d  fact rs  hav  f rm d  th  curr nt  stat  p s  f  S ngap  and

Ukra  w th r sp ct t  th  f gn nv stm nts. Th , th  d ff nc s ar  r fl ct d n th

gal syst ms f th  analys d c untr s and must b  tak n nt  c ns rat n wh n analys ng and

mpl nt ng S ngap an xp nc nt  Ukra an laws.

1.2 c C ns rat ns

Th s  s ct n  w ll  addr ss  c  c nd ns  f  S ngap  and  Ukra  as  th  h st  stat s  f r

gn nv stm nts and mpact f th  c nd ns n th nfl w f f gn d ct nv stm nts.

35 Id.
36 Christoph Antons, supra note 5 at 239.
37 Ukraine takes position 134 among 176 states with the highest level of corruption. TRANSPARENCY
INTERNATIONAL, CORRUPTION PERCEPTIONS INDEX 2010 (2010) available at
http://www.transparency.org/content/download/55725/890310.
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Th  analys s  f  th c  d ff nc s  w ll  h lp  t  und rstand  th ns  f  th nv stm nt

s f th  stat s and, th , w ll pr  an ns ght nt  th  r as ns f d ff nt l gal rul s

th r sp ct t  f gn nv stm nts.

Th  f rst  s gn cant  d ff nc  that  mak s  th  d pm nt  f  S ngap  d ff nt  f rm

many th r c untr s, nclud ng Ukra , s th  abs nc f nat nal cap tal and nat nal ndustry

n th  b nn ng f th nd nd nt d pm nt f th  stat . S ngap  as a fr  p rt d d n t

hav  f ar f b ng d nat d by th  f gn r cap tal b caus  th  d d ndustr s w

abs nt and, th , th  was n th ng t  d nat . As a r sult, th my f th  c ty-stat

was c mpl ly n t  th  f gn rs fr m th  v ry b nn ng f th  d pm nt. n Ukra ,

wh  nat nal cap tal play d an mp rtant r n th  d pm nt f th  c untry, th  s tuat n

was d ff nt. Pr nc f larg  p pulat n and p rful ndustr al fac s fr m th  S t

d l d t  th  s tuat n n wh ch nat nal cap tal pr ct d h s nt sts and l d th nfl w

f f gn nv stm nts nt  th my f th  c untry t  av d und rabl  c mp rs n

st c mark t.38 Th  pr ct n f nat nal cap tal was sp ally mphas d dur ng th arly

stag s f pr vat sat n wh n larg  p rt ns f nat nal fac s w  transf rr d t  l cal

bus ss s. S nn and W ch nr r d scr d such s tuat n as f ll ng: “S ll ng stat  ass ts t

gn rs s ft n s n as s ll ng th  fam ly s lv r and nc unt rs w spr ad p cal

stanc .”39

Th th r mp rtant c fact r that mak s th  d pm nt f S ngap  d ff nt

fr m th  d pm nt f Ukra s ts s . Small s f S ngap nflu nc d th ntat n f

th my n manufactur ng f r xp rt and, th , b cam  th th r f rc  that l d t  th

38 MARINA TEGYPKO, FOREIGN INVESTMENTS IN UKRAINE: VENTURE FACTORS AND THE WAYS OF THEIR
DIMINUTION 8 (2000).
39 Hans Werner Sinn & Alfons Weichenrieder, Foreign Direct Investments and the Privatization Process in Eastern
Europe, 12 ECONOMIC POLICY: A EUROPEAN FORUM 180 (1997).
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ng f th my t  f gn nv st rs wh  had an ab ty t  s ll th  g ds manufactur d n

ngap n th r d st c mark ts. Th  s f th my als nflu nc d th  lab ur mark t

f S ngap . Abs nc f fr  w rk rs f rc d S ngap  t stabl sh h gh cap tal-c nsum ng

ndustr s and attract f gn nv st rs n rd r t nt ns fy th  d pm nt f h gh-t ch

ndustr s. As a r sult f g rnm nt’s ff rts, th  am unt f FD s pr mar ly d ct d t xp rt-

nt d manufactur ng w th th ncr as ng shar f nt ns -cap tal ndustr s nv stm nts such

as h gh-t ch s ct r.40 Th  sph f s rv s, sp ally f nanc al s rv s s als  a r nt f

substant al part f f gn nv stm nts.41 S gn cant s f Ukra  has cr at d p cul ar

c c nd ns such as b g d st c mark t, pr nc f raw mat als and larg  lab ur

mark t.  Th  ar  all  th  c nd ns  th  abs nc f  wh ch  n  S ngap  f rc d  t  t  f ll w  ts

strat gy f n my. Ukra , n th  c ntrary, had th  alt rnat f f ll ng th  d ff nt

path and c nc ntrat ng ts ff rts n th  pr n f th  nat nal mark t cl d f r f gn rs.

c pr nd ns f d pm nt f b th stat s d ff r substant ally. S ngap

rally had n  ch  but t n ts my n rd r t  ach c d pm nt.

Ukra  always had an pp rtun ty and t mptat n f pr ct ng ts nat nal cap tal. Th

ff nc s ar  r fl ct d n th  nat nal l slat n f b th c untr s and must als  b  k pt n

nd wh  f rmulat ng pr sals c nc rn ng transplantat n f S ngap an m ls nt

Ukra an l gal syst m.

40 LIM & PANG, supra note 1, at 36.
41 Id at 60.
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Chapt r 2 – mpact f th  Nat nal L slat n n F gn D ct

nv stm nt Fl w n Ukra

n rd r t  analys  th mpact f nat nal laws n f gn d ct nv stm nt fl w t s mp rtant t

und rstand why th  laws matt r f r f gn nv st rs. L nda L m and ng F ng Pang, f r

xampl , n th r r arch n ndustr al zat n n Malays a, S ngap , Ta wan and Tha land

argu  that p cal and macr c stab ty, trad  and f nanc al l ral sat n, nfrastructur

and sk ll d pm nt t th r w th p s t  r duc nf rmat n gaps and transact n c sts f r

gn nv st rs play a m mp rtant r  than fav urabl nv stm nt l slat n and f scal

nc nt s n attract ng f gn nv stm nts.42 At th  sam  t  th y adm t that f gn nv st rs

pay att nt n t  th  nat nal l slat n f th  p nt al r nts f nv stm nts.

Th  argum nt that th  l gal syst m f th  h st c untry aff cts f gn d ct nv stm nt

nfl w r sts n th  assumpt n that nv st rs structur  th r act ty n rd r t  r duc  transact n

sts and th  r f ff ct  l gal syst m, th , s t  r duc  th  c sts.43 t m ans that th

gal nv nm nt s f th  d rm nants that nflu nc  th  d n t nv st n a part cular

untry.  M r,  as  th  r arch  f  Amanda  P rry  sh ws,  W st rn  nv st rs  ar  usually

ns  t  rul f law and, c ns qu ntly, w ll n t r ly n nf rmal m chan sms n structur ng

th r c act ty n th  h st c untry.44 t m ans that W st rn nv st rs sp ally pay

att nt n t ff ncy f  l gal  syst m. As th  data n f gn d ct nv stm nt utfl w sh ws,

th  W st rn c untr s ar  maj r nv st rs wh  c ntr l m  than 70% f th  w rld f gn d ct

42 LIM & PANG, supra note 1, at 179.
43 Amanda Perry, Effective Legal System and Foreign Direct Investment, 49 THE INTERNATIONAL AND
COMPARATIVE LAW QUARTERLY, 782 (2000).
44 Id. at 798
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nv stm nt utfl w.45 Th s m ans that h st c untr s w th ff ct  l gal syst ms that r duc

transact n c sts ar  m  l ly t  attract a p rt n f th  FD nt  th r s.

t s mp rtant th  t  d rm  wh ch laws ar ss nt al f r f gn nv st rs and

aff ct th  transact n c sts n th  stat . Th  f rst bl ck f l slat n c mpr s th  rul s that ar

d at r gulat ng th  act ty f f gn nv st rs n rd r t nsur  that th s act ty w ll n t

harm th  h st c untry. Th  f rst s ct n f th s chapt r w ll xam  such laws n Ukra  and

ll clar fy what mpact n attract ng f gn d ct nv stm nts th y hav . Th  s nd bl ck f

laws that aff ct f gn nv st rs nclud s g ral c mm rc al laws that nflu nc  b th l cal and

gn nv st rs and aff ct th  transact n c sts f th c act ty. Maj r f lds f

Ukra an c mm rc al laws that ar f h gh mp rtanc  f r f gn nv st rs such as c mpany

law,  nt ll ctual  pr rty  and  transf r  f  t chn gy laws,  tax  law as  w ll  as  f gn  xchang

gulat ns w ll b  analys d n th  subs qu nt s ct ns.

2.1 F gn D ct nv stm nt R gulat ns

As a g ral rul , d ng c untr s hav  a sp al law that r gulat s th  act ty f f gn

nv st rs and may th r r gulat  any typ f f gn nv stm nts r b  l d t  th  r gulat n

f a s parat ndustry.46 Th s  s ct n  w ll  analys  th  l slat n  that  s  pr mar ly  addr ss d  t

gulat n f  f gn nv stm nts n th  h st  c untry.  t  w ll  d al  w th th  pr ct n f  f gn

nv st rs, th  guarant s pr d by th  g rnm nt t  th m and l ts mp d n th  f gn

act ty n Ukra .

45 Based on the data of U.N. CONFERENCE ON TRADE AND DEVELOPMENT. WORLD INVESTMENT REPORT 2010:
INVESTING IN A LOW-CARBON ECONOMY, at 167, U.N. Sales No. E.10.II.D.2 (2010) available at
http://www.unctad.org/en/docs/wir2010_en.pdf.
46 Alan S. Gutterman & Robert Brown, Law Affecting Business and Commercial Activity, in COMMERCIAL LAWS OF
EAST ASIA 27, 37 (Alan S. Gutterman & Robert Brown eds., 1997).
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Th  maj r law that r gulat s f gn nv stm nts n Ukra s th  Law " n th  R

f F gn nv stm nts" (F gn nv stm nts Law). t d s f gn nv stm nt thr ugh th

sp al subj ct f th nv stm nt: a f gn nv st r. Acc rd ng t  th  F gn nv stm nts Law

gn nv st rs nclud  “p rs ns ngag d n nv stm nt act ty w th n th  t rr ry f

Ukra ”, nam ly: l gal nt s, stabl sh d acc rd ng t  l slat n th r than Ukra an

slat n; natural p rs ns wh  ar  f gn rs, wh  ar  n t Ukra an p rman nt r nts and

wh  ar  l gally and th rw  c mp nt; f gn c untr s, nt rnat nal g rnm ntal and n n-

rnm ntal rgan zat ns; th r f gn part pants n nv stm nt act ty, wh  ar  r gn d

as such by th  l slat n f Ukra .47 Th  d n f th  f gn nv stm nts s br ad ugh

 c r f gn d ct nv stm nt n th  m an ng that s usually attr but d t  th m and us d f r

th  purp s f th s pap r.

Acc rd ng t  th  F gn nv stm nts Law, th  r gulat n f f gn nv stm nt s bas d

n th  pr nc pl f nat nal tr atm nt wh ch m ans that f gn nv st rs nj y th  sam

pr s as nat nal nv st rs w th th xc pt ns pr d by nat nal l slat n and

nt rnat nal agr nts f Ukra . Am ng th xc pt ns ar  l ts n f gn nv stm nt

act ty n th  f ld f br adcast ng: stabl sh ng f t n r br adcast ng c mpan s by

gn rs s n t all d.48 n acc rdanc  w th th  curr nt Ukra an l slat n, f gn rs ar

47 Zakon Ukrainy Pro Rezhym Inozemnoho Investuvannia [Law of Ukraine On the Regime of Foreign Investments],
art. 1, VIDOMOSTI VERKHOVNOI RADY [VVR] [Bulletin of Supreme Council] 1996, No 19, Item 80, available at
http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=93%2F96-%E2%F0.
48 Zakon Ukrainy Pro Telebachennia i Radiomovlennia [Law of Ukraine On Television and Broadcasting], art. 12,
VIDOMOSTI VERKHOVNOI RADY [VVR] [Bulletin of Supreme Council] 1994, No 10, Item 43, available at
http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=3759-12&p=1300786320310825.
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als  pr clud d f rm ng agr cultural land.49 Und r  th  Land  C  a  f gn rs  may  p ss ss

land n th  bas s f th r l as  r ghts r r ghts t  th  us f land.50

At th  sam  t  Ukra  r rv s th  r ght t  grant nc nt s t  bus ss nt s wh ch

carry ut pr cts w th th  attract n f f gn nv stm nt that ar mpl nt d acc rd ng t

rnm ntal pr grams f r th  d pm nt f pr ty s ct rs f th my, th  d pm nt

f s al s rv s r th  d pm nt f t rr s.51 H r, at th  pr nt m nt th  ar

 such nc nt s that ar  addr ss d sp cally t  f gn nv st rs.

Th  ma n mpl cat n f d st ngu sh ng b tw n f gn nv stm nts s grant ng sp al

guarant s t  th m. F gn nv stm nts Law pr s f r th  f ll ng guarant s t  th  f gn

nv st rs: 10-y ar pr ct n aga nst l slat n chang ; a ban t  nat nal , c nf scat r s

nv stm nt by g rnm ntal auth s; r mburs nt f all damag s caus d t  an nv st r; a

ght t  w nd up th  bus ss and r patr at  pr ts.52 H r, n rd r t nj y th

ab nt d guarant s th  f gn nv stm nt sh uld b  r st d w th th  appr pr at  l cal

stat  auth s w th n thr  bus ss days f th r c ntr but n.53 B s th  guarant s

pr d by th  stat , th th r mp rtant ff ct f r strat n f f gn nv stm nts s th

mpt n fr m cust m duty f pr rty that s mp rt d nt  Ukra  by a f gn nv st r as a

ntr but n t  th  statut ry fund f an nt ty.

Ukra  s parat s f gn nv stm nts f r th  purp f grant ng t  th m add nal

guarant s. Such f gn nv st rs-fr ndly l slat n r fl cts th  p cy nt d n attract ng

gn nv st rs. Th , th  sp c l slat n n attract ng f gn d ct nv stm nts n

49 Zemel’nyi Kodeks Ukrainy [Land Code], art. 22, VIDOMOSTI VERKHOVNOI RADY [VVR] [Bulletin of Supreme
Council] 2002, No 3-4, Item 27, available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=2768-
14&p=1300786320310825.
50 Id, art. 33,35.
51 Zakon Ukrainy Pro Rezhym Inozemnoho Investuvannia [Law of Ukraine On the Regime of Foreign Investments],
supra note 47, art. 7.
52 Id, art. 8-12.
53 Id, art. 13.
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Ukra  c uld b  r gn d as  that mpr s nv stm nt cl mat  and nc urag s f gn

nv st rs t  c nt  th  c untry. H r, th ff ncy f th  attract n d nds n t nly n

th  guarant s pr d by th  g rnm nt but als n th  g ral bus ss nv nm nt n th

untry, wh ch s t  b  analys d b w.

2.2 C mpany Law

Th  s ct n w ll addr ss th  m chan sms ava labl  f r stabl sh ng a bus ss n Ukra  and th

ff ncy f th  m chan sms n t rms f sp d and c sts f r nv st rs. f th  h gh st nt st

r f gn nv st rs ar  th nt s that l t th  l ab ty f a f gn c mpany. Th , th s

ct n w ll f cus n such bus ss nt s ava labl  f r carry ng n th  bus ss n Ukra  as

d l ab ty c mpan s, c mpan s w th add nal l ab ty, st ck c mpan s, branch s and

pr ntat ff s.

A l d l ab ty c mpany l ts th  l ab ty f th wn rs t  th xt nt f th r

ntr but n t  th  statut ry fund f th  c mpany54. t has much s mpl r and ch ap r pr dur f

nc rp rat n c mpar d t  th  cr at n f a st ck c mpany. A l d l ab ty c mpany n

Ukra  has, h r, n gat  charact st cs such as a t n p rs ns l t stabl sh d f r th

numb r f c wn rs f th  c mpany55. A c mpany w th add nal l ab ty r pr nts a k nd f

d l ab ty c mpany. Th ss nt al charact st c f such a typ f c mpany s that ts

mb rs ar  l abl  f r bl gat ns f th  c mpany w th n th  l ts stabl sh d n th  chart r and

54 Tsyvil’nyi Kodeks Ukrainy [Civil Code], art. 140, VIDOMOSTI VERKHOVNOI RADY [VVR] [Bulletin of Supreme
Council] 2003, No 40-44, Item 356, available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=435-
15&p=1300786320310825.
55 Zakon Ukrainy Pro Hospodarski Tovarystva [Law of Ukraine On Commercial Companies], art. 50, VIDOMOSTI
VERKHOVNOI RADY [VVR] [Bulletin of Supreme Council] 1991, No 49, Item 682, available at
http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=1576-12&p=1300786320310825.
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pr rt nally t  th r shar s.56 G n th  abs nc f l ts n th  numb r f m mb rs th s typ

f c mpany s us d f r cr at ng l d l ab ty c mpan s w th m  than t n m mb rs by

stabl sh ng n th  chart r l w l ts n th  p rs nal l ab ty f th  m mb rs.

St ck c mpan s acc rd ng t  th  Law “ n St ck C mpan s” (akts rn  t varystva)

ar  d d n tw  gr ups: publ c and pr vat 57. Th  maj r pr  that s grant d t  publ c st ck

mpan s s th  abs nc f l ts n numb r f shar ld rs, wh as 100 shar ld rs s a

t n pr vat  st ck c mpan s58.  H r,  acc rd ng t  Ukra an  law publ c  c mpan s  ar

qu d t  c nduct annual nd nd nt aud t and t  d scl ts f nanc al stat nts.59 M r,

acc rd ng t f th  m st c ntrad ct ry pr ns f Ukra an c mpany law,60 publ c

mpan s ar  r qu d t  b  l st d n at l ast  st ck xchang .61

n Ukra  m mum cap tal r qu nts ar stabl sh d f r l d l ab ty and st ck

mpan s. F r LLC, th  m mum cap tal c nst tut s just 1 m mal wag 62 that s stabl sh d

by th  stat  and c nst tut s n w UAH941 (appr mat ly UR83). Th  am unt f th  m mum

cap tal f r st ck c mpan s s much h gh r and c nst tut s 1250 m mal wag s63

(UAH1,176,250 r appr mat ly UR103,850).

Th  m chan sm f stabl sh ng branch s f f gn c mpan s w th th xc pt n f th

st ng r gulat n n r st ng branch s f f gn banks s abs nt n Ukra .64 Th  pr dur

f r strat n f f gn r pr ntat ff s (pr dstavnytstv ) s st pulat d n th nstruct n

56 Tsyvil’nyi Kodeks Ukrainy [Civil Code], supra note 54, art. 151.
57 Zakon Ukrainy Pro Aktsionerni Tovarystva [Law of Ukraine On Joint Stock Companies], art. 5, VIDOMOSTI
VERKHOVNOI RADY [VVR] [Bulletin of Supreme Council] 2008, No 50-51, Item 384, available at
http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=514-17&p=1300786320310825.
58 Id.
59 Id. art. 75, 78.
60 See e.g. Mykhailo Lukashenko, Pro pidvodni kameni obov’iazkovoi prozedury listynhu [Underlying potential
problems of obligatory listing procedure], Pravovyi tyzhden’ [Legal weekly], December 01, 2010 at A8.
61 Zakon Ukrainy Pro Aktsionerni Tovarystva [Law of Ukraine On Joint Stock Companies], supra note 57, art. 24.
62 Zakon Ukrainy Pro Hospodarski Tovarystva [Law of Ukraine On Commercial Companies], supra note 55, art. 52
63 Zakon Ukrainy Pro Aktsionerni Tovarystva [Law of Ukraine On Joint Stock Companies], supra note 57, art. 14
64 Oleksiy Kononov, Foreign Direct Investment in Ukraine and Germany: A Comparative Study 41 (Apr. 2,2007)
(unpublished LL.M. short thesis, CEU) (on file with the CEU Library).
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n Stat  r strat n f R pr ntat ff s and all ws r st ng th  r pr ntat n ff

th ut th  purp f c act ty n Ukra .65

Th  pr dur f r strat n f bus ss nt s n Ukra s c mpl cat d, sl w and

stly. All th  fact rs put Ukra n 118th plac n th  rank f th as f start ng bus ss n

th  w rd.66 Th  t -c nsum ng and c mpl cat d pr dur f r st ng bus ss nt ty, g tt ng

th  appr val  n  th  pr parat n  f  th  c mpany  s al  and  th nt ract n  w th  num us  stat

auth s l ads t  th  r sult that a p d up t  f ur w ks s n d f r nc rp rat n f a

mpany n Ukra 67. nc rp rat n f st ck c mpany tak s s gn cantly m  t  and ff rts

caus f num us nt ract ns w th th  S cur ty xchang  C mm ss n f Ukra .68 n

lat ly l w f s f r r strat n f a bus ss nt ty (UAH170 that s appr mat ly UR15)69

 n t mpr  th  s tuat n w th th as f start ng a bus ss n Ukra .

Th  c mpany law n Ukra  g s t nv st rs suff nt m chan sms f r stabl sh ng a

bus ss n Ukra r acqu ng an st ng  that w uld m t th  part cular n ds f th

nv st r. M r, th  abs nc f any add nal r qu nts as t  nat nal ty f th  d ct rs,

abs nc f r str ct ns n th  h ld ng f th  p rt n f c mpany’s qu ty by th  r nts cr at s

cl mat  that s fr ndly t  f gn nv st rs. H r, th  g ral r gulat ns that ar  th  sam

th f r l cal and f gn nv st rs st ll m an th  pr bl ms that may b  a r as n n t t

65 Instruction On the Procedure of Registration of Business Entities’ Representative Offices in Ukraine, Order No.
30, approved by the Ministry of Foreign Economic Relations and Trade of Ukraine, Jan. 18, 1996, registered by the
Ministry of Justice, Jan. 24, 1996, No. 34/1059 (Ukr.) available at http://zakon.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=z0034-96.
66 Ease of Doing Business in Ukraine: Starting a Business, DOINGBUSINESS.ORG,
http://www.doingbusiness.org/data/exploreeconomies/ukraine#starting-a-business (last visited Mar. 27, 2011).
67 Id.
68 Regulation On the Procedure of Registration of Issue of Shares for the Establishment of Joint Stock Companies,
Resolution No. 1639, approved by the State Commission for Securities and Stock Market, Dec. 30, 2009, registered
by the Ministry of Justice, Apr. 02, 2010, No. 273/17568 (Ukr.) available at http://zakon.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=z0273-10.
69 Zakon Ukrainy Pro Derzhavnu Reiestratsiiu Iurydychnykh Osib ta Phisychnykh Osib-Pidpryiemtsiv [Law of
Ukraine On State Registration of Legal Entities and Private Entrepreneurs], art. 10, VIDOMOSTI VERKHOVNOI RADY
[VVR] [Bulletin of Supreme Council] 2003, No 31-32, Item 263, available at http://zakon.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=755-15&p=1300786320310825.
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nv st nt  th  c untry. Start ng fr m th  p nt f stabl sh ng f a bus ss nt ty n Ukra ,

gn nv st rs fac  th rr gulat n and c mpl ty f Ukra an l gal syst m that ncr as s

th  c sts f rat n th . Th  v ry f rst ssu n attract ng f f gn nv st rs s g ng th m

an pp rtun ty t stabl sh a bus ss nt ty n th  h st stat  w th th  m mum t  and c sts.

Th  Ukra an syst m, unf rtunat ly, d s n t all w th s.

2.3 nt ll ctual Pr rty and T chn gy Transf r Laws

ng c untr s that lack sc nt c and f nanc al capab s t  d p nn vat ns n th

untry ar  h ghly nt st d n transf r f t chn s fr m d d c untr s. Th s mpl s,

r, that f gn nv st rs transf rr ng th r ass ts n a f rm f nt ll ctual pr rty w ll b

pr ct d fr m any unauth d us f th r t chn gy. nt ll ctual pr rty laws ar f h gh

mp rtanc  f r th  ad quat  pr ct n f nt sts f f gn nv st rs n th  h st c untry. At th

sam  t , w th th  d pm nt f nt rnat nal l gal fram rk w th r gard t nt ll ctual

pr rty, th ff ncy f nf rc nt m chan sms has b  a pr mary c nc rn f r pr ct n

f nt ll ctual pr rty r ghts. Th s s ct n w ll analys  th  l gal fram rk f r nt ll ctual

pr rty r ghts pr ct n w th a f cus n nf rc nt pr dur s. Sp al att nt n w ll b  pa d

 th  l slat n that sp cally r gulat s t chn gy transf r.

Ukra s a party t  maj r nt rnat nal tr at s and c nv nt ns n nt ll ctual pr rty:

Par s C nv nt n, B rn  C nv nt n, Madr d Agr nt, N  Agr nt, S ngap  Tr aty tc.

Ukra  as a m mb r f WT  and a party t  th  Agr nt n Trad -R lat d Asp cts f

nt ll ctual Pr rty R ghts (TR P) und rt k bl gat ns t  harm  th  nat nal l slat n

th nt rnat nal standards. H r curr ntly, pr ns f WT  TR Ps and W  d tal
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tr at s r ma n un mpl nt d nt  th  nat nal laws.70 mpl ntat n f th  l gal rul s that ar

alr ady d d by th nt rnat nal c mmun ty d s n t tak  much ff rts f th  stat . Th

ssu f nf rc nt f th  rul s s th  maj r pr bl m that Ukra  pr ntly fac s.

Pr va ng n gl nc f th  pr ct n f nt ll ctual pr rty r ghts n Ukra an s ty

sults n m ld c urt s nt nc s n cr nal and adm strat  cas s.71 L w f s n cr nal

pr dur s that c nst tut  f rm UAH300 t  UAH1700 (appr mat ly UR26 - UR150) ar  n t

ff ct  f r pr clud ng r at d ff nc s. Usag f ll gal s ftwar s ft n tr at d as a m r

ff nc  and d s n t r sult n any p nalty.72 Th  data f y ar 2007 sh ws that Ukra  has f

th  h gh st rat s f s ftwar  p racy n ur  – 85%.73 Such s tuat n w th th  w ak pr ct n f

nt ll ctual pr rty r sults n k ng Ukra n th  2010 Sp al 301 Watch L st74 that nclud

untr s nt d by th ff f th  Un d Stat s Trad  R pr ntat  as hav ng s us

nt ll ctual pr rty r ghts d nc s75.  Th  w ak  nf rc nt  d s  n t  all w  ff ct

pr ct ng f r ght- wn rs and, th , l t th r nv stm nts nt  th  Ukra an my n a

rm f t chn gy transf r. Such s tuat n s a r al thr at f r th  d ng c untry, b caus t

ts th pp rtun s f m rn sat n f th my.

As far as t chn gy transf r s c nc rn d, Ukra  r gulat s w th a Law “ n Stat

gulat n f Act s n th  Sph f T chn gy Transf r” a numb r f ssu s that may

aff ct th  nat nal nt st. n part cular, th  law d s n t all w mak ng c ntracts that st pulat

70 International Intellectual Property Alliance, Ukraine: 2011 Special 301 Report on Copyright Enforcement and
Protection, IIPA.COM, http://www.iipa.com/rbc/2011/2011SPEC301UKRAINE.pdf (last visited Mar. 27, 2011).
71 Bureau of Economic, Energy and Business Affairs, U.S. Department of State, 2010 Investment Climate Statement
– Ukraine, STATE.GOV, (Mar.2010), http://www.state.gov/e/eeb/rls/othr/ics/2010/138162.htm
72 See e.g. Decision of the Lisichansk City Court of Lugansk region of March 19, 2009, case No. 3-550/2009,
http://www.reyestr.court.gov.ua/Review/3655879.
73 Seventh Annual BSA and IDC Global Software Piracy Study, PORTAL.BSA.ORG (May 2010),
http://portal.bsa.org/globalpiracy2009/studies/09_Piracy_Study_Report_A4_final_111010.pdf.
74 Office of the United States Trade Representative, 2010 Special 301 Report, USTR.GOV (Apr. 2010),
http://www.ustr.gov/webfm_send/1906.
75 John T. Masterson, Jr., Enforcement of Trademarks and Copyrights under the WTO Agreement of Trade-Related
Aspects of Intellectual Property Rights, in INTERNATIONAL TRADEMARKS AND COPYRIGHTS: ENFORCEMENT AND
MANAGEMENT 1, 20 (John T. Masterson, Jr. ed., 2004).
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th  paym nts  that  c ns rably  xc d  th  pr f  th  t chn gy  and  ts  c mp nts;

unr as nably l t th  v lum f pr duct n; stabl sh th  r ght f th  transf r t  s t th  sal s

r  r xp rt  pr f  th  pr ducts  manufactur d  w th  th  us f  th  t chn gy  s  transf rr d

tc.76

At th  sam  t , th  ab nt d law st pulat s an nc nt  f r transf r f

chn gy nt  Ukra . Th nc nt s th  subs dy f cust m duty pa d f r th qu pm nt and

mat als transf rr d t  Ukra  f r th  purp f t chn gy transf r pr ct mpl ntat n.77

Such  sp c  nc nt s  a d  at  th  m rn sat n  f  th my  thr ugh  attract ng  f

chn s. H r, ntr duct n f nc nt s f r f gn nv st rs d s n t s m t  b

mp rtant n th  s tuat n wh  th  g ral pr ct n f nt ll ctual pr rty r ghts d s n t

all w th  f gn nv st rs t  d nd th r nt sts.

2.4 Tax Law

Tax r gulat ns d ff r fr m c untry t  c untry, cr at ng c mp  advantag s f r attract ng

gn nv stm nts nt my f th  stat s. Apart fr m tax rat s, such ssu s as th  qual ty f

th  p nt al h st c untry’s tax adm strat n and tax tr at s w th th  h  c untry f th

gn nv st r n rd r t  av d p nt al d ubl  taxat n ar  c ns d by f gn nv st rs.78

What s m , nact ng f l slat n that st pulat s nc nt s, sp ally f scal c nc ss ns, f r

gn nv st rs b cam  w ly us d by th  d ng c untr s.79 D sp  th  g ral rul  that

76 Zakon Ukrainy Pro Derzhavne Rehuliuvannia Diyalnosti u Sferi Transfertu Tekhnolohii[Law of Ukraine On State
Regulation of Activities in the Sphere of Technology Transfer], art. 18, VIDOMOSTI VERKHOVNOI RADY [VVR]
[Bulletin of Supreme Council] 2006, No 45, Item 434, available at http://zakon.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=143-16.
77 Id., art.22
78 ALEX EASSON, TAXATION OF FOREIGN DIRECT INVESTMENT: AN INTRODUCTION 18 (1999).
79 E. I. NWOGUGU, THE LEGAL PROBLEMS OF FOREIGN INVESTMENT IN DEVELOPING COUNTRIES 34 (1965).
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nv st rs ar  g rally much m  c nc rn d w th th  g ral f atur s f th  syst ms than w th

sp al nc nt s”,80 sp al tax nc nt s may b  an ss nt al fact r that nflu nc s th

n t nv st n th  part cular c untry. Th s s ct n w ll addr ss th ssu f Ukra an tax

slat n  w th  r gard  t  th  rat s,  g ral  ssu s  f  tax  adm strat n  and  ava lab ty  f  tax

tr at s. Th  ava lab ty f f scal nc nt s and th r nflu nc n th nv stm nt cl mat  w ll

als  b  analys d.

Th  r as ns that usually caus  d ssat sfact n w th th  h st c untry ar  “ nc ns st nt tax

laws, rrat c tax adm strat ns and an rall xc ss  tax burd n”.81 All f th  fact rs w

pr nt n Ukra  unt l r ntly. Th  n wly ad pt d Tax c  was a d at nat ng maj r

pr bl ms f nat nal tax syst m. H r, as w ll b  sh wn b w, th  r sults f th s att mpt ar

ntr rs al.

Th  g ral rat f th  c rp rat  pr t tax n Ukra s 23% fr m th  1 Apr l 2011. 82

Pr ns f th  n w Tax C ntr duc d st p-by-st p r duc ng f th  tax rat  t  16% by th  1

January 201483. T th r w th th  r duc ng f valu  add d tax (VAT) fr m pr nt 20% t  17%

by th  1 January 201484 t w ll substant ally l ght n th  tax burd n that bus ss s n Ukra

curr ntly fac . As far as VAT nv lv d, th  Tax C mp  th  duty f pay ng VAT nly n

bus ss s wh  turn r xc ds UAH300,000 (appr mat ly UR26,700). D sp  th

ght ng tax burd n, th  n w c  d s n t nat  th  pr bl m f xtr  numb r f tax s

and dut s that bus ss s sh uld pay n Ukra : t stabl sh s ght n nat nal and f  l cal

80 EASSON, supra note 78, at 20.
81 Id. at 18
82 Podatkovyi kodeks Ukrainy [Tax Code], part XX, sec. 4, art. 10, OFITSIINYI VISNYK UKRAINY [Official Bulletin of
Ukraine] 2010, No 92, Item 3248, available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=2755-
17&p=1300786320310825.
83 Id.
84 Id., at part XX, sec. 1, art. 10.
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tax s and dut s, wh ch d  n t nclud  th  paym nts t  s al funds, l  p ns n fund r s al

cur ty fund.85

Th  pr bl m  f  tax  adm strat n  s  f  th  m st  s us  pr bl ms  n  th

attract ss f Ukra  f r f gn nv stm nts. Ukra an syst m has b n cr d f r

xc ss  p rs f tax auth s.86 Th  n w C  d s n t nat  th s pr bl m, but grants

n m  p rs t  th  Stat  Tax Auth ty, am ng wh ch ar  th  p r t  c nduct aud t n

sp al cas s w th ut any pr nary n  t  th  taxpay r and add nal p rs t  c nduct

n-sch dul d aud ts.87

Th  g ral pr bl m f tax adm strat n that aff cts b th nat nal and f gn

bus ss s s ts nstab ty. Such nstab ty can b llustrat d by th  num us l tt rs f th  Stat

Tax Auth ty that nt rpr t th  appl cat n f th  laws n an unpr ctabl  way and ft n

ntrad ct ach th r r n nt rpr tat n f th  parl am nt.88 Th s  s tuat n  r als  an th r

pr bl m f tax l slat n n Ukra : pr ns f tax laws ar  amb gu us and g  th  p r t

stat  auth s t nt rpr t th m n a cas -by-cas  mann r that ncr as s th  p ss ty f

rrupt n. Th  n w Tax C  d s n t s lv  th s pr bl m and f ll w th  trad n f amb gu us

rd ng.89 An th r ssu  that caus s nstab ty n th  nat nal tax syst m f Ukra s th

pr bl m w th th  r mburs nt f VAT t xp rt rs. D al ng w th th  f scal pr bl ms dur ng

th  r ss n f 2008-2009, th  g rnm nt d th  taxpay rs ab ut USD2,000,000,000 by th

85 Id., at part I, art. 9,10.
86 TEGYPKO, supra note 38, at 9.
87 Podatkovyi kodeks Ukrainy [Tax Code], supra note 82, part II, chapter 8, art. 78, 80.
88 See e.g. Lyst Derzhavnoi Podatkovoi Administratsii do Derzhavnykh Podatkovykh Administratsii v AR Krym,
Oblastiakh, mistakh Kyievi ta Sevastopoli [Letter from the State Tax Authorities to the Tax Authorities in AR
Crimea, regions, cities Kyiv and Sevastopol] No. 2963/7/10-1017/302 (Feb. 03, 2011),
http://dpa.lg.ua/raz/17/230211.1.htm.
89 See, e.g. Podatkovyi kodeks Ukrainy [Tax Code], supra note 82, part V, art. 196, paragraph 196.1, subparagraph
196.1.14.
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nd f 200990. Th  n w tax c  cr at d m chan sm f aut mat c r fund f VAT t xp rt rs

wh  fall und r c rta n c nd ns. H r, th s m chan sm d s n t app ar t  s lv  th

pr bl m: th  f rst l st f c mpan s that can xp ct aut mat c r mburs nt f VAT nclud  just

tw nty f ur nam s.91

As f r th  r patr at n f nv stm nts, th  n w Tax C ntr duc d substant al n lt s

n th  tax syst m. Acc rd ng t  th  g ral rul , pay ng f Ukra -s urc d nc  t  n n-

nt s charg d w th th  15% w thh ld ng tax w th th xc pt n r th  r duc d tax rat  und r

a r vant tr aty n av danc f d ubl  taxat n. H r, th  n w rul ntr duc d n th  Tax

, all ws th  “b al wn r” f nc  t  b mpt d fr m th  w thh ld ng tax.92 Th s

rul  appl s t  d nds, nt st, r yalty and th r paym nts t  n n-r nts d rm d by th

pr ns  f  Tax  C .  Ukra  als s  a  party  t  67  nc  tax  tr at s93 s f wh ch

ntr duc  th  l r w thh ld ng tax rat s c mpar ng t  th  nat nal rat 94.

Am ng g ral pr bl ms that ar f r vanc n th  Ukra an tax syst m s a t -

nsum ng pr dur f pay ng tax s that am unts t mpr ss  657 h urs p r y ar acc rd ng t

th st mat n f D ng Bus ss R rt.95 Th  pr ns f a n w Tax C  try t  s lv  th s

pr bl m by ntr duc ng bl gat ry m chan sm f f ng tax r turns s ly n ctr c f rm f r

larg  and m um nt rpr s.96 G ral  pr bl ms  w th  numb r  f  tax s  that  must  b  pa d,

90 Bureau of Economic, Energy and Business Affairs, supra note 71.
91 Pres-Sluzhba Derzhavnoi Podatkovoi Administratsii [Press-Service of the State Tax Autority], Vyznacheno Pershi
24 Pidpryiemstva, iakym Avtomatychno Vidshkoduiut’ PDV [First 24 Enerprises Determined to Whom VAT Would
Be Automatically Reimbursed], STA.GOV.UA (MAR. 15, 2011),
http://www.sta.gov.ua/control/uk/publish/article?art_id=317637&cat_id=90622.
92 Podatkovyi kodeks Ukrainy [Tax Code], supra note 82, part III, art. 160, paragraph 160.2.
93 Mykhailo Razuvaiev & Bate C. Toms, Corporate Tax 2011: Ukraine, MARTINDALE.COM (Dec. 1, 2010),
http://www.martindale.com/taxation-law/article_BC-Toms-Co_1195358.htm
94 Treaty on the Avoidance of double taxation of profits and property, USSR-Cyprus, Oct. 29, 1982, Collection of
International Treaties of Russian Federation on elimination of Double Taxation 1995 (currently in force in Ukraine
providing for a general zero withholding tax rate for dividends).
95 Ease of Doing Business in Ukraine: Paying Taxes, DOINGBUSINESS.ORG,
http://www.doingbusiness.org/data/exploreeconomies/ukraine/#paying-taxes (last visited Mar. 27, 2011).
96 Podatkovyi kodeks Ukrainy [Tax Code], supra note 82, part II, chapter II, art. 49, paragraph 49.4.



C
E

U
eT

D
C

ol
le

ct
io

n

28

am unt f t  that t r qu s and g ral xc ss  tax burd n l d Ukra  t f th  w rst

n n th  rat ng f th as f d ng bus ss w th r sp ct t  pay ng tax s.97

Tax nc nt s hav  n t b n ntr duc d n Ukra n r nt y ars. S nc  th  Law “ n

th  R f F gn nv stm nts” had b n ad pt d n 1996 t  all nt rpr s d sr gard ng

th r n th  sam  tax rat s apply.98 Furth r ab shm nt f tax c nc ss ns n fr c

s99 n 2005 l d t  th nat n f all tax nc nt s up t  2011. Th  n w Tax c ,

r, ntr duc d s ral tax nc nt s that ar  ava labl  b th f r nat nal and f gn

nv st rs. Th  f rst nc nt s nt d n sp c ndustr s, d pm nt f wh ch s th

pr ty f r th  c untry (5-,4- and 3-stars h ls, l ght ndustry, sh pbu ld ng ndustry tc.), and

mpts th r pr ts fr m th  c rp rat  pr t tax f r th  p d f 10 y ars.100 Th  s nd

nc nt stabl sh s tax h days t ll th nd f 2015 f r small bus ss s wh  annual nc

s n t xc d UAH3,000,000 (appr mat ly UR265,000) and wh  m t a numb r f cr a

(typ f bus ss, numb r f mpl s, dat f r strat n tc.)101 Th  pr bl m  w th  tax

nc nt s s th  sam  as w th th nc nt s n th  sph f th  transf r f t chn gy:

nc nt s cann t nat  th  pr bl ms n th  wh  syst m and th  d  n t b  a

us argum nt t nv st n th  c untry.

Th  pr bl m that th  f ld f tax law fac s w th r sp ct t  attract ng f gn nv stm nt s

t p cul ar and as th r analys d f lds f law c nc rns th  appl cat n f g ral laws t

gn nv st rs. Tax law d s n t ntr duc  sp al tr atm nt f f gn d ct nv stm nts and

s n t addr ss tax nc nt s sp cally t  f gn nv st rs. Such s tuat n d s n t mply

97 Ukraine is in the 181 position among 183 analysed countries. Ease of Doing Business in Ukraine: Paying Taxes,
supra note 95.
98 Zakon Ukrainy Pro Rezhym Inozemnoho Investuvannia [Law of Ukraine On the Regime of Foreign Investments],
supra note 47.
99 Kononov, supra note 64, at 27.
100 Podatkovyi kodeks Ukrainy [Tax Code], supra note 82, part XX, section 4, art. 17.
101 Podatkovyi kodeks Ukrainy [Tax Code], supra note 82, part III, art. 154, paragraph 154.6.
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r s  unattract ss f Ukra an my t  th m. H r, th  c nt nt f th  tax rul s that

aff ct b th l cal and f gn nv st rs has s gn cant mpact n th nv stm nt cl mat n th

untry. As far as th  g ral c nd ns f th  tax syst m ar  ass ss d by th  f gn nv st rs,

Ukra  has v ry l ttl  chanc  t  sh w a c mp  advantag  and t  f rc  th nv st r t

ch  Ukra  as a h st stat  f r th r nv stm nts.

2.5 F gn xchang  R gulat ns

f th  maj r pr bl ms that d ng stat s fac s th  pr bl m f balanc f paym nts and,

ns qu ntly, th  pr bl m f th  stab ty f th  nat nal curr ncy. As far as nt rnat nal law

gn s th  r ght f c ntr l by th  stat s f th r curr ncy,102 th y  pay  h gh  att nt n  t

ng f gn xchang  f r th r transact ns w th th r stat s.103 Th s  s ct n  w ll  d al  w th

th  r gulat ns f f gn xchang n Ukra  and th nflu nc f th  r gulat ns n th

gn nv st rs.

Nat nal l slat n mp s s  l ts n th  fr m f f gn nv st rs t nv st n

Ukra . Th  f rst l t s th  curr ncy n wh ch th nv stm nts can b  mad . Acc rd ng t  th

gulat n f th  Nat nal Bank f Ukra n Pr dur f F gn nv stm nt n Ukra nly

d numb r f curr nc s s all d t  b nv st d n Ukra .104 That d s n t nclud , f r

xampl , curr nc s f such p nt al nv st rs l  Russ a, P land r Cz ch R publ c.105

An th r r str ct n that c nc rns f gn xchang mp s t  l t n r patr at n f xp rt

102 F.A. MANN, THE LEGAL ASPECTS OF MONEY 419 (2 ed. 1953) cited in E. I. NWOGUGU, supra note 79, at 18.
103 E. I. NWOGUGU, supra note 79, at 18.
104 Regulation On Procedure of Foreign Investment in Ukraine, Resolution No. 280 approved by the Board of the
National Bank of Ukraine, Aug. 10, 2008, registered by the Ministry of Justice, Aug. 29, 2005, No. 947/11227 (Ukr.)
available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=z0947-05.
105 Classifier of foreign currency and precious metals, Resolution No. 34 approved by the Board of the National Bank
of Ukraine, Feb. 04, 1998, registered by the Legal Department of the National Bank of Ukraine, Feb. 10, 1998, No.
521 available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=v0521500-98.
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pr ds nt  Ukra .106 Curr ntly, th s t  l t c nst tut s 180 days, h r dur ng r nt

c cr s t was d cr as d t nly 90 days that c nf rms th  v lat ty f th  nat nal

slat n  f  Ukra .  W th  r gard  t  f gn  trad ,  th  l t  n  us f  Ukra an  nat nal

curr ncy sts: f r th  purp s f f gn trad  th  l nc f Nat nal Bank f Ukra s

d f r paym nts n th  nat nal curr ncy f Ukra .107 n add n, n cas f paym nt f r

rv s r nd d by th  n n-r nts that xc ds UR100,000 th  r lut n f th  F gn

Mark t M ng C ntr  that th  paym nt d s n t xc d th  mark t pr s n d.108 Such

ts n th  f gn trad ncr as  th  t  and c sts f transact ns and at th  sam  t  mak

th  bus ss s l ss fl bl .

As far as th ssu f r patr at n f nv stm nts s nv lv d, Ukra an l slat n als

mp s c rta n r gulat ns. G rally, w th a numb r f xc pt ns such as mp rt paym nts and

gn nv stm nt r patr at ns th nd dual l nc s ar  r qu d f r transf r f curr ncy

abr ad109. H r, n w th ut th  r qu nt t bta n a l ns , th  f gn nv st rs hav

 subm t a numb r f d cum nts t  c mm rc al bank n rd r t  purchas  curr ncy f r furth r

patr at n f h s nv stm nts110. What s m , g ral cust m rul s ar  als  appl d t  transf r

106 Zakon Ukrainy Pro Poriadok Zdiisnennia Rozrakhunkiv v Inozemnii Valuti [Law of Ukraine On the Procedure of
Payment in Foreign Currency], art. 1, VIDOMOSTI VERKHOVNOI RADY [VVR] [Bulletin of Supreme Council] 1994,
No 40, Item 364, available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=185%2F94-%E2%F0.
107 Decret Pro Systemy Valutnoho Rehuliuvannia I Valiutnogo Kontroliu [Decree On the System of Currency
Regulation and Currency Control], art. 5(4) b, VIDOMOSTI VERKHOVNOI RADY [VVR] [Bulletin of Supreme
Council] 1993, No 17, Item 184, available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=15-93.
108 Regulations On Issuance Approval of the National Bank of Ukraine for Resident on Certain Operations,
Resolution No. 597 approved by the Board of the National Bank of Ukraine, Dec. 30, 2003, registered by the
Ministry of Justice, Feb. 5, 2004, No. 159/8758 (Ukr.) available at http://zakon.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=z0159-04.
109 Decret Pro Systemy Valutnoho Rehuliuvannia I Valiutnogo Kontroliu [Decree On the System of Currency
Regulation and Currency Control], supra note 107, at art. 5(4) a
110 Kononov, supra note 64, at 35-36.
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f cash thr ugh th  b rd r by nd duals. Max mum am unt that s p rm tt d t  transf r s

UR10,000 p r p rs n (3,000 f wh ch d  n t n d d clarat n)111.

gn xchang  r gulat n s f th  f lds f law that aff ct f gn d ct

nv stm nts m st d ctly. As far as Ukra an r gulat ns f f gn xchang  l t th  fr m

f f gn nv st rs and xt nd th  numb r f bur aucrat c pr dur s that f gn nv st r shall

mply w th n Ukra , t ncr as s th  transact n c sts f r nv st r. Th  r sult f such s tuat n

s that c ntr l f Ukra r th  stab ty f th  nat nal curr ncy b s an th r bstacl  f r

attract ng f gn nv stm nts.

111 Instruction On Transfer of Cash and Precious Metals through the Customs Border of Ukraine, Resolution No. 148
approved by the Board of the National Bank of Ukraine, May 27, 2008, registered by the Ministry of Justice, Jun. 11,
2008, No. 520/15211 (Ukr.) available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=z0520-08.
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Chapt r 3 – Nat nal L slat n Attract ng F gn D ct nv stm nts

n S ngap : P ss bl  Appl cat n n Ukra

Th  succ ssful d pm nt f S ngap  was bas d n th  pr n f ndustr s that w

mp rtant f r th my f th  stat  thr ugh attract ng f f gn d ct nv stm nts n th

ndustr s. As a r sult f th s m l, S ngap nv stm nt p cy was bas d n a p rm ss

l that us d nc nt s and publ c nv stm nts rath r than r str ct ns r l ts t  attract and

t th  m st fr m f gn nv stm nts.112

wadays, n a s tuat n wh  c untr s ar  m  and m  r ant n f gn d ct

nv stm nts n th r d pm nt, th xp nc f S ngap  w th r gard t  th r attract ng s

ng f h gh mp rtanc  f r d ng c untr s. As far as th s th s addr ss s th ssu f

mpact f nat nal l slat n f fl w f f gn d ct nv stm nts, th  chapt r w ll analys  th

maj r f lds f nat nal law that aff ct th nfl w f f gn d ct nv stm nts nt  th  c untry

and w ll d  th  m st succ ssful m asur s tak n by S ngap n rd r t  apply th m n

Ukra .

3.1 F gn D ct nv stm nts R gulat n

ngap  f ll ws th  appr ach ad pt d by d d c untr s.113 t d s n t d st ngu sh th

tr atm nt f nat nal and f gn nv st rs. S ngap  has n  s parat  laws n f gn

nv stm nts that w uld stabl sh any sp c r gulat ns f th s subj ct. Th  S ngap an

112 LIM & PANG, supra note 1, at 177.
113 See e.g. Germany in Kononov, supra note 64, at 32



C
E

U
eT

D
C

ol
le

ct
io

n

33

rnm nt n th r w rds mp s th  sam  r gulat ns b th n l cal and f gn nv st rs and

s n t mak  a d ff nc n th r tr atm nt.

r th  g ral rul f abs nc f d ff nc s n tr atm nt f l cal and f gn

nv st rs has ts l d xc pt ns. F rst f all, nv stm nts that ar  s ng th  S ngap an

nc nt s ar  subj ct t  s  add nal r qu nts. Am ng th  r qu nts ar  am unts f

cap tal nv stm nts, l l f t chn gy, stabl shm nt f r arch and d pm nt fac s.114

nd gr up f xc pt ns c nc rns th  l ts f f gn nv stm nts nt  s  strat c ar as:

arms and ammun n ndustr s, a r transp rt and publ c ut s.115 Th  part pat n f

gn rs s als  r str ct d n th wn rsh p and manag nt f n wspap rs116 and

br adcast ng117. F nanc al s ct r als  c nta ns s  r str ct ns n f gn nv stm nts: appr val

f th  F nanc  M st r s r qu d t  acqu  s  thr sh ld wn rsh p n th  l cal banks.118

nally, f gn rs ar  r qu d t  r  an appr val fr m stat  auth ty t  purchas  c rta n

typ s f r nt al pr rty.119 Such l ts ar  c mm n n th  h st c untr s f r pr ct n f

nat nal nt st and d  n t nflu nc  cruc ally th nv stm nt cl mat n th  c untry. t may

und surpr ng, but c mpar ng th  m asur s, ad pt d n S ngap  f r l ng th  pr nc f

gn nv st rs, t  Ukra an s t app ars that n Ukra an r gulat ns n s  cas s ar

n l ss r str ct .

114 LIM & PANG, supra note 1, at 53.
115 Christoph Antons, supra note 5 at 229.
116 Newspaper and Printing Act limits the ownership to 5% per stockholder and requires that directors were citizens
of Singapore. Newspaper and Printing Presses Act, STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow
“Newspaper and Printing Presses Act” hyperlink) (last visited Mar. 27, 2011).
117 Broadcasting Act limits foreign ownership in broadcasting companies to 49% and restricts the ownership by the
single stockholder to 5%. Broadcasting Act, STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow
“Broadcasting Act” hyperlink)  (last visited Mar. 27, 2011).
118 Banking Act, STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow “Banking Act” hyperlink) (last visited
Mar. 27, 2011).
119 Residential Property Act, sec.3, STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow “Residential Property
Act” hyperlink) (last visited Mar. 27, 2011).
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Th  S ngap an appr ach acc rd ng t  wh ch f gn and l cal nv st rs ar  tr at d n

th  sam  way str ss s th nn ss f th my t  f gn nv stm nts. Pr ct n f th

nv stm nts s bas d pr mar ly n g ral l slat n that r gulat s bus ss act ty w th ut

st nct n f n f th nv st rs. Th  r ghts f f gn nv st rs aga nst xpr pr at n and

nat nal sat n ar  sp cally pr ct d n th  num us b lat ral agr nts s gn d w th th

untr s that ar  maj r nv st rs nt  th my f S ngap .

Th  appr ach, ch n by Ukra f d ff nt at ng f gn and l cal nv st rs, as was

sh wn supra,  d s  n t  a m  at  l ng  th  act ty  f  th  f gn rs  n  th  c untry.  n  th

ntrary, t sp cally art culat s th  guarant s, grant d by th  stat  t  th  f gn nv st rs.

th appr ach s hav  th  sam  d ct n – t  b t fr m f gn d ct nv stm nts thr ugh

nc nt s and nat nal tr atm nt f f gn nv st rs, but n t thr ugh r str ct ns and l ts.

Th , sw tch ng t  th  m l ch n by S ngap  w ll n t mpr  th  attract ss f th

untry f r f gn nv stm nts.

n th  s tuat n wh  th  l cal and f gn nv st rs ar  put n th  sam  p n,

cruc ally mp rtant f r f gn nv st rs ar  th  g ral c nd ns f d ng bus ss n th

untry. Th  c mp  advantag f S ngap s that t nat d substant al r str ct ns n

bus ss act ty and cr at d a bus ss-fr ndly atm sph n th  c untry. Such att tud f th

stat  t  bus ss act ty cr at d a c mp  advantag  t  S ngap n th  f rm f l w

transact n c sts f r bus ss s and th  l d t  f gn nv st rs arr ng n th  c untry. Th

asur s tak n by S ngap  and th r p ss bl mpl cat n n Ukra  ar  t  b  analys d b w.
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3.2 C mpany Law

Th  f rms f bus ss act ty n S ngap nclud  s -pr pr rsh p, partn rsh p, l d

ab ty partn rsh p (LLP), l d partn rsh p, c mpany, branch and r pr ntat ff .120 n

rd r t  c nduct bus ss n S ngap  an nt ty as a rul  must b  r st d w th th  Acc unt ng

& C rp rat  R gulat ry Auth ty (ACRA).121

Th  bus ss structur s d ff r w th r gard t  th r fl ty, c sts f adm strat n,

numb rs f r gulat ns and th  d gr f l ab ty. S -pr pr rsh p and partn rsh p ar  th

bas c bus ss structur s that ar  l gal nt s n t s parat d fr m th r wn rs. Bus ss wn rs

hav  unl d and j nt l ab ty f r all th  d bts and l ab s ncurr d by th r f rms and by

th r bus ss partn rs.122 H r, th  f rms f bus ss s hav  th as st syst m f

adm strat n b caus  th y d  n t n d t  f  annual r turns w th ACRA123. L d l ab ty

partn rsh p and c mpany s parat  th wn rs fr m th  bus ss nt ty’s l ab ty and l ts th

rm r t  th  am unt f c ntr but n f th wn rs nt  th  statut ry cap tal.124 H r, th

gulat n f th r act ty s much m  d ta d and w ll b  d scuss d furth r. Th  m xtur f

th typ s f bus ss f rms that nclud  l d and unl d l ab ty s l d partn rsh p: th

ma n f atur f t s that t l ts nly l ab ty f th  partn rs that d  n t tak  part n th

manag nt f th  partn rsh p.

120 Register Your Business: Choose a Business Structure, BUSINESS.GOV.SG,
http://www.business.gov.sg/EN/StartingUp/RegisterYourBusiness/index.htm (last visited Mar. 27, 2011).
121 Accounting And Corporate Regulatory Authority Act, STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow
“Accounting And Corporate Regulatory Authority Act” hyperlink) (last visited Mar. 27, 2011).
122 Consultation Paper on Limited Liability Partnerships in Singapore, ACRA.GOV.SG,
http://www.acra.gov.sg/NR/rdonlyres/D4CDED00-2F30-4772-AAAB-
0D8C0CFDEB7D/9706/LimitedLiabilityPartnershipsReportsFirstConsultati.pdf (last visited Mar. 27, 2011).
123 Companies Act, sec. 197 (1), STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow “Companies Act”
hyperlink) (last visited Mar. 27, 2011).
124 PAMELA HANRAHAN ET AL., COMMERCIAL APPLICATIONS OF COMPANY LAW IN SINGAPORE 56-57,63 (2nd ed.,
2004).
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Th nt sts f f gn nv st rs ar  usually d ct d t  l ng th r l ab ty n th  h st

untry.  Th ,  just  tw  maj r  typ s  f  bus ss  act ty,  wh ch all w an  nv st r  t  av d

full l ab ty, shall b  analys d n m  d ta ls: l d l ab ty partn rsh ps and c mpan s.

Th  l d l ab ty partn rsh p was d gn d pr mar ly t ff r ts m mb rs l d

ab ty  wh  all ng  th m  t  r ta n  fl ty  n  rat ng  th  LLP  as  a  trad nal

partn rsh p.125 t s n t r qu d, f r xampl , t  f  annual r turns w th ACRA.126 H r,

annual d clarat n must b  subm tt d t  ACRA stat ng wh th r th  LLP s abl  t  pay ts d bts as

th y b  du n th  n rmal c urs f bus ss.127 Substant al l t n th  usag f LLP as a

bus ss nt ty s th  l t n th  numb r f partn rs: C mpan s Act r qu s all bus ss

nt s that c ns st f m  than 20 p rs ns t  b  r st d n a f rm f c mpany128.

Acc rd ng t  th  C mpan s Act, th  ar  thr  typ s f c mpan s n S ngap :

mpan s l d by shar s, c mpan s l d by guarant  and unl d c mpan s129. F r

th  purp s f carry ng n a bus ss th  f rst typ f c mpan s s usually us d.130 Th

mpany can b nc rp rat d n tw  typ s: a pr vat r a publ c c mpany. Publ c c mpan s hav

advantag s c mpar d t  th  pr vat  c mpan s such as abs nc f shar  transf r r str ct ns and

abs nc f l ts n numb r f shar ld rs (l t f 50 m mb rs s stabl sh d f r pr vat

mpan s).131 H r, add nal r qu nts ar  als mp d n publ c c mpan s. F r

nstanc , add nal r qu nt f nv tat n t  th  publ c t  subscr  f r shar s r d ntur s

125 Consultation Paper on Limited Liability Partnerships in Singapore, supra note 122.
126 Companies Act, supra note 123.
127 Limited Liability Partnerships Act, sec.24(1), STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow “Limited
Liability Partnerships Act” hyperlink) (last visited Mar. 27, 2011).
128 Companies Act, supra note 123, sec. 13.
129 Id., sec. 17
130 Christopher J. Murphy, Singapore, in COMMERCIAL LAWS OF EAST ASIA 405, 419 (Alan S. Gutterman & Robert
Brown eds., 1997).
131 Companies Act, supra note 123, sec. 18 (1)b.
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f th  c mpany sts.132 t  s  mp rtant t  m nt n that n th r LLP n r f r  pr vat  and publ c

mpany has m mum cap tal r qu nts.133

stabl sh ng a branch r a r pr ntat ff s als  ava labl n S ngap . A f gn

mpany that d s n t w sh t stabl sh a l cal bus ss nt ty but d s t  carry n a bus ss

n S ngap  may r st r a branch n S ngap . Th  r strat n r qu s th  appl cat n thr ugh

nl  f ng syst m and subm tt ng f a pr scr d s t f d cum nts.134 Tw  l cal ag nts must b

app nt d by a f gn c mpany wh  act n th  c mpany’s b half. n cas  th  f gn c mpany s

t  g ng  t  c nduct  bus ss  n  th  t rr ry  f  S ngap  and  just  want  t  b  r pr nt d  n

ngap t has an pt n t n a r pr ntat ff .135 Th  p rm ss n fr m th  Trad

pm nt B ard must b  grant d f r th s purp .136 Such  var ty  f  bus ss  f rms  w th

th r wn pr s and c ns g s w  ch  f gn nv st rs and th  l t th m ugh

fl ty t  sat sfy th r n ds n a b st way.

n t rms f sp d and c st th nc rp rat n f th  c mpany r l d l ab ty

partn rsh p n S ngap s v ry ff nt. f th s n  n d t  apply f r add nal appr vals r

ws t tak s 15 m nut s t nc rp rat  a bus ss nt ty r r st r a branch f f gn

mpany v a an nl  s rv  that s ava labl  fr m any plac n th  w rld w th an nt rn t

nn ct n.137 bta ng f c mpany s al aft r r strat n d s n t r qu  any sp al

auth sat n and s g rally bta d fr m th rd-party stat rs w th n  day138. M r,

subm tt ng f a chart r n th  pr ss f r strat n f a c mpany s n t n ssary and th

132 Id., sec. 61 (2).
133 PAUL J DAVIDSON & FRANCA CIAMBELLA, INVESTMENT IN SOUTHEAST ASIA: POLICY AND LAWS 198 (1995).
134 Id., at 194.
135 Murphy, supra note 130, at 422.
136 Id.
137 Incorporating a Local Company, ACRA.GOV.SG,
http://www.acra.gov.sg/Company/Starting_a_Company/Incorporating+a+Local+Company.htm (last visited Mar. 27,
2011)
138 Starting a Business in Singapore, DOINGBUSINESS.ORG,
http://www.doingbusiness.org/data/exploreeconomies/singapore/starting-a-business (last visited Mar. 27, 2011).
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standard art cl s f ass at n c nta d n th  Ann s f C mpan s Act ar  appl d, what

ncr as s th  sp d f pr parat n f r r strat n.139 C sts f stabl sh ng a bus ss d nd n

th  typ f th  bus ss and d ff r fr m SGD150140 (appr mat ly UR83) f r r strat n f

LLP t  SGD300141 (appr mat ly UR166) f r r strat n f a c mpany. Th  c sts ar

lat ly h gh, c mpar ng th m t  Ukra an s. H r th y ar nat d by th

ff ct ss and h gh sp d f th  wh  pr dur .

As was sh wn supra, start ng fr m th  p nt f stabl sh ng th  bus ss nt ty n

Ukra , f gn nv st rs fac  th rr gulat n and c mpl ty f Ukra an l gal syst m that

ncr as s th  c sts f rat n th . Th  v ry f rst ssu n attract ng f gn nv st rs s g ng

 th m an pp rtun ty t stabl sh bus ss nt ty n th  h st stat  w th th  m mum t  and

sts. Th  Ukra an syst m d s n t all w that. F r s lv ng th s pr bl m th xp nc f

ngap  shall b  tak n as a m l.

rst f all, m asur s t  d cr as  th  t  and c mpl ty f th  bus ss-r strat n

pr dur  sh uld b  tak n. Th  f rst st p n th s d ct n w uld b ntr duc ng an ctr c

ng  syst m that  all ws  th  r strat n  f  a  bus ss  nt ty  fr m a  d stanc .  Th  rud ntary

and t -c nsum ng pr dur f bta ng th  appr val f M stry f nt rnal Affa rs f r

pr parat n f a c mpany s al has t  b nat d. S ndly, th  m chan sm f c nduct ng th

bus ss by th  f gn nv st r thr ugh a branch shall b stabl sh d. t w ll g  t  th nv st rs

ugh fl ty t  ch  th  appr pr at  m l f r nv st ng nt  Ukra . F nally, th  h gh

qu nts f m mal cap tal t  th  m mal statut ry cap tal f st ck c mpan s shall b

nat r at l ast d cr as d. Curr nt m mum cap tal r qu nts n Ukra  d -fact bl

139 Companies Act, supra note 123, Fourth Schedule.
140 Fees: Limited Liability Partnership, ACRA.GOV.SG, http://www.acra.gov.sg/NR/rdonlyres/BE1A0834-EE5D-
475D-831C-4CF311E3F204/10270/FeesLLP_24Sep09.pdf (last visited Mar. 27, 2011).
141 Companies Act, supra note 123, Second Schedule
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th  f und rs f th  c mpany that has m  than t n m mb rs t nv st substant al am unts and

th  l t th  fr m f bus ss.

3.3 nt ll ctual Pr rty and T chn gy Transf r Laws

ng f th nt ll ctual pr rty pr ct n was f th  pr s f S ngap n rd r

 attract f gn r arch and d pm nt, t chn cal sk lls.142 Pr ntly, t s r gn d that

“S ngap  has d d f th  str ng st nt ll ctual pr rty r s n As a”.143

Succ ssful pr ct n f nt ll ctual pr rty n S ngap s bas d b th n appr pr at

slat n and ff ncy f th nf rc nt pr dur s.

ngap  has s gn d maj r tr at s n th  sph f nt ll ctual pr rty pr ct n such

as th  Par s C nv nt n, B rn  C nv nt n, Madr d Pr l, N  Agr nt, S ngap  Tr aty

tc. M r, S ngap , as a m mb r f WT  and a party t  th  Agr nt n Trad  R lat d

Asp cts f nt ll ctual Pr rty R ghts (TR PS), mpl nt d th r pr ns nt  th  nat nal

law and adm strat  r .144 A substant al st p n th  d pm nt f nt ll ctual pr rty

laws was mad  by s gn ng f Fr  Trad  Agr nt w th th  Un d Stat s, n wh ch S ngap

und rt k add nal bl gat ns n pr ct n f nt ll ctual pr rty.145

n th  s tuat n wh n th  l slat n f th  c untry s br ught nt  l  w th maj r

nt rnat nal r gulat ns, th  r f nt ll ctual pr rty pr ct n s pr mar ly d ndant n

th nf rc nt f th nt ll ctual pr rty laws. nf rc nt m chan sms f nt ll ctual

142 Soon & Stoever, supra note 8 at 329.
143 Bureau of Economic, Energy and Business Affairs, U.S. Department of State, 2011 Investment Climate Statement
– Singapore, STATE.GOV, (Mar.2011), http://www.state.gov/e/eeb/rls/othr/ics/2011/157355.htm.
144 Intellectual Property Office of Singapore: Overview, IPOS.GOV.SG, http://www.ipos.gov.sg/topNav/abo/ (last
visited Mar. 27, 2011).
145 Free trade Agreement, U.S.-Singapore, May 6, 2003, USTR.GOV,
http://www.ustr.gov/sites/default/files/uploads/agreements/fta/singapore/asset_upload_file708_4036.pdf (last visited
Mar. 27, 2011).
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pr rty r ghts n S ngap nclud  b th C l and Cr nal r s.146 Th  h gh ff ncy f

th  pr ct n f nt ll ctual pr rty r ghts n S ngap s ach d thr ugh s  sanct ns.

nfr ng ng f trad  mark r ghts, f r xampl , may caus  a f  up t  SGD100,000 and/ r

mpr nm nt f r a max mum t rm f 5 y ars.147 Str ng p cy f mp ng such d rr nt

nt nc s s a part f th  “ ff rts t  pr  S ngap  as a r nal nt ll ctual pr rty c ntr

and th  c nc tant n d t  clamp d wn n p racy f nt ll ctual pr rty”.148

Th  g rnm nt’s ff rts t  r duc  v lat ns f nt ll ctual pr rty laws l d t

nclud ng S ngap n th  l st f c untr s w th th  l st rat f s ftwar  p racy n 2007.149

r, s ral pr bl ms n th  sph f nt ll ctual pr rty pr ct n r ma n uns lv d.

ff rts n rc ng v lat ns f nt ll ctual pr rty such as nl  p racy and c rp rat nd-

us r p racy f bus ss must b  tak n by th  g rnm nt acc rd ng t  th  lat st r rt f

nt rnat nal nt ll ctual Pr rty All anc .150

ngap  manag d t  s lv  th nf rc nt pr bl m that s curr ntly th  pr  c nc rn

n th  pr ct n f nt ll ctual pr rty r ghts n Ukra . Th , S ngap an xp nc n

lv ng th s pr bl m s f h gh mp rtanc  f r Ukra . Th ncr as d am unt f f s b th n

cr nal and adm strat  pr dur s may b  an ff ct  way f pr nt n th

nfr ng nts f nt ll ctual pr rty r ghts. H r, ch fly th  m chan sm f s lv ng th

nf rc nt pr bl m n S ngap  l d n t n l gal m asur s but n th  c urt pract  that mpl d

stat  p cy nt d n mp ng f s  sanct ns. Ukra s a c nt ntal law stat  and d s

t all w mp n f stat  p cy thr ugh pr nts. H r, th  summar s f c urt

146 Reference to Singapore Laws: Chapter 12: Intellectual Property Law, SINGAPORELAW.SG,
http://www.singaporelaw.sg/content/iplaw2.html.
147 Id., at sec. 12.5.29.
148 Ong Ah Tiong v Public Prosecutor [2004] cited in Reference to Singapore Laws: Chapter 12: Intellectual
Property Law, supra note 147.
149 Seventh Annual BSA and IDC Global Software Piracy Study, supra note 73.
150 International Intellectual Property Alliance, Singapore: 2011 Special 301 Report on Copyright Enforcement and
Protection, IIPA.COM, http://www.iipa.com/rbc/2011/2011SPEC301SINGAPORE.pdf (last visited Mar. 27, 2011)
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pract  by th  Supr  C urt that has a quas bl gat ry charact r but usually f ll d by th

r c urts can b  gu danc n mp ng f m  d rr nt sanct ns.

3.4 Tax Law

Th  tax burd n that f gn nv st rs fac n S ngap s l ght. Th  c rp rat s ar  tax d at a rat

f 17%151. M r, th  tax d nc  up t  SGD300,000 (appr mat ly UR167,000) s tax d

at 8,5% rat .152 Th  Valu  Add d Tax (G ds  & S rv s  Tax  n  S ngap )  rat s  7% and s

mpuls ry nly f th  turn r xc ds SGD1,000,000 (appr mat ly UR557,000)153. Such

mp  tax rat s ar  th ms lv s qu  attract  f r f gn nv st rs. H r, th  tax

syst m f S ngap  has m  f atur s that may b f h gh r vanc  f r f gn nv st rs.

Am ng th m ar  f r xampl  abs nc f cap tal ga n tax154,  and abs nc f w thh ld ng tax n

nds155 that all ws f gn nv st rs t  r patr at  th r pr t ff ct ly.

As was argu d b , th  r f tax adm strat n s f h gh mp rtanc  f r cr at ng an

nv stm nt-fr ndly cl mat n th  c untry. Tax adm strat n n S ngap s r pr nt d by th

nland R nu  Auth ty f S ngap  ( RAS). RAS acts as an ag nt f th  g rnm nt t

ass ss, c ll ct and nf rc  paym nt f tax s. n c nn ct n w th such funct ns, RAS s

sp ns bl  f r adm st ng th nc  Tax Act, G ds & S rv s Tax Act, Pr rty Tax Act

151 Income Tax Act, sec. 43 (1) (a), STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow “Income Tax Act”
hyperlink) (last visited Mar. 27, 2011).
152 Id., at sec. 43 (6) (b)(ii)
153 Goods And Services Tax Act, sec. 16 (c), STATUTES.AGS.GOV.SG, http://statutes.agc.gov.sg/ (follow “Goods And
Services Tax Act” hyperlink) (last visited Mar. 27, 2011).
154 Marco Verweij & Riccardo Pelizzo, Singapore: Does Authoritarianism Pay?, 20 JOURNAL OF DEMOCRACY 18, 21
(2009) available at http://muse.jhu.edu/journals/journal_of_democracy/v020/20.2.verweij.html#f5-text.
155 Withholding tax: For what payment do I withhold tax: Dividend payments, IRAS.GOV.SG,
http://iras.gov.sg/irasHome/page04_ektid596.aspx (last visited Mar. 27, 2011).
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and s th r acts that r gulat  dut s and tax s such as Stamp Duty, Pr rty Tax tc.156 Th

adm strat  h ad f th RAS s act ng as C mptr ll r f nc  Tax and s r sp ns bl  f r

th  r sp ns bl  f r th  ass ssm nt and c ll ct n f th s tax157. n rd r t  p rf rm h s dut s,

mptr ll r has suff nt auth ty that nclud s p rs t  s arch and s  b ks, d cum nts r

pap rs nclud ng r rds k pt by n ctr c r th r f rmat; t  call f r stat nts f bank

acc unts, ass ts and th r s urc s f nc tc.158

Th  m chan sm f pay ng tax s s xtr ly s mpl d n S ngap , wh ch mak t

ss bl  t  sp nd m mum f t n p rf rm ng f th s pr dur . Th  sp al nt rn t p rtal

r taxpay rs was ntr duc d t nt ract w th RAS ctr cally.159 t all ws subm tt ng nc

Tax, G ds and Sal s Tax r turns, v ng th  tax acc unt d ta ls and mak  paym nts v a

nt rn t bank ng.160 Th  syst m f pay ng tax s ntr duc d n S ngap  has br ught t t f

th  b st p n n th  w rld rat s w th r gard th  t  that must b  sp nd n pay ng tax s.161

Furth rm , an mp rtant r n S ngap s play d by num us tax nc nt s that ar

wadays pr d thr ugh c xpans n nc nt s (R f fr m nc  Tax) Act162

and th nc  Tax Act.163 Tax nc nt s ar  r gard d as an mp rtant m chan sm f attract ng

nv stm nts n d rabl  f lds. As can b  s n fr m Tabl  3.4 th nc nt s ar  a d at

attract ng f gn nv stm nts n manufactur ng, f nanc al s rv s and nt ll ctual pr rty

156 Overview: IRAS’ Role in Nation-building and Economic Development, IRAS.GOV.SG,
http://www.iras.gov.sg/irasHome/page_ektid1926.aspx (last visited Mar. 27, 2011).
157 Income Tax Act, supra note 151, at sec. 4 (3).
158 MAK OI LENG ET AL., SINGAPORE INCOME TAX SUBMISSIONS HANDBOOK 547 (2008).
159 Welcome to myTax Portal, MYTAX.IRAS.GOV.SG, https://mytax.iras.gov.sg/ESVWeb/default.aspx (last visited
Mar. 27, 2011).
160 LENG, supra note 158, at 548.
161 Ease of Doing Business in Singapore: Paying Taxes, DOINGBUSINESS.ORG,
http://www.doingbusiness.org/data/exploreeconomies/singapore#paying-taxes (last visited Mar. 27, 2011).
162 Economic Expansion Incentives (Relief From Income Tax) Act, STATUTES.AGS.GOV.SG,
http://statutes.agc.gov.sg/ (follow “Economic Expansion Incentives (Relief From Income Tax) Act” hyperlink) (last
visited Mar. 27, 2011).
163 Income Tax Act, supra note 151, at sec. 13 – 13Y.
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pm nt. What s m , th  pr gram f attract ng mult nat nal c rp rat ns t stabl sh

th r h adquart rs n S ngap 164 s als  r fl ct d n tax nc nt s pr d by th  g rnm nt.

Sch ts Su tabl  f r

r (Manufactur ng)
Tax mpt n n nc  fr m qual fy ng
act s Manufactur ng

r (S rv s) (als
ava labl  f r nt rnat nal

adquart rs Award)
Tax mpt n n nc  fr m qual fy ng
act s

rv s, G ral
adquart rs

pm nt and xpans n
nc nt  (als  ava labl  f r
nt rnat nal H adquart rs

Award)
duc d tax 5% r 10% n ncr ntal

nc  fr m qual fy ng act s

Manufactur ng,
rv s, R nal
adquart rs/

nt rnat nal
adquart rs, P

Hub

nv stm nt All wanc

All wanc f 30% r 50% f appr d
d cap tal xp nd tur n t p f n rmal

100% cap tal all wanc Manufactur ng

nanc  & Tr asury C ntr
Tax nc nt

duc d tax 5% r 10% n f s, nt st,
nds and ga ns fr m qual fy ng

rv s/act s, WHT mpt n n
nt st paym nts n l ans fr m banks and

tw rk c mpan s f r FTC act s
nanc  & Tr asury
ntr

Appr d R yalt s
nc nt

duc d WHT 0% r 5% n r yalty
paym nts t  acc ss advanc d t chn gy
and kn w-h w

Manufactur ng,
nanc  & Tr asury
ntr

Appr d F gn L an

duc d WHT 0%, 5% r 10% n nt st
paym nts n l ans tak n t  purchas
pr duct qu pm nt Manufactur ng

S19B wr ng-d wn
all wanc s f r P
acqu n

Aut mat c 5-y ar wr -d wn f l gal and
n PR ar  acqu d, DB's appr val s

qu d f nly n PR s acqu d P Hub
S19C wr ng-d wn
all wanc s f r R&D c st-
shar ng

1-y ar wr -d wn f r R&D c st-shar ng
paym nts

Manufactur ng, P
Hub

Tabl  3.4 – Tax nc nt s n S ngap 165

164 MARSHALL CAVENDISH, WORLD AND ITS PEOPLES: EASTERN AND SOUTHERN ASIA Vol. 9 1291 (2008).
165 Financial Assistance And Other Incentive Schemes: Tax Incentives, EDB.GOV.SG,
http://www.edb.gov.sg/edb/sg/en_uk/index/why_singapore/Guide_to_Investing_in_Singapore/financial_assistance.ht
ml (last visited Mar. 27, 2011).
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Pr n f nc nt s s v ry fl bl  b caus  th  d n ab ut th nc nt s mad

by th  M st r f F nanc  wh  grants th m “ f h  c ns rs t xp nt n th  publ c nt st t

 s ” and “subj ct t  such c nd ns as h  th nks f t”166. H r, d ta ls ab ut th  b t and

ndustr s t  b nc urag d ar  d d by th  M stry f Trad  and ndustry and th c

pm nt B ard.167

s th  ab nt d charact st cs f nat nal tax syst m, S ngap  has

nclud d a larg  v lum f tax tr at s that xclud  th  p ss ty f d ubl  taxat n f nc

arn d n  c untry by a r nt f th th r c untry, wh ch s f h gh mp rtanc  f r

ngap  wh ch s nt d n f gn nv st rs.168 Th rall ass ssm nt f th  tax l slat n

n S ngap  d nstrat s that t has b f th  cruc al fact rs that nflu nc d th nfl w

f f gn d ct nv stm nts nt  th my f th  c untry.

Th  Ukra an tax syst m can b t fr m th  S ngap an xp nc f attract ng

gn nv st rs thr ugh ff ct  tax adm strat n, l w tax s and var abl  tax nc nt s that

ar nt d  n  f gn  d ct  nv stm nts.  As  th  r arch  f  Ukra an  tax  syst m sh ws,  th

maj r pr bl m r ma ns a p r tax adm strat n. Th  n w tax c  tr s t  s lv  th s pr bl m

ll ng th  appr ach d mpl d by S ngap : s mpl cat n f tax adm strat n thr ugh

ng f tax r turn n ctr c f rm, ntr duct n f tax nc nt s tc. H r, th  r sults f

th  att mpts ar  n t st ll cl ar. Such nn vat ns n tax adm strat n as grant ng add nal

rs t  tax auth s n th  c nd ns f h gh l l f c rrupt n n th  c untry169 may l ad

 w rs ng f th  tax adm strat n r . R lat ly l w thr sh ld f r bl gat ry pay ng f

166 Christoph Antons, supra note 5 at 229.
167 MARGARET FORDHAM, DEVELOPING SINGAPORE-TAX INCENTIVES FOR INVESTMENT & EXPANSION UNDER THE
ECONOMIC EXPANSION INCENTIVES (RELIEF FROM INCOME TAX) ACT 57 (1985) cited in Christoph Antons, supra
note 5, at 229.
168 By now Singapore is a party to more than seventy Avoidance of Double Taxation Agreements that covers all type
of income. Tax treaties, IRAS.GOV.SG, http://www.iras.gov.sg/irasHome/page.aspx?id=812#comprehensive (last
visited Mar. 27, 2011).
169 TRANSPARENCY INTERNATIONAL, supra note 37.
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valu  add d tax n Ukra  (wh ch s appr mat ly tw nty t s l r than n S ngap )

ma ns th  pr bl m, b caus t cr at s add nal r nu s f r th  budg t at th xp ns f small

nt rpr s.

3.5 F gn xchang  R gulat ns

ngap  curr ntly d s n t hav  any xchang  c ntr l.170 Alth ugh th xchang  C ntr l Act

ma ns n f rc  th s n  any c ntr l r r str ct n n transf r f funds s nc  1978.171 t m ans

that n  appr val r p rm ss n n paym nt r th r transf r f funds t  any c untry n any

curr ncy s r qu d. Alth ugh unl d am unts f f gn curr ncy may b  br ught and tak n

ut fr m th  c untry, th  r str ct ns n transf r f g ld ar  st ll n f rc .172 Such att tud  t

gn  curr ncy  n  th my  f  th  stat  c nf rms  th  status  f  S ngap  as  an  my

n t nt rnat nal nv stm nts.

Th  m l that s appl d n S ngap  w ll b  d ff cult t  transplant n Ukra  du  t  th

fact that t fac s pr bl ms w th th  balanc f paym nts. D sp  th  fact that such a p cy w ll

ad t  substant al r f f r f gn nv st rs, t may caus  th nstab ty f Ukra an nat nal

curr ncy and c ns qu ntly l ad t  w rs ng th nv stm nt cl mat n l ng-t rm p rsp ct .

r, such mpr nts as r duct n f c ntr l r th  purchas ng curr ncy f r furth r

patr at n f f gn nv stm nts, ncr as ng th  t -l t n r patr at n f xp rt pr ds

nt  Ukra r mpr nt f th  c ntr l m chan sm r th  pr s f xp rt d s rv s w ll

gn cantly mpr  th nv stm nt attract ss f Ukra .

170 LEE SHENG-YI, THE MONETARY AND BANKING DEVELOPMENT OF SINGAPORE AND MALAYSIA 203 (3rd ed., 1990).
171 DAVIDSON, supra note 132, at 199.
172 CLAUDIA CRAGG, HUNTING WITH THE TIGERS: DOING BUSINESS WITH HONG KONG, INDONESIA, SOUTH KOREA,
MALAYSIA, THE PHILIPPINES, SINGAPORE, TAIWAN, THAILAND, AND VIETNAM 252 (1993) (stating that gold brought
and taken out of Singapore must be declared).
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nclus n

Th  purp f th  th s was t  c mpar  th  nat nal l gal syst ms f S ngap  and Ukra

cus ng n th  f lds that ar mp rtant f r attract ng f gn d ct nv stm nts. Th  a m f th

mpar n was t valuat  th nflu nc f nat nal l slat n n th nfl w f f gn d ct

nv stm nts and t  sugg st p ss bl mpr nts n Ukra an laws n th  bas s f th

ngap an xp nc .

Th  Ukra an appr ach t  f gn nv stm nts was bas d n grant ng add nal

pr nc s  t  f gn  nv st rs.  W th  th s  a m  th  Law  “ n  R f  F gn  nv stm nts”

pr d f gn nv st rs w th add nal guarant s. What s m , n th  f rst stag s f

pm nt Ukra  tr d t  bas  attract ng f gn nv stm nts n grant ng tax pr nc s t

gn nv st rs. H r, as th  data n th nfl w f f gn d ct nv stm nts sh ws, th

asur s w  n t ff nt. Th  ma n bstacl  t  th s, as was analys d n th  th s, w

nc ns st nt r gulat ns f g ral bus ss act ty that mad  th  g ral nv nm nt f

nduct ng bus ss n Ukra  unattract  t  f gn rs. Th  m l us d by S ngap  f r

attract ng f gn nv stm nts was pr mar ly bas d n th  cr at n f bus ss-fr ndly c nd ns

sr gard ng th ns f th nv st r. Furth r attract n f nv st rs n th ndustr s mp rtant

r th  c untry was c nduct d thr ugh ndustr s-sp c nc nt s.

Th  r arch sh ws that th  p ss bl mpr nt f Ukra an l slat n l s pr mar ly

n th mpr nt f th  g ral laws that r gulat  bus ss act ty n th  c untry d sr gard ng

th ns f th nv st r. Analys s f th  maj r f lds f law that r gulat  bus ss act ty n

ngap  r al d th  ways f p ss bl  appl cat n f S ngap an m ls n Ukra an

slat n. As a r sult, c ncr  r mm ndat ns w  mad  as t mpr nt f th  laws f
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Ukra  r gulat n bus ss act ty n th  c untry w th th  d ff nc s n c and

st cal backgr und f b th c untr s n m nd. mpl ntat n f th  r mm ndat ns w ll

mpl fy d ng bus ss n Ukra , mpr  th nv stm nt cl mat n th  c untry and, th ,

ncr as  th  fl w f f gn nv stm nts nt  th  c untry.

Th  analys s f th  nat nal l gal syst ms c nf rm d th a that nat nal laws aff ct th

nfl w f f gn d ct nv stm nts nt  th  c untry. What s m , t mphas d that th  us f

gn nv stm nt nc nt s n nat nal l slat n s n t ts lf ugh and th  appr pr at

gulat n f g ral bus ss act ty s r qu d t  attract f gn d ct nv stm nts nt  th

untry.
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