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EXECUTIVE SUMMARY

Associational life in Ethiopia existed since timememorial in a form of traditional
community based organizations. The emergence aog@tiyrof modern civil society
organizations is, however, a recent phenomenonn Eveugh the Ethiopian Constitution
guarantees the right to freedom of associationprapcehensive and up-to-date legislation
was lacking, for so long, that would effectivelyguéate the steadily advancing civil society
organizations that have evolved to partaking inem@mmplex arenas such as advancement of
human rights. The normal relationship between th®veghment and civil society
organizations was strained following the contesB®®5 election that gave rise to the
enactment of an infamous Charities and Societiesl&nation in 2009. The law contains a
number of restrictive provisions that proscribeilcsociety organizations from engaging in
human rights, thus, falling short of internatiorsthndards on the right to freedom of

association.
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INTRODUCTION

Though Ethiopia has a longstanding tradition obinfal community associations organized
for meeting diverse social-economic needs of thembers, the concept of modern civil
society is a recent phenomenon. Gradually, formal society organizations emerged and
supplemented the informal community associationshag no more suffice to address the
growing and complex needs of the society. Consdtyjerivil society organizations have
been providing meaningful contribution in variousraas,nter alia, including advancement
of human rights, democracy, good governance arel ofilaw. However, the state did not
come up with a standard legislation that regultheswork of CSOs until the coming into
effect of the controversial Proclamation to provide the Registration and Regulation of

Charities and Societies on"18ebruary, 2009.

International human rights law standards dictatd freedom of association is a qualified
right in which states are allowed to impose somemssible restrictions. However the
restrictions have to be legally prescribed pursfeeda legitimate aim and necessary in a
democratic society. This thesis analyzes whetherlithitations imposed by the Ethiopian
Charities and Societies law meets such standardsarticular, it examines whether the law
violates such international standards by puttingiéa in the life cycle of Ethiopian human
rights CSOs by creating mandatory registration irequent; allowing excessive state control
in their operational activities; providing punitisanctions; prohibiting human rights work

and precluding them from accessing resources.

The finding of the thesis shows that even though @harities and Societies law in its
preamble declares that it has the objective ofziegl freedom of association and facilitating
the role of CSOs in enhancing the country’s ovedalelopment, a closer scrutiny of its

provisions reveals that it puts undue restrictionsfree exercise of freedom of association
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especially on human CSOs. It contains provisiors #re constraining and punitive with
virtually few procedural safeguards that opensardor arbitrary government interference.
Thus, it is the overall finding of this researclattihaw is short of international standards for

free exercise of freedom of association as welirasotion and protection of human rights

The thesis starts by stating preliminary theorétmmations that lay down foundation for
analysis of the normative and practical framewarksubsequent chapters. The first chapter
examines the theoretical and philosophical undeipgs of freedom of association and its
evolution as a fundamental right as well as itg@ation with civil society. The chapter
further analyzes the emergence of human rights C&t@stheir contribution for global
human rights movement as well as the roles they afal the challenges they face in the

promotion and protection of human rights acrosdifferent countries.

In the second chapter, the normative framework reedom of association in major
international and regional human rights instrumemt#l be discussed. Particular
emphasis will be placed on the international tesathat Ethiopia has adopted. Regional
human rights protection mechanisms that guaranteedbm of association and
jurisprudence of regional human rights courts Wwél considered with the view to setting
a benchmark of comparison with the level of pratecin Ethiopia. The chapter will go
on exploring the Ethiopian national legal framewa@dverning freedom of association.
A particular focus will be made on the place ofemational instruments in the Ethiopian
legal system, and the guarantee of freedom of #s$me in Ethiopian Constitution and

subsidiary legislations.

A brief account of the emergence and growth of &tfan civil society organizations
will be provided at the beginning of the third chep This chapter will discuss the

common justifications provided by repressive goweents to infringe freedom of
2
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association of CSOs. Thus, in light of the benchwarovided in the second chapter the
declared and inferred justifications of the Ethapigovernment to come up with the
Charities and Societies Proclamation will be seragd. Further, the chapter will
identify and evaluate substantive provisions of theclamation with the view to
assessing whether the law could be deemed asctestriof freedom of association
compared with international standards and besttipes: Finally, the practical impact of
the law on human rights CSOs will be looked at dasa impact assessment studies

conducted post the enforcement of the law.

The research methodology heavily relies on revied examination of the existing literature
on civil society and freedom of association; ing&ional, regional and national legal
instruments on freedom of association; and avalaolcuments, records and reports on the
impact of the legislations on the operation of C3@<thiopia. Due to limited access,
information about the impact of the CSO legislationhuman rights CSOs was not obtained
directly from government sources. Thus, parallébrimation from local NGOs and other
credible sources such as independent researchedia mutlets and international human

rights monitoring organizations were used.
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CHAPTER ONE: THEORETICAL UNDERPINNINGS
OF FREEDOM OF ASSOCIATION

1.1 PRELIMINARY NOTIONS OF FREEDOM OF
ASSOCIATION

Humans, being associating animals, are always éenptflocess of organizing themselves.
Society itself is the product of the continuoustutd of human association. The political,
economic, cultural and social development of copi@mary society is inconceivable without
associations of varying kinds that have evolved ¢wee. In fact, the history of the world is
the history of human associatidfrrancis Fukuyama noted that “...there was neveriage

in human evolution when human beings existed aktewd individuals.® Even though
society is seen as the result of social interac@omong individuals, many agree that
association itself arises from society. Accordinghe social interaction of individuals with
similar values, attitudes, capacities and resouhediss them to pull together their assets to
form associationd.Thus, the bond that exists between society anociagons is a mutual

and reciprocal relationship.

1.1.IWHY DO PEOPLE ASSOCIATE?
People may come together for a variety of reasBnos.a mere social gathering of people

with the simple objective of sharing each othedsnpany may not be enough to call it an
association. An association, distinguished fromaraasembly, presupposes “some degree of

organizational development” and “stability of dumat to distinguish it from informal or

! Jos C.N. Raadschelders, Local Associational IGfentinuity in the Rise and Fall of Political Regisndohn
Glenn School of Public Affairs, The Ohio State Urisity, Paper presented at the Workshop in Pdlifibaory
and Policy Analysis, Indiana University, Novemb&; 2011, p.3

2 Francis Fukuyama, The Origins of Political Ordeigm Prehuman Times to the French Revolution, New
York, Farrar, Straus and Giroux, 2011, p.30

% For detailed analysis of how social interactiorssential for formation of associations Seebert D. Putnam,
Bowling Alone: The Collapse and Revival of Ameriddammunity, Simon & Schuster, New York, 2000

4
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temporary gatherings of peopleéSuch orderly and organized forms of human asdoniat
may have various importances to the members ofifiseciation as well as the society at

large.

The importance of association is multifaceted. Asgon could have insurmountable value
to the individual by encouraging self-gratificatjomhich could not be attained by a person
alone, unless collaborating with othérsdividuals could find value in the associatioseif

without it necessarily being an instrument to aechiether values. As Amy Gutmann

articulated;

In pursuing their ends, and needing to associaterder to do so, people discover
numerous sources of pleasure apart from the pleastursuccess in their specific
pursuits. They discover numerous opportunitiesniany diverse kinds of experience.
Associations of every form provide accommodatiom é&xperience, much of its
pleasuré.

Association helps individuals develop intimate tielaship with others. Through association
people are able to create and maintain friendsniplslove relationships, which for their own
sake are valuable and pleasurdblereedom of association as a value by itself has th
advantage of enabling individuals participate inas kinds of communal activities such as
charities, professional life, religious practicad, and music, sport and other types of leisure
and entertainment activitiésPeople find value in the mere acts of associatiitly others as
associational life contains diverse activities tlathance the quality of life such as

“...camaraderie, cooperation, dialogue, deliberatraygotiation, competition, creativity, and

* See McBride, Jeremy, International Law and Jutgpnce in Support of Civil Society, Enabling Civil
Society, Public Interest Law Initiative, 2003, P2B-26.

® Stephen B. Presser, Freedom of Association iroHist Perspective, Social Philosophy and Poliogl. 25,
No. 2, Cambridge University Press, Summer 2008166-167

® Amy Gutmann, Freedom of Association, New JerseipcBton University Press, Princeton, New Jersey,
1998, p.37

"Id. pp.3-4
81d. p. 4
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the kinds of self-expression and self-sacrificet thee possible only in association with

others®

Therefore, association could be taken as an entsély as it helps the individual
pursue happiness through the relationships theatemithin the association and the diverse

experience they accumuldfe.

The importance of association is not limited to thdividual alone. It goes beyond the
individual as “associational life becomes a bregdinound for civic virtues and a crucial
support for a viable democratic ordéf One hundred years ago, Alexis de Tocqueville
observed that democratic societies are composeaddependent but powerless individuals
who need to voluntarily assist one another in otdeachieve great thingé.Though they
may endure in preserving their economic life, itwebultimately be endangered unless they
adopt the habit of forming associations in ordinis:** With no inclination to associate for
political purposes, their independence would alsoccbmpromised’ Hence, Associational

life is an essential component of a democratic life

Moreover, according to Tocqueville, unlimited freed to associate would help prevent
social and political unrest by helping people depeheir own solutions, without necessarily
depending on authorities, through the means of @@ion and deliberation in different areas

of concern such as public safety, industry, commarwrality and religion®

°d.
91d. p.38
Md. p.177

12 Alexis de TocquevilleDemocracy in America, Trans. Henry Reeve Electronic Edition Deposited ilarked-
up by ASGRP, theamerican Studies Programs at the University of Virginia, June 1, 1997, p. 2

Bd.
4.

15 Aurelian Craiutu, From the Social Contract to &reof Association: a Tocquevillian Perspective cib
Philosophy and Policy, Vol. 25. No. 2, Summer 2008mbridge University Press, pp.275-276

6
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No doubt, the increase in the complexity of theietgcincreases the importance of

associational life. In modern times, as Thomas Eorenoted;

More and more the individual, in order to realize dwn capacities or to stand up to
the institutionalized forces that surround him, fasnd it imperative to join with
others of like mind in pursuit of common objectivesis freedom to do so is
essential to the democratic way of life

Associations do play crucial functions in modermnderatic societies. As such freedom of
association is widely viewed as one of the fundaalefieedoms that are essential to a
democratic society. It is considered so basic that a genuinely freeiesp can not be
conceived without it. As rightly noted by Tocquéwiin his famous bookDemocracy in
Americg associations have the function of healing theyrfrantation created by the
conditions of modern society by neutralizing thieetls of social anomalies and civic apathy
through promotion of civic solidarity by helpingdividuals go beyond their unenlightened
self interest and act in concerted manner with retfeMost contemporary democratic
theorists believe that having a vibrant associafidifie in a society is indispensable for
building an orderly and viable democratic systénindeed, the proper functioning of
democratic system is unthinkable without activeaoiged civic participation and open
public deliberation that is dependent on the ergeof civil associations such as trade

unions, religious organizations, business entegprision-profit organizations and other

® Thomas |. Emerson, Freedom of Association anddemeeof Expression, The Yale Law Journal, Vol. 74, N
1, Nov., 1964, p.1

7 Stuart White, Freedom of Association and the RighExclude, The Journal of Political Philosophyl\5,
No. 4, 1997, p. 386

18 Supra Note. 15, pp. 285-286

¥1d, p.263
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involuntary associatiorfS. Hence, it would not be an exaggeration to say éisabciational

life is a pre-condition for a democratic order isaxiety.

Association as a science has also instrumental opagy of helping endure modern
civilization. This happens as “the very survivalnebdern civilization ultimately depended on
people developing the habit of forming associatimnerder to pursue common projetfs.
Without developing the culture of collaboration digh association, past achievements

would vanish and the society will relapse to bagvar?

1.1.2 DIFFERENT KINDS OF ASSOCIATIONS
Associations are of different kinds. Different awth identify different categories of

associations. For instance, Lary Alexander dividedociations in to various classifications
such as intimate associations, political and voéisgociations, creedal associations including
religious groups, clubs and other voluntary asgimeia, games and activities, and market
place associatiorfs.On the other hand, Amy Gutmann preferred to pmlhg lists of types

of associations rather than engaging in the dagnand usually confusing task of
categorizing associations. She noted that theviahig are the types of associations that made

significant contributions to the lives of Americaansd American democracy.

Churches, synagogues, and mosques, colleges, sitiz®rand museums, corporations,
trade unions, and lobby groups, sports leaguesati societies, sororal and fraternal
orders, environmental groups, national and intéwnat charitable organizations, and
self-help groups, parent-teacher associationsjeatial associations, and professional
associations.?*

2d, p.263
?H1d, pp. 276-277
#2 Supra Note 12, p. 2

% Larry Alexander, What is Freedom of Associatiomg avhat is its Denial? Social Philosophy and Politgl.
25, No. 2, Cambridge University Press, Summer 2Q§8,1-12

% Supra Note 6, p. 3
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However, categorizations of associations are naessarily rational and proper. Larry
Alexander himself admitted that his classificatmfnassociations is arbitrary and sometimes
misleading as many of associations may fall intadertban one of the classificatiofrsEor
instance, he illustrated, social clubs and cregdalips may fall within various categories
such as close friendship, recreational activitis] commercial intercouré®.0On another
instance, in the US, the Supreme Court createdgeaés of “intimate” and “expressive”
association in order to solve the tension betweengautonomy, which includes the right to
exclude, on one hand and the principle of equality non-discrimination on the ottfér.

However, this categorization is criticized for hgiess entrenched and indefensitjle.

Even though the categorizations do not give adequedture of the actual nature of
associations or reflect their differences and rties, it is inevitably necessary to adhere to
some for the purposes of studying them. Hences ikdmmon nowadays to make broad
differentiated categories as commercial and in@alstrganizations on one hand and what is
broadly termed as civil society on the other. Thaghis paper, we will focus on civil society
organizations as opposed to other commercial arsin@l organizations such as trade unions
and chambers of commerce. Moreover, the scopeegbdber is limited to classical forms of

CSOs such as NGOs and CBOs, without includingipaliparties.

% Supra Note 23, p. 13
®d. p. 13

27 John D. Inazu, The Unsettling “Well-Settled” Lafvfreedom of Association, Connecticut Law Review, V
43, No. 1, November 2010, pp. 151-155

d, p.153
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1.2 FREEDOM OF ASSOCIATION ASABASIC RIGHT

1.2.1 THEORIES OF FREEDOM OF ASSOCIATION
Freedom of association is perceived as a productibafralism. Both classical and

contemporary liberals, though they differ on thedand extent of government interest on
the enjoyment of the right, agree that it is a isthexd liberal valué® Individuals are free to
make a choice with whom to associate and not tocése and the purpose of their
association, be it social, economic, recreatiomahtmate® Their obligation is limited to
providing public good and material support to thisHow citizens and to refrain from
violating rules as well as defending the liberanfiework from infringemerit: Freedom to
associate is even proposed to be one among thefomatmental liberal freedoms as a free
society is defined by a variety of associationsmied with a view of pursuing individual
ends® This is also supported by the belief that the atffef deprivation of freedom of
association is more destabilizing than other libstt In fact, liberalism and freedom of
association is inseparably linked that, as the emapbrary political theorist George Kateb
noted “to be a free individual necessarily meares logs the right to choose those with whom

one wants to associate (or not to associafe).”

Be that as it may, classical and contemporary dilsenave different stands as to the status

that need to be accorded to freedom of associatioth regarding the corresponding

# Ellen Frankel Paul et al., Freedom of Associat@ambridge University Press, 2008, p.vii
%0 Supra Note 23, p. 14
1d. p.14

32 Richard Boyd, The Madisonian Paradox of Freedorssiciation, Social Philosophy and Policy, Vol, 25
No. 2, Cambridge University Press, Summer 20083p.

#1d. p.236
31d. p.236
10
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interference the government should make on indalisfii Classical liberals understood the
status of freedom of association from the pointietv of the liberty of individuals to be able
to come together and form an association in oradéfutfill their desires and, if necessary,
oppose the actions of government or other vestedests in the society” Their focus is
therefore individual liberty. However, due to thelibf that association involves within itself
a destabilizing tendency that could harm othenvidldials, groups or even political authority,
classical liberals are not very enthusiastic abloeiexistence of independent right to freedom
of associatiori’As a result, freedom of association is not includredheir list of liberal
freedoms® No wonder freedom of association is understood classical liberals in
instrumental terms having only a function to protée exercise of other rights that are

constitutionally protectetf’

Even though there is skepticism about the posslidriptive nature of associations among
classical liberals, they differ as to the limitsasisociational freedom. Hobbes strongly agreed
with the irrational and disruptive tendencies ofliuiduals in groups and, as a result,
suggested that the role of associations shouldhfieetl to maintaining peace and secuffty.
On the other hand, though Locke agreed with Hololoethe existence of some groups with
seditious behaviors, he believed that such behaviave nothing to do with the activities in

which groups are formed but are often the resultsppression and state discriminatfon.

% Supra Note 29

% Supra Note 32, p.236
4.

¥1d. p.237

39 Sheldon Leader, Freedom of Association: A studyaibor Law and Political Theory, New Haven and
London, Yale University Press, 1992, pp. 22 -23sThthe approach followed by the US Supreme Casirt
freedom of association has no explicit constitwlqurotection.

0 Supra Note 32, pp. 238-240

“11d. p.240
11
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He, however, is in favour of placing limits on fdeen of associations in order to discourage
fanatic and totalitarian tendencies in groffsSimilarly, Hume distinguishes between
different kinds of associations according to theeleof danger they entail. While

acknowledging the existence of the divisive tentenof some groups with ideological,

political or religious orientations, he emphasitiee general benefit of civil society.All in

all, though they argue that the freedom to assecahanates from individual liberty,

classical liberals do not wholeheartedly embraedom of association as one of the
fundamental independent rights in sharp contrasvi&alison, who in Federalist 10, saw

factionalism as a beneficial and inherently valedi#nign.

According to contemporary liberals freedom of agstan is an independent right just like
the other fundamental liberties necessary for a cdeatic society. However it is not
considered as an absolute right that emanatestfrerabsolute liberty of an individual unlike
classical liberals but a right less than absoluie having heavy weight when a conflict
between important values occdfsin contrast to classical liberals, contemporabetéals

view it as an independent right that could stanitdpwn, separate from other rights.

The main proponent of this conception of freedonasgociation John Stuart Mill stated in
his book,On Liberty that “from the liberty of each individual followtke liberty, within the
same limits, of combination among individuals; ftem to unite, for any purpose not

involving harm to others* By this Mill recognizes the liberty to combine tvibthers as an

“2 Eric R. Claeys, The Private Society and the LibBréblic Good in John Locke’s Thought, Social P&ilphy
and Policy, Vol. 25, No. 2, Cambridge Universite8s, Summer 2008, p.234

3 Supra Note 32, p. 241
4 Supra Note 26

“5 Supra Note 39, p. 23
“®1d.

12
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independent liberty along with other liberties edsd for a democratic society, such as
speech, conscience or property. For Mill, freeddnassociation as an independent liberty
involves the freedom to unite with others for amygmse except when such freedom is used
to the detriment of others. Therefore, based adbnception it is possible to deduce that the
limitation on groups should only arise in relatimnthe lawfulness of their activities and the
state may not interfere in their freedom apart fittva purpose of preventing harm to others.
Mill also justifies state interference made withe thurpose of protecting the interests of
associations “against some form of damaging dissioci.”’ For Rawls, freedom of
association is not entirely a basic right thatsfahort of being an absolute libeffyHe
understood it as a complex right as could be seem fhis complex and ambiguous
construction of the right including it in his lisf basic personal liberties while at the same
time combining it with economically oriented libies® Thus, for Rawls, freedom of

association is composed of both personal and eciarldrarties.

To conclude, there is no doubt that freedom of @asion is an important liberal value that is
necessary in a free society. Despite the diffedngceptions as to its status by different
liberal thinkers whether as a derivative righttinsental for enforcing other values, or an
independent right, free from other interests, magree that, as an indispensable component
of a free and democratic life, it deserves to beosedted constitutional protection as a
fundamental right and the limitations imposed oa tlondition of its exercise should be

constitutionally safeguardetf.

“71d., p. 49

“8 Kevin A. Kordana and David H. Blankfein Tabachnifke Rawlsian View of Private Ordering, Social
Philosophy and Policy, Vol. 25, No. 2, Summer 2008306

“91d., p. 290
*0 Supra Note 16

13
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1.2.2 DEFINITION OF FREEDOM OF ASSOCIATION
The best approach to understand the meaning addreef association is by breaking it up

into its constitutive elements and analyzing eatcthe elements with a view to combining

them again for meaningful reconstruction. Henceediom of association has positive
freedom of association and negative freedom of G&on as its constitutive elements.

These components of freedom of association arerafsored to by different authors as the
“right to associate” and “the right not to assceliair “refuse to associaté” or the “freedom

to associate” and the “freedom to excludeHowever, this has to be differentiated from the
positive and negative rights dichotomy which isdzhen the types of obligation a state has-
whether positive, that requires a state to takessfer realization of a right or negative, which

requires the state to refrain from violating thghti

Positive freedom of association refers to the fopedo“ combine with some other party or
parties in a shared activity or statud In its weakest form it may refer to an association
formed with the consent of all parties, whereastsnstrongest form it may denote the
situation where members are empowered to join #s®a@ation even if others refuse to
associate or are opposed t3*iThus, positive freedom of association is said @cstyongly
asserted when a person’s membership is assertatsagayone who may object it or when
the will of someone to associate can be satisfigdowt being required to secure the consent

of others>® For instance, it can be said that the right of "who is a teacher, is strongly

*1 Supra note 39. p.13

%2 See generally Stuart White, Freedom of Associaiahthe Right to Exclude, The Journal of Political
Philosophy, Vol. 5, No. 4, 1997 and John Rawilsijtieal Liberalism, Columbia University Press, NewrK,
1993

3 Loren E. Lomasky, The Paradox of Association, &idehilosophy and Policy, Vol. 25, No. 2, Cambridge
University Press, Summer 2008, p. 182

54 d.
€.
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guaranteed if he is allowed to join the trade uniohis school with out obtaining the consent

of other members or even regardless of their ofipaodio his membership.

The freedom to associate also implies the righbdofree not to associate. This negative
freedom of association refers to the liberty ong teadissociate him/her self from unwanted
relationships?® The nature of rights dictates that the liberty tmassociate is conceptually
derived from the liberty to associate as freedonaggociation as a conceptual matter has
within itself the right to dissociaté’ Consequently, it suffices that freedom of assamiais
firmly established in order to be easily contentedt the freedom not to associate is
guaranteed® As Lomasky pointed out “the strongest version efgative freedom of
association is the power to withdraw regardlesthefassent of others. Less strong forms of
negative freedom permit withdrawal subject to theauirrence of certain othet3” Negative
freedom of association does not only encompasdilikety to refuse to associate, it also
implies the liberty to voluntarily terminate an eddy established association unless an

otherwise obligation to maintain the relationstsoluntarily assumet.

Thus, by combining the foregoing analysis of itestdutive elements, we can deduce that
freedom of association is a concept that contdiesliberty of a person to enter into a
relationship with others for any purpose and therly to refuse to enter into any relationship
with others for whatever purpose. This conceptuadlenstanding will guide us in our

subsequent discussion of different aspects of ineeof association.

%% Supra Note 53, p.182
" Supra Note 39, p.27
*#|d. pp.27-28
*9 Supra Note 53, p. 182
%0 Supra Note 23, p. 1
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1.3. THE RISE OF CIVIL SOCIETY ORGANIZATIONS

In the past few decades, the world has seen a ggowierest in a dramatically rising sector
that comprises a range of institutions that functmutside the state apparatus and the
market®® Lester M. Salamon described this phenomenon asottional revolution”, a
process that could be equated as the rise of ttiennstate in the 19 century® It is the
upsurge of the civil society organizations thatsists of different organizations involved in
diverse areas of interest but serving common pe@go$ providing social and public services
to the society®® These organizations are part of the umbrella gunogcivil society- that
“...proved to be... very elusive, escaping conceptuedsgs and evading surefooted
negotiation...**concept, gives a varying meaning to different peSplHowever, even
though civil society taking its current form is @atively recent phenomenon, an impressive
body of literature has been produced in the pastdecadesBelow the emergence, meaning
and current status of civil society by giving spg@mphasis on civil society organizations

will be discussed.

1.31 THE EMERGENCE AND GROWTH OF CIVIL SOCIETY
ORGANIZATIONS
Even though the concept of civil society has be&tohcally linked with the rise of

democracy in Europe and North America, it couldtiaeed back to the times of ancient

®1 Lester M. Salamon, Global Civil Society: Dimensiaf the Nonprofit Sector, The Johns Hopkins Cefater
Civil Society Studies, Baltimore, MD, 1999, p.3

62 ester M. Salamon, The Rise of the Nonprofit Sec®ouncil on Foreign Relations, Vol. 73, No.3yl. -
Aug., 1994, p.109

8 Primoz Pevcin, Third Sector/Civil Society Develogmhin Global Perspective, Challenges of Europewdr
& Competitiveness - Reversing Trends: Ninth Int¢éioreal Conference Proceedings, University of Ljabd,
2011, p. 567

% Neera Chandhoke, Civil Society, Development ircBee, Vol. 17, No. 4/5, Taylor & Francis, Ltd. behalf
of Oxfam GB Stable, Aug., 2007, p. 607

% Goran Hyden and Mahlet Hailemariam, Voluntarisrd &ivil Society Ethiopia in Comparative Perspective
Africa Spectrum, Vol. 38, No. 2, Institute of Afein Affairs at GIGA, Hamburg, 2003, p.216
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Greece and Rome but not distinguishable from thee® Consequently, before the
emergence of the nation state, civil society sttag&e an important social force that provided
the basis for science, technology, culture, artsimweducation, et. However, the current
notion of civil society as a domain separate frdra state and the market where people
associate to pursue broad societal interests emhéngthe period of enlightenmefft.The
changes in the society, precipitated by moderromasiuch as urbanization, industrialization
and the rise of modern capitalism, contributed @atto the evolution of civil society
Classical theorists like Hegel and Thomas Painrdmried to the emerging discourse on civil
society’® It was one of the subjects of discussion in thetimgs of de Tocqueville, John
Lock and John Stuart Milt The development of the notion of Civil Society ahgrithis time
was part of the struggle to create a social spaseffom the influence of the state and the

church. As Dwayne Woods noted;

[a] modern civil society began to appear in Europthe 18' Century with the decline
of absolutism and the development of new normas&imptions about the separation
of public/private spheres between state and saci&tyese principles were manifested
sharply in the struggle to separate from the doti@naof both the patrimonial state and
the church’?

The political theorists were not the only actoispansible for the development of the concept
of civil society in 18' C Europe; the state also played a key role in eotion with its own

process of secularization. According to Dwayne W&dbe Western European Staia its

% Thomas Carothers and William Barndt , Civil Sogjétoreign Policy, No. 117, Washingtonpost Newsweek
Interactive, LLC, Winter 1999-2000, p.18

®” Rajesh Tandon, Civil Society, The State & RoleslGiOs, IDR Reports, Vol. 8, No. 3, 1991, p. 4
% Supra Note 66

% Supra Note 65, p. 216

0 Supra Note 66

"I Dwayne Woods, Civil Society in Europe and Afritamiting State Power through a Public Sphere, Afric
Studies Review, African Studies Association, V&, Blo. 2, Sep., 1992, p.77

21d. p. 84
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effort to supplant the traditional socializing uinces of the church with secular state

structures...contributed to the rise of Civil Socigfy

After having been neglected in the subsequent gdram political discourse due to the shift
in interest towards the effects of industrializatidghe prominence of civil society revived
again after the Second World War, in particulae@ft970s and 80s due to Central and
Eastern European activists who used civil socistinampetus to their fight against political
dictatorships? It was rediscovered due to the work of Hungarianl &mst European
intellectuals in the context of the struggle agaiagthoritarian regimes depriving their
citizens of fundamental rightsaiming at achieving broader economic, social aolitipal
transitions in the regidf It was also taken up in Latin America by actisist their struggle

against military governments suppressing the pempiting to power.”

Soon, the concept became part of the main soadeteburse in different parts of the world
including North America, Western Europe, East Asna elsewheras a tool to criticize the
decline of civic virtues in the capitalist systeamd a drive for social movements and political
transitions in different countri€§. As part of the renewed interest in social anducal
discourses, civil society was mainstreamed in jgalit theories? Owing to the
accommodation it has obtained in the global treawdatds democracy, civil society did not

take too long to be part of everyday vocabularyséss by the global information technology

®1d.
" Supra Note 66, pp.18-19
S Supra Note 64, p. 607

"% Craig Calhoun, Civil Society and the Public Sphéeblic Culture, The University of Chicago 1998, p67-
268

" Supra Note 64, p. 607

8 Michael Bratton, Civil Society and Political Tratisn in Africa, IDR Reports Vol. 11, No. 6,
1994, p.1
“Supra Note 76, pp. 267-268
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revolution.® Hence, due to this “associational revolution” ttatk place in the 1970s and
80s, the concept of civil society was brought fadvas the center of discourse, policy and

program of numerous local, regional and internai@nganization§?

One may be keen to know the factors responsibl¢ghimremergence and rapid development
of civil society. According to the literature, thmamergence of civil society is generally
attributed to the exponential increase in the deatmcand capitalist development of society.
In particular, the most responsible factors arefdiilare of the government and the market to
satisfy the needs and interest of the society & fhovision of goods and services, the
growing plurality of the society, the emergenceimdividual freedom and the increased
pressures on solidarity among the pedépléhe pressures stemming from various sources
including individuals, institutions and governmémemselves seeking for alternative ways of
addressing the human needs as well as accommodagirdnanges in society contributed to

the emergence and growth of the civil sociéty.

Citizen activism played a key role in the growttd axpansion of civil society through the
action of proactive individuals who organized thelass in order to solve their problems or
seek their basic rights through the formation ahptex set of networks of mutual assistance.
This was seen largely in developing and EasternGardral European countries. In addition,
external organizations like churches, aid agenaras voluntary organizations fostered the
growth and the expansion of the sector by assighegformation of numerous non-profit

organizations in developing countries, and throeggtretion of pressures, provision of moral

8 Supra Note 66, pp.18-19
81 Supra Note 67, p. 2
8 Supra Note 63, p. 567
8 Supra Note 62, p. 110
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support, direct assistances and subsitfi€@overnments themselves have been instrumental
in the rapid emergence and growth of civil societganizations through the support they

have been providing as part of their strategieedoice government social spendifg.

Besides external pressures, Lester Salamon idmntifour crises that have considerably
reduced the role of the state and opened the wathégrowth of the civil society sector.
The first one is the perception that the welfaseshas failed to effectively discharge the
responsibilities bestowed entrusted to it by itdizens due to task overload and
bureaucratization that have, allegedly, crippleel ¢hizens’ sense of personal responsibility
and hence encouraged dependéficyhe second crises is development crisis that was
associated with the sharp decline in the economidopmance of the least developing
countries and has caused a changing perceptiont #hbeuwole of the state in economic
development and the benefits of the civil societyam alternativd” The third one is an
environmental crisis that was caused by the pesdleistration about the reluctance and
incompetence of their governments to deal with mmwnental degradation and their
eagerness to take the matter in their own h&hiike last crises is related with the failure of
socialism to address the socio-economic needsegi¢bple and the desire that has developed

towards the civil society as an alternative wagdtsfy those need®

8d. pp. 112-114
8d. pp. 114-115
%d. pp.115-117
8 1d.
8 d.
8 1d.
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On the other hand, the adaptability and flexibibfycivil society organizations facilitated the
quick growth of the civil society sector as an m&give to the state and the market. The

following quote adequately describes this attritaftéttingness that they possess.

Because of their unique position outside the maeked the state, their generally
smaller scale, their connections to citizens, tfflexibility, their newly rediscovered
contributions to building “social capital,” civilogiety organizations have surfaced as
strategically important participants in this seafoh a “middle way” between sole
reliance on the market and sole reliance on the stat now seems to be increasingly
underway >

Not only are civil society organizations seen dmaldle way” between the state in the quest
for alternative solutions to the gap created bydtade and the market, they are also seen as
important to fill this gap. As Salamon noteaith their small scale, flexibility and capacity
to engage grass-root energies, private non-projérzations have been ideally suited to fill
the resulting gap* Moreover, in addition to their flexible and simpiature the relatively
less bureaucracy in their administration makes thdaptable to technological advancement

which in turn has contributed to the rapid develeptof the civil society’

Currently, the Civil Society Sector is playing aalcroles in the economic, political and
social life of the society at local, national anternational level. It is steadily complimenting
the market and the government in the provisionadd$ and services, especially in health,
education and social field&The practical importance of the Civil Society Orgations is
also tested in crises situations. Rather than dsminmg, the importance of Civil Society
Organizations is actually boosting under the curmglobal economic crisis due to their

special characteristics which enable the demandhfeir products and services to increase

% Supra Note 61, p.5

L Supra Note 62, p.110 Here he is referring togdye created as a result of the inadequate capsditg state
and the market to address the increasing demaraiszeis

d.
9 Supra Note 63, p. 571
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during times of crisis and as a result of theiséssensitivity to economic downturns largely
owing to the diversified resources they adminisad their inherent ability to mobilize

resources in such adverse situatidfs.

1.3.2 UNDERSTANDING CIVIL SOCIETY ORGANIZATIONS
Probably related to its diversity, various alteiveaiabels, often used as synonyms, are used

to refer to what we are referring as “Civil Socfety this paper. The most common labels,
inter alia, include “civil society”, “non-profit”, “third setr”, “voluntary sector”, *“
independent sector”, and "social econontydch label has a different origin and represents a
different understanding of the meaning of civil isb¢ For instance, the label “voluntary”
has ideological basis reflecting the struggle betwassociations and the state during the
period of industrialization in the TaCentury Europé&® The label ‘third sector” was the result
of the outlook held in the 1970s that it could poiEly serve as an alternative to the
expanding state and market based welf&t&Vhereas the label “non-profit” evolved in the
1980s “to describe the sector as the one with iagishon-distribution constrains and

differentiated demand as the form of distinctioonir government and business (for-profit)

sector’®’

Perhaps the most popular and commonly used labi€ivd Society” which has got its roots
since 1980s ...as it was associated with new evolutionism andnéed for an autonomous
civil sphere outside the state, which was partitylalevant in totalitarian regimes as well as

in the circumstances of state- controlled refofrfisThe current popularity of the use of the

%|d. p.572
%®|d. p.568
%1d
1d.
B d.
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label “Civil Society” may have to do with the nortive implications that it contains, namely

civility, as something that need to be encouraged.

But what is civil society? The meaning of civil sety has been contested and debated for a
long time. Classical and contemporary politicahiars including Aristotle, de Tocqueville,
Locke, Hegel, Gramsci, and others have given diffemeanings to civil society but have
often failed to reach a consenstf&he meanings attributed to it are often based en th
conceptual framework and the background of the lach&till today, the search for a
comprehensive understanding of civil society isang. This lack of consensus is mainly
attributable to the diverse and amorphous naturgwilfsociety itself. Civil society is not a
single and identifiable empirical concEPtbut an “illusive” and “vague” theoretical one

without a clear structur€?

Hence, civil society is understood in various waysh as “an arena”, “a social space”, “a
sphere of interaction”, “a participation” etc. Dasghese varied understandings, civil society
can be broadly taken as “the space in society wbaltective, citizen action takes placg>
These organized societal collective actions mayekgressed either in an informal and
temporary assembly of people or in a permanenitutishal form, broadly known as “Civil
Society Organizations”. Civil society in its irtstionalized form “...encompass|es] all the

organizations and associations that exist outsidleeostate...and the markeéf® Hence, civil

4.

19070 see how Civil Society is understood by differgalitical thinkers See Stephan, Rethinking Mitjta
Politics: Brazil and the Southern Cone, Princetaiversity Press, 1988, Princeton, P.3-4

%1 supra Note 78, p. 2

192 Carmen Malena and Volkhart Finn Heinrich, Can WealUre Civil Society? A Proposed Methodology for
International Comparative Research, DevelopmePRtactice, Vol. 17, No. 3, Taylor & Francis, Ltth behalf
of Oxfam GB, Jun., 2007, p.338

1931d. p. 338

194 sypra Note 66, pp.19-20
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society may be defined as an “...arena, outsidedhely, the government, and the market,

where people associate to advance their intet&st.”

“Arena”, refers to a space where people come tagetitn discuss, associate, and seek to
influence the broader society through the intecacif diverse social values and interests.
This conception of civil society as an arena mayydwver, be difficult to enable us to fully
understand civil society organizations due to tleeimplex body of actors, wide range of
activities, and differing valueé§’Hence, it might be helpful to understand their camm

institutional features.

Bratton identified the three most distinguishabhstitutional features of Civil Society
Organizations. The first feature is the normcfic communitywhich he considered as the
basic value of the Civil Society, involving truséciprocity, tolerance and inclusioff. Trust
enables individuals to associate freely and volilgtareciprocity is an important tool of
reducing costs of collective action and toleranug iaclusion are associated with promoting
plurality and diversity with in the associatibfi.The second institutionalized feature of civil
society is the advancement of common purposesrdarests through organized form, which
is commonly known agassociational life”.**° Finally, people need to communicate to one
another in order to pursue the goals of their amgions throughnetworking of

communicatiort’* Moreover, civil society organizations are distiriied from other

1% supra Note 102, p.340
106 |C|

1971d. p. 338

1% Supra Note 78, p.2

109 Id

110 Id

111 Id
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organizations based on their sources of supportiwimcludes voluntary donations of time

and other similar contributions?
According to Salamon, civil society organizatiomwé the following characteristi¢s®

-Organizationd.e., they have an institutional presence anctsira;
-Private i.e., they are institutionally separate from stegte;

-Non-profit distributing i.e., they do not return profits to their manager to a set of
‘owners”;

-Self-governingi.e., they are fundamentally in control of thaivn affairs, and

-Voluntary, i.e., membership in them is not legally requieed they attract some level
of voluntary contribution of time or money.

From the definition we can also discern that cdaitiety is a collective action that takes place
in an associational form outside the family, tregesand the market. Civil Society lies outside
the household because even though private inteoeti be a motivational factor behind its
activities, serving public purpose is its main atijee. **“Civil society is also different from
the state as the function of the state involvesaligerce and the exercise of political power
by elites, while civil society is a consensual vaary organization of citizens that does not
promote the use of force or seek to exercise palitpower.**Finally, civil society is
distinguishable from the market as it does not mi@mindividual consumerism and
inequality between the poor and the rich. Howevleere are types of civil society that
promote economic interest, such as trade uniorembBlrs of commerce and consumers’

association$'®

12 gypra Note 63, p. 567
3 Supra Note 61, pp. 3-4

4 sypra Note 78, pp. 3-4

115 Id

116 Id
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Also, it is worth noting that civil society is avdirse sector comprising of different kinds of
organizations with different legal structures adomg to which national law they are
constituted. Civil society organizations are enghge various services to the public
including in the area of human rights, health, ,actdture, education, research, religious
services, fund raising and advocacy activilied\ot only is their organizational structure and
function diverse but also their names, types arel ttekatments they receive from their
respective government¥® As such, Civil society organizations may includielevrange of

organizations includingnter alia, human rights NGOs, sport clubs, religious orgaions,

environmental groups, self-help groups, chambersoohmerce, clubs, community based

organizations (CBOs), labor unions, professionabamtions, student groups, etc.

Despite its rapid growth and development the @witiety sector suffers from considerable
challenges and constraints. The challenges andtraoris are mostly in the form of
misperceptions about its true nature and due tesskhee expectations that have been placed
up on it in connection with its past and preseftie@ements. According to Salamon, one of
the main misperceptions plunging into the civilisbcinclude the fyth of pure virtugin
which the civil society is portrayed as a saintynanticized persona that changes the life of
the peoplé*®Based on the achievements civil society brougltbimection with the collapse
of communism in Eastern Europe, it is elevated doyes enthusiasts to a mystical level “as
only consisting of noble causes, earnest well iiderd actors,” while its true nature remains

being “a bewildering array of the good, the badi #re outright bizarre'°

7 Supra Note 63, p. 567
18 sypra Note 62, p. 110
191d. pp.118-120
120 5ypra Note 66, p.20
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The other misperception is what Salmon callsngth of volunteerisihthat the civil society
is portrayed as if it solely relies on private valary action and philanthropic support though
actually the sector benefits from wide range of psup sources including the state and
corporations?*This has no inherent contradiction with the neitirabnd institutional
independence of civil society organizations. Indagadmany countries, especially western
countries many civil society organizations recdiweding from the government while at the
same time maintaining their institutional autonoand independencé® Studies revealed

that the government is the main source of fundarqifimerous civil society organizatiotfs.

The other related misperception about civil socistyts representation as if it inherently
stands for the wider public interest. However,t themy not normatively be true as the
concept of public interest is a very much contesli@hain and because there are civil society
organizations that work relentlessly to advanceate interests, be it their own members or
other private group&” Trade unions, chambers of commerce and otheraimibanizations
could be good examples of civil society organizagithat may not necessarily have a broader

public agenda but further the interest of their rhers.

Finally, perhaps a very troubling misconception wboivil society is the belief that the
growth of civil society marks the decline of thenm of the state. By that it is believed that
civil society and the state are mutually exclusinefact, as Neer Chandhoke noted, there has
never been evidence- any point in time, that tlaesand civil society are independent to

each other. She said;

2L supra Note 62, pp. 118-120
122 gypra Note 66, p.26
123 |C|
1241d. p.21
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[flor de Tocqueville (1835-1840), civil society lite the state; for Hegel (1821), civil
society is a necessary stage in the formation efsthte; for Marx, civil society is the
source of the power of the state, and for Grant®3%-1840), civil society is the space
where the state constructs its hegemony in alliavitte the dominant classes. Not only
are the state and civil society a precondition e@achthe other, but the logic of one
actually constitutes the oth&r

Indeed, the relationship between civil society dhe state is mutual, in which a strong
democratic state is conducive for the flourishirigaosibrant civil society and a strong civil
society helps the state to build a more transpafenttional and effective political system.
The state and the civil society can develop togdilgesupporting each other through a strong

partnership, without each others expetSe.

1.4. CIVIL SOCIETY ORGANIZATIONS, HUMAN RIGHTS
AND FREEDOM OF ASSOCIATION

The past half a century has withessed a dramatmahuights movement. The movement has
reached its momentum after 1970s due to the caoiit of the growing number of human
rights NGOs that operate at the national, regianal international level seeking to check the
activities of the state in line with the internaté human rights norms and standdrdsThe
movement has now spread across the globe speadhbgdbousands of rights civil society
organizations that more or less took the instinglo model of non-governmental

organizations (NGOsY® This widespread global and national movement of-no

125 Supra Note 64, p.609
126 sypra Note 66, pp.26-27

127 aurie S. Wiseberg, Protecting Human Rights Astviand NGOs: What More Can Be Done?, Human
Rights Quarterly, Vol. 13, No. 4, The Johns HopKihsversity Press, Nov., 1991, pp. 528-529

128|d, p.529
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governmental organizations has resulted in an astdnnumber of around 18,000 to 20,000

NGOs currently operating on various fields worldedtt®

This growth of human rights civil society organipats is the result of the global
“associational revolution” that took place in 19&x&l 80s in the civil society sector. This is
an evidence of the strong relationship that exigtsveen freedom of association and the
protection and promotion of human rights. Gail MMosse eloquently explained this link in

the following manner.

Freedom of association is crucial to the efficaog aitality of a human rights system
based on the work of NGOs. Association rights emabiman rights defenders to pool
their ideas, energy, and resources in order to wuarke effectively through collective

organizations. Because of the centrality of NGO$iuman rights protection for all,

they create a special concern for the right of lnenan rights community itself:

ensuring the human right of others is dependentthen freedom of association
possessed by human rights NG8S5.

Off course, the human rights movement is not soteiyned and driven by civil society
organizations. There are also other human rightsr&dncluding,inter alia, individuals,
states, political parties, international and reglowrganizations that are separate and
independent from human rights civil society orgatian but involved in human rights
debates, issues and struggles. What distinguisbesai rights NGOs from these other
human rights actors is that the former advancerttezest of the wider society and do not

involve the use of the political process to achithesr objectives>!

As such, a human rights civil society organizatidistinct from other human rights actors, is
defined as “a private association which devotesifsognt resources to the promotion and

protection of human rights, which is independenboth governmental and political groups

129 Claude E. Weich, Jr., Protecting Human Rights firicA: Roles and Strategies of Non-Governmental
Organization, University of Pennsylvania Presslagklphia 1995, p. 45

130 Gail M. L. Mosse, US Constitutional Freedom of daiation: Its Potential for Human Rights NGOs at
Home and Abroad, Human Rights Quarterly, Vol. 18, 8, The Johns Hopkins University, Nov., 1997740

131 Supra Note 127, p. 529-530
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that seek direct political power, and which doesitself seek such powet** However, this

does not mean that civil society organization hawgerelationship with other human rights
actors, such as the state. The relationship, hawesenot of dependence but that of
interdependence. On this regard, the world conterémld in Vienna in 1993 described civil
society organizations, including those engaged umdmn rights promotion, as entities
“‘independent of state power structures-which doasnecessarily exclude state funding-
nonprofit oriented, and devoted to the realizatbmelevant sociopolitical goals, such as...

human rights...**?

Hence, though human rights civil society organaadi may not have total autonomy and
independence due to funding, membership base awdoigly, their main pillar is political

non-partisanship. This is because the credibilitg buman rights NGO is largely dependent
on its objectivity, in its fact finding works anahtegrity in relation to its adherence to
international human rights norms and standards. aturights work itself inherently requires
non-alliance with political powers or absence ofitmal aspirations and primacy of human

rights from other competing objectives?

So today, local and international human rights|csaciety organizations have become
indispensable and prominent actors in the promotowl protection of human rights
everywhere in the worltf> The important function of human right civil sogietrganizations
is nicely summarized as bellow.

Above all, human rights NGOs bring out the fadibey also contribute to standard
setting as well as to the promotion, implementatma enforcement of human rights

132

Id., p.529
133 Manfred Nowak, Introduction: The Contribution obiNGovernmental Organizations, in World Conference
on Human Rights: Vienna, June 1993, p. 3 ( Citesbijpra note 130, p. 739)

134 Supra Note 127, p.529
135 Supra Note 130, p.739
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norms. They provoke and energize. Decentralizeddwvelse, they proceed with a peed
and decisiveness and range of concerns impossibimagine for most of the work of
bureaucratic and politically cautious intergoverntaéorganizatiort®

However, the task of human rights NGOs is not atone mission to be completed as there
has been a continuous persistent transgressionroéi rights everywhere. Even countries
with developed human rights protection mechanisffesfrom this unfortunate reality and
the magnitude of the problem is risit{y. The importance of NGOs in the promotion of
human rights is largely due to their insistence recognition. Hence, they have become
important element of public life everywhere desyitgufficient practical support and limited
availability resources. Even worse, many humantsigivil society organization suffer from
attacks by governments everywhere violating intéonal norms, such as their right to

freedom of expression, privacy and liberty as \asltheir freedom of associatitii.

138 Henry J. Steiner & Philip Alston, International idan Rights in Context: Law, Politics, Morals, 1996456
137 Supra Note 130, p.739

1381d., p.740
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CHAPTER TWO: NORMATIVE STANDARDSFOR
PROTECTION OF FREEDOM OF ASSOCIATION

Under this chapter, the legal framework for thetgebon of freedom of association at the
international, regional and national level is exptb and examined. When discussing
international and regional human rights instrumenggarticular emphasis is made on those
instruments that lay down obligations on Ethiofacloser scrutiny of provisions of these
instruments is made with the view to understand eochpare the level of protection
accorded to freedom of association with the coomedmg Ethiopian national standards. The
constitutional and statutory standard of protectdrireedom of association in Ethiopia is

also briefly analyzed.

In line with the theme of the thesis, a speciaufés made on civil society organizations
(CSOs) even though the concept of associationaadoencompassing trade unions, political
parties etc. Hence, provisions of international aagional human rights instruments that
regulate freedom of association in its labour canéad related ILO Conventions and legal
instruments as well as their national equivalemés excluded from the scope of this and

subsequent chapters.

2.1UNITED NATIONSSTANDARDS

2.1.1UNIVERSAL DECLARATION OF HUMAN RIGHTS (UDHR)
The main sources of international legal standasdshie protection of freedom of association

are embodied in international human rights instmtseof both general and specialized
nature. The pioneer instrument that laid down th&dfor establishing international norms of

freedom of association is the Universal Declaratbhluman Rights (UDHR).
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By proclaiming a general right to freedom of asatieh, UDHR has played a pivotal role in
elevating freedom of association to the statusraflg and establishing principles and values
which were elaborated in subsequent legal instrisnefs such, UDHR “...is generally
accepted as a point of reference for human ridgitsughout the world, and as the basis for
most of the standard setting that has been caouédn the United Nations and many other
organizations since then.'® Though, initially, its provisions were not intemtéo be
binding when declared in 1948, many of them weterlancorporated into binding legal
instruments and have acquired binding status. M@ameathe human right provisions of

UDHR were incorporated in to the Constitution aational laws of many countrié§’

The UDHR, under Art 20(1) provides a general gumrthat “[E]veryone has the right to
freedom...of association.” This provision guaranteesgeneral right of freedom of
association-albeit without laying down specific ddions up on which the right may be
exercised. By this, UDHR guarantees the rightéediom to associate for "everyone" without
having regard to any distinction of any kind. Ferthunder sub-article 2 of Article 20,
UDHR guarantees the negative right of freedom sbeigtion which reads as “[N]Jo one may
be compelled to belong to an association.” The inegaspect of freedom of association
implies the right not to be forced to associatéhwaithers. This aspect of the right, generally,

protects individuals from compulsory membershiany associations.

Finally, Article 29(2) of UDHR states that limitais may be not be placed up on the

exercise of human rights, including freedom of aggmn, unless such is "...determined by

1391L0: Report of the Committee of Experts on the Aggtion of Conventions and Recommendations: Génera
report and observations concerning particular ages)tReport Il (Part 1 A), International Labouor@erence,
86" Session, 1998, Geneva, pp. 16-17, Paras. 56-58

140 For instance, Art 9(4) and 13(2) of the Consiituif the Federal Democratic Republic of Ethiopia
explicitly provided that international instrumemgified by Ethiopia are integral part of the lafitlee land and
hence fundamental rights and freedoms containéteilConstitution must conform with principles of HR,
International human rights Covenants and instrumgaitfied by Ethiopia.
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law solely for the purpose of securing due recaogmiand respect for the rights and freedoms
of others and of meeting the just requirements offafity, public order and the general wel-

fare in a democratic society.” This provision irates that UDHR does not regard freedom of
association as an absolute right and limitationy beplaced up on its exercise. However,
the limitations have to be prescribed by law with sole purpose of protecting the rights and
freedoms of others, morality, public order and gaheelfare in a democratic society. As the
provision states that the limitation has to be ébdlfor the purposes mentioned above, it is
possible to understand that he lists of groundswhich the right may be restricted are

exhaustive and any other grounds are not acceptable

2.1.2INTERNATIONAL COVENANT ON CIVIL AND POLITICAL
RIGHTS (ICCPR)
The International Covenant on Civil and Politicagjiitrs (ICCPR) further solidified freedom

of association as a distinct body of human riglisigy well beyond its labour conteXt. It is
thus considered as the most important internatidnahan rights instrument governing
freedom of association as its provisions clearlg anambiguously affirm the right and lay
down binding obligations on state parttéSICCPR recognized and protected freedom of

association under Art 22 which reads as:

1. Everyone shall have the right to freedom of eission with others, including
the right to form and join trade unions for thetpaion of his interests.

2. No restrictions may be placed on the exercigtisfright other than those which
are prescribed by law and which are necessarydenaocratic society in the
interests of national security or public safetyplpuiorder (ordre public), the
protection of public health or morals or the prditat of the rights and freedoms

“International service for Human Rights (ISHR), RighFreedom of Association, Human Rights Defenders
Briefing Papers Series, April 2009, p.3

142 E. Irish, K.W. Simon, Freedom of associatieecent developments regarding the ‘neglected right’,
International Journal of Not-for-Profit Law, Vol.I8sue 2, 2000, p.4
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of others. This article shall not prevent the impos of lawful restrictions on
members of the armed forces and of the policeair #xercise of this right.

ICCPR guarantees the right to freedom of assoaidtio everyone with others including the
right to form and join trade unions. And no grouofddistinction among individuals that
would impede their enjoyment of the right is justiie. Article 2 supports this by stating that
no distinction of any kind on grounds such as raolur, sex, language, religion, political or
other opinion, national or social origin, propenyth or other status may be placed on the
rights recognized in the Covenant. ICCPR makesifspenention of trade unions as one
form of associations. It is not, however, intendgiedimit the scope of freedom of association
by excluding other forms of associatidfi3.So clearly, freedom of association extends to

other forms of association such as human righissiiety organizations (CSOSY'

Similar with UDHR, ICCPR does not regard freedomas$ociation as an absolute right. It
permits clear limitations on its exercise. It paes that no other restrictions are allowed
except those provided under sub article 2 of Art B4s, thus, important to discuss the
restrictions in order to assess whether laws agdlagons issued by states are compliant
with international standards. The first restrictisrthat any limitation placed by states on the
enjoyment of freedom of association has to be Yilesd by the law." This means that the
limitation has to be provided in legislation, whidould be a parliamentary act or its
equivalent common law norf> Restrictions can not, however, be placed on angy on

exercising freedom of association by way of adniative laws**®

“*Enabling Civil Society: Practical Aspects of Freedof Association, A Source Book, Public Interest|
Initiative, 2% Ed, 2003, pp.23-24

144 Supra note 142, p.15

“Manfred Nowak, UN Covenant on Civil and PoliticdgRts, CCPR Commentary, N.P Engel, 2005, pp. 271-
272 (Cited in Supra note 141, p.7)

181d., p. 274
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The other requirement is that the limitation had&"necessary in a democratic society".
"Necessary in a democratic society" implies that lilmitation has to be proportional and
necessary "in light of the basic values of demacsdcieties, including pluralism, tolerance,
broadmindedness and people's sovereigiifyThe proportionality element is adequately
elaborated by the jurisprudence of European CaouEuropean Convention on Human Right
(that has similar provisions on freedom of assamiat*® which states that the severity of the
restriction has to be proportional with the reasfamst.*° The principle of proportionality is
an essential element of freedom of associationrtbatls to be carefully weighed when there
is interference in the exercise of the rigiftFinally, the restriction has to be pursued in the
interest of national security, public safety, paldrder, public health or morals, and freedom
of others. Without justifying that the associatimould jeopardize any one of the above
interests, the state is not permissible to resfreddom of association. The restriction on
freedom of association is permissible upon the detapsatisfaction of the above

requirements.

Moreover, freedom of association may be temporalésogated under certain circumstances

during state of public emergency that threatenditbeof a nation as it does not fall under

1471d., p. 505

148 The right to freedom of association under ICCPRaswell elaborated due to absence of General Gemtsn
of the Human Rights Committee. This has certaindated a gap in the jurisprudential developmeritegfdom

of association at the international level exacextbdty absence of sufficient case law of the HumayhtR
Committee. Hence, the Declaration on Human RighggeBders (which mostly expound provisions of ICCPR)
and the jurisprudence of European Courts of HumghtR (due to similarity in both instruments howe ttights
are framed) provide better understanding of thietig freedom of association under ICCPR.

149 European Court of Human Rights (ECHR), Handy sike, 7 Dec 1976, Series A No. 24. For further
general understanding of ECHR jurisprudence ordfseeof associations, See supra note 142

150 Abigail Hansen, Freedom of Association in the édn and European Union: Study on Legislative and
Administrative Frameworks having an Impact on Fogaedof Association, and More Particularly on The
Capacity for Human Rights Civil Society Organisatioto Freely Conduct their Activities, in Europedan
Africa, Draft Study Report, Sep. 2010-Jan. 20145p.
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one of the non-derogable rights enumerated undes Af ICCPR'*! Along with freedom of
association states are also permitted to derogier oelated rights such as freedom of

expression and assembly during a state of emergency

2.1.3UN DECLARATION ON HUMAN RIGHTSDEFENDERS
With the purpose of ensuring the right to freeddnassociation of human rights defenders,

the UN General Assembly adopted the "Declarationtten Right and Responsibility of
Individuals, Groups and Organs of Society to Prarartd Protect Universally Recognized
Human Rights and Fundamental Freedoms" in 1998ik&JAUDHR and ICCPR which
regulate freedom of association in general terms it the only instrument specifically
devoted to human rights defenders. Although thelddation of the Rights of Human Rights
Defenders lack biding nature as it is just a UNoha$on- not a treaty or convention, “it
providesa sound basis for gauging the consensus of comsidgginion on the meaning of the
rights conferred under applicable multilateral tie® such as ICCPR and the regional
conventions **? The Declaration makes reference to rights conthinénternational instruments
such as the ICCPR and stipulates how those rightil de interpreted and applied in relation to

human rights defenders. Hence,

“...rather than creating new rights, the Declarat@mn human rights defenders provides
guidance on the interpretation of rights contaimedinding human rights treaties with
respect to human rights defenders. The Declaraiohuman rights defenders constitutes
the framework for the protection of human rightdedelers and is therefore relevant to
define the full scope of the right to freedom c$@sation.**?

The Declaration is also important as it clearlyabbshed a link between the right to freedom

of association and protection and promotion of humghts. Article 1 of the Declaration

131 pyblic emergency needs to be officially proclairaed the derogation of the rights notified to aét8
parties. Derogations are allowed to the extentthtriequired by the exigencies of the situatioayidled that
they are not discriminatory and inconsistent witeo obligations under international law.

%2 5upra note 142, p.5
153 Supra note 141, p. 3
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states that “[E]veryone has the right, individuadlyd in association with others, to promote
and to strive for the protection and realizatiorhafman rights and fundamental freedoms at
the national and international level3his provision explicitly recognizes that protectiand
realization of human rights is a legitimate objeetthat an association may be established to
achieve. This becomes significant in situations mhestates restrict human rights
organizations from engaging in promotion and pridec of human rights to exonerate
themselves from being accountable. By affirmingrilght of everyone to promote and strive
for the protection of human rights, the DeclaratdrRights of Human Rights Defenders has
become the pioneer international instrument togeze the right to engage in human rights

work. >4

Also, a cursory look at this article reveals thas Declaration of Rights of Human Rights
Defenders not only affirm the right of individudtsfreely associate but, the association itself
is also entitled to the full enjoyment of the rigbt pursue its objectives of promoting and
realizing human rights without hindrances. Thus, freedom of association has both
individual and collective aspects. Moreover, theckr does not make distinction between
individuals and associations working at nationainbernational level. Accordingly, it tacitly
implies that differential treatment between humghts organizations on their engagement in
promotion and realization of human rights basedhenplace where they are constituted and

the level where they are engaged infringes freedbassociation.
The Declaration of Rights of Human Rights Defenderther provides in Art 5 that

For the purpose of promoting and protecting humghts and fundamental freedoms,
everyone has the right, individually and in asstmmwith others, at the national and
international levels: [...]

%41d., pp.9-10
%d., p.7
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b) to form, join and participate in non-gawerental organizations, associations or groups.

The Declaration in this provision clarifies whatnst explicitly covered in earlier human rights
instruments such as ICCPR by stating that the tigliteedom of association not only includes
the right to form a new association or join an sémg one but also to participate in its effective
functioning and operatio?® It also unambiguously embraced non-governmentgnizations as

one forms of associations with respect to whickden of association should be guaranteed.

2.1.4 ADDITIONAL GUARANTEESIN OTHER MAJOR
INTERNATIONAL HUMAN RIGHTSINSTRUMENTS
In addition to the above mentioned human rightdrumsents, provisions guaranteeing

freedom of association are also found in other miaji@rnational human rights instruments
of generalized nature such as in Articles 1 andf2Fiost Optional Protocol to the
International Covenant on Civil and Political Rigfit’ or specialized nature, such as Article
5 of International Convention on the Elimination Afi forms of Racial Discrimination
(CERD)"®, Article 7 of Convention on the Elimination of AForms of Discrimination

against Women (CEDAWJ® and Article 15 Convention on the Rights of thel€§{CRC)-*°.

15814, P.5

157 Entry into force 23 March 1976 and adopted bylhéed Nations General Assembly Resolution 2200a
(XXI) of 16 December 1966. The First Optional Pagibto ICCPR, under Article 1, provides that thenkfn
Rights Committee has the competence to receive agrmations from individuals whose rights under |IGCP
including their right to freedom of associatiore aiolated by states. Article 2 stipulates thathsimclividuals
are required to exhaust all available local rengedied submit their communications in a written form

158 Entry into force 4 January 1969; adopted by théddnNations General Assembly Resolution 21066(2X)
of 21 December 1965. Art 5 of CERD provides thathie exercise of civil rights such as the righfredom of
peaceful assembly and association, states undettakeohibit and eliminate racial discrimination afl its
forms and to guarantee equality before the lavitfeir enjoyment without any distinction based oceracolour,
or national or ethnic origin.

159 Entry into force 3 September 1989; adopted bylthzed Nations General Assembly Resolution 34/1B0 o
18 December 1979. CEDAW, under Art 7, guaranteesitiht of women to be free from discriminatiortieir
participation in the political and public life oheir country and ensures their right to participatenon-
governmental organizations and associations coadewith the public and political life of their cauy, in
equal terms with men.

180 Entry into force 2 September 1990; adopted bylthi#ed Nations Resolution 53/144 of 9 December 1998
Article 15(1) CRC recognizes the rights of the dhib freedom of association and to freedom of phce
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The United Nations General Assembly has also passedimber of resolutions relative to
freedom of association. Recently, concerned wighlitmitations which states impose legislating
and acting to restrict freedom of peaceful assenablg of association, the UN Human rights
council adopted resolution no. 15/21 on 27 Septen@®d2 on "the rights of freedom of
assembly and of association" affirming the impar&aof the rights to freedom of peaceful

assembly and association for all people.

2.2 REGIONAL STANDARDS

In addition to the body of international human tglnstruments, regional human rights
instruments such as the European Convention on Hurights, The African Charter on
Human and Peoples' Rights and the American Cororenthn Human Rights do also provide
a number of guarantees of freedom of associatibesd regional instruments do not only
affirm the importance of freedom of association &gb help to elucidate how the standards

relating to freedom of association are to be im@eted in the particular regional contexts.

2.2.1 EUROPE
In Europe, the pioneer and important human righ&rament that protects the right to

freedom of association is the "European Converfoorthe Protection of Human Rights and
Fundamental Freedoms" (shortly know as the "Eunmop@anvention on Human Rights"
(ECHR))! ECHR accords similar protection to freedom of ai&gion, under Article 11,

like the UN human rights instruments and essegtiafies similar language with that of

Article 22 of ICCPR.

assembly. Under sub-article 2 of the same pravi€IRC guarantees that these freedoms of the clald not
be restricted except in conformity with the lawdamless they are necessary in a democratic soicietye
interests of national security or public safetyblpu order, the protection of public health or nierar the
protection of the rights and freedoms of others.

181 Entry into force 3 September 1953; adopted 4 Ndwm 950 The Convention has been ratified by more
than 40 states in the Council of Europe until thespnt.
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Article 11 of ECHR gives equal protection to badtle tright to freedom of peaceful assembly
and association. Both rights do have similaritisstlzey refer to the coming together of
people to "collectively express, promote pursue @efénd common interest®® However,

freedom of association is distinguishable from dicga of assembly in that the former
"...requires a certain institutional character,, irminimum degree of organization as well as
duration™®® while the later is associated with the right taqefully protest or demonstrate in
public places without necessarily having an insbnhal arrangement. This does not mean,
however, that the two rights are not interrelatedfact, once an association is formed, it

enjoys a number of other rights enshrined in théelR@ncluding freedom of assembl$?

The right to freedom of association guaranteecépacity of all persons to join with others
for the protection of their particular interestluming by forming or joining trade unions. The
provision makes only a specific reference to thghtrito form and to join trade unions.
However, the language usage "including" suggeststtie protection also extends to other
types of associations in a form of "private anduwnbthry grouping regardless of its legal
status (informal association or a legal entity)r-doccommon goal (political parties, religious
associations, association of employees, éf¢)This issue has been directly addressed in

Sidiropoulos and Others v. Greece cd®eln this case, emphasizing that freedom of

162 Jeremy Mc Bride, Freedom of Association, in thedgsials of Human Rights, Hodder Arnold, London,
2005, pp.18-20

183 Report of NGO Law Monitor: Council of Europe, Rasgh Center, International Center for Not-for-Profi
Law (ICNL), 5 July, 2012 (Available at http://wwwril.org/research/monitor/coe.html, Accessed or2D/bB2
1:10:12 PM)), p.6

1841d, p.6 An established association do also adutiiy enjoy a number of rights and privileges gudeed in
ECHR such as the right to privacy, freedom of shepoohibition of discrimination, the right to fdiearing and
effective remedy.

165 Id

1% sjidiropoulos and others v. Greece, Eur. Ct. HR1897/841/1047, (1998), par. 40
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association is an inherent part of the right sethfan Article 11 even though the article

makes specific reference to trade unions, the EaoCourt of Human Rights held:

That citizens should be able to form a legal entitgrder to act collectively in a
field of mutual interest is one of the most impattaspects of the right to
freedom of association, without which that right ukb be deprived of any
meaning. . .1%’

Impliedly provided in the right to freedom of asstion under Article 11 of ECHR is the
notion that freedom of association entails bothrigbt to join or establish an association as
well as the right not to join association (a negatight of individuals not to be compelled to
join an association’f® The negative freedom of association requires itidividuals should
be free from unduly coerced into joining an assimid®® This requirement was upheld by
the European Court in t@hassagnou and Others v. Francase deciding in favor of small
landholders who complained that they were forcedétong to a hunting association and
allow hunting in their farmland despite their opitios. *’° However, there is no prohibition
as to the requirement of mandatory membership eédepsional organizations such as Bar
Associations and Chambers of Commerce, as longdrgidual members retain the right to
form their own associations in order to be ablede their opinion in the relevant sphere

and influence police making accordingfy.

We have discussed earlier that the language use@ R concerning freedom of association

is similar to that of ICCPR. Not only the languageed is similar, the protection accorded to

167 Id

18 Supra note 163
189 Supra note 143, p.45
79 Chassagnou and Others v. Franégplication Nos. 25088/94, 28331/95 and 28443/28 April 1999
1 Supra note 143, pp.45-46
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the right is also essentially identi¢4f. Hence, some contend that because ECHR has
established an elaborate dispute resolution mesimafiie. the European Court of Human
Rights, that has expertise on and specifically sleakth human rights issues, including
freedom of associatidff, ) with a significant body of la#.* the decisions of the court should
be used in interpreting and applying provisions@EPR including Article 22. Even though
the decisions of the European court do not estapliscedent outside the Council of Europe,
its expertise and rich blend of cases on humansigsues- being the oldest international
court dealing specifically with human rights issti€san greatly address the jurisprudential
dearth afflicting ICCPR, if used to interpret idieat provisions. Hence, some landmark
decisions of the European Court of Human Rights thave established fundamental
principles and norms in relation to the right teedom of association are briefly discussed

below.

Landmark decisions of European Court of Human Ridt#tve entrenched that "...there is a
right under international law to form legally regied associations and that, once formed,
these organizations are entitled to broad legaleptions.?’® This has been elaborated in
different cases involving political parties and ethforms of associations. ItUnited
Communist Party of Turkey and Others v. Turkey (J@Rcase that is deemed as important

for creating a fundamental breakthrough, the cbeid that:

72 Report on Freedom of Association in ACP and EUntes, ACP-EU Joint Parliamentary Assembly
Bureau, 12 November 2007, pp.3-4
3 Supra note 142, pp.2-3

174 Supra note 143, p.24
175 Supra note 142, pp.16-17

176 see, e.g Sidiropoulos and others v. Greegadgment of 10 July 1998, Reports of JudgmentsRecisions
1998-1V; United Communist Party of Turkey and others v. &yrjudgment of 30 January 1998, Reports 1998-
| (Cited in infra note 192, par.13)
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"..The right guaranteed by Article 11 would begkly theoretical and illusory if
it were limited to the founding of an associatiemce the national authorities
could immediately disband the association withoaviihg to comply with the
Convention. It follows that the protection affordegt Article 11 lasts for an
association’s entire life and that dissolution of association by a country’s
authorities must accordingly satisfy the requireteeof paragraph 2 of that
provision..."[Emphasis addet]]

By establishing that freedom of association lasts &n association's life, the court
"effectively conferred the protections of the rigtd freedom of association on legal
entities.*’® In Sidiropoulos and Others v. Greé€ethe court affirmed that it is the right of
individuals inherent in their right to freedom odsaciation to register legally recognized
associations. In Freedom and Democracy Pad®¥DEP v. Turkey), the European court
affirmed the nexus between freedom of associatnehthe freedom of speech (Article 10 of
ECHR) by establishing that "...the protection ofnigns and the freedom to express them is

one of the objectives of the freedoms of...assiocianshrined in Article 118

To sum up, the aforementioned three cases aredsoadi as groundbreaking because they
elucidated that the right to freedom of associatiociudes that right of individuals to
establish a legally registered association and @aheeassociation is formed it enjoys full
protection of the convention throughout its enlife This does not mean, however, that the
right to freedom of association may not be limitgdestricted. Rather, there are situations in
which a state is allowed to impose the restrictialeit by strictly adhering to the grounds

the Convention has clearly provided, as discusséalb

7 United Communist Party and Others v. Turkey, BirH.R. 133/1996/752/951, (1998), par. 33
178 Sypra note 142, p.8,

179 Supra note 166

180 Freedom and Democracy Party v. Turkey (OZDEP), EtrH.R (93 1998/22/95/784) (Grand Chamber
decision, December 8, 1999) See also Refah P@rtisi Welfare Party) and Others v. Turkey, Eur.iCR.
41340/98/, (July 31, 2001)
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ECHR provides exhaustive list of legitimate groufaisrestriction of the right to freedom of
association, under paragraph 2 of Articlé®t1No other grounds could be justifiably invoked
to make interference with the right and the conenhas provided a framework that helps to
determine whether the interference with the riglgeta the legitimate grounds. Hence, an
interference with freedom of association has to(bg prescribed by law; (2) serve a
legitimate aim; and (3) be necessary in a demacsaitiety. The state carries the burden to

prove that the restriction it has made on the sighéets the above three requirements.

Before a determination is made whether a giverricéish on freedom of association meets
the above criteria and hence constitute a violatiomust be resolved that such restriction
amounts to "interference". But what constitutes igemy restriction as "interference"?
Unfortunately, there is no clear judicial guidaraeto what kinds of restrictions constitute
interference on the right to freedom of associatidawever, the European Court case law
provides some indicative factors. For instanceSidiropoulos v. Greecease, refusal to
register an association could be a restriction amihe refusal was effected because of
inability of the association to meet some formalguirements such as providing complete
application, declaring legally permissible objeetvor appropriate choice of nafié.In
other cases, UCP and OZDEP, involuntary dissolutioan association could not amount to
interference if it is made in accordance with bapkcy proceedings or as a result of a
repeated and serious breach of applicable {&s general, it could be logically deduced
that legitimate requirements of national laws tth@inot have chilling effect on the formation
or operation of associations may not constitutéetference” in the sense of Article 11 of

ECHR.

181 Sypra note 163, p.7
182 Supra note 142, p.9

183 Id
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Once the court decides that the restriction amotantsterference, the next step to be looked
up on is whether such interference is "prescribgdalv". If such restriction is an act of
unauthorized interference by public authorities enadthout having the legal backing to do
so, the restriction could not be upheld under ir@onal law'®* In the aforementioned three
cases, the European court has decided that thec @ubhorities that made interference in the
applicants' right of freedom of association actesispant to promulgated national laws
satisfying requirements of "prescribed by law." faréhe cases, it is possible to deduce

general principles that:

...an interference is only “prescribed by law” iif derives from any duly
promulgated law, regulation, decree, order, or siegi of an adjudicative body.
By contrast, acts by governmental officials tha #tra vireswould seem not to
be “prescribed by law,” at least if they are indadis a resuft®®

In the European Court of Human rights analysis bether a given interference by public
authorities amounts to a violation of Article 1hetnext issue to be resolved is whether the
interference constitutes "a legitimate aim." Thgeuieement of "legitimate aim" requires that
the interference, which is prescribed by law, needbe carried out; (i) in the interests of
national security or public safety, (ii) for theepention of disorder or crime, (iii) for the

protection of health or morals, or (iv) for the faction of the rights and freedoms of others.

These four grounds of "legitimate aims" are exhaesand exclusive. The court uses an
approach of clarifying their meaning and scope gisinsubjective test on a case by case
basis in light of the spirit of the convention gmihciples and values embodied theréff.

For that, the court, as a last step, analyzes whelie interference made by the national

184 Id

1%51d., p.10

18 For instance, in OZDEP case, the court undersdhacespousing unpopular opinions does not comstit
justifiable reason to dissolve a political party. UJCP case, the court found that restricting atipali party with
a secessionist agenda may amount to a legitimat®mia ground of national security.
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authorities in order to achieve those "legitimat@sd must be "necessary in a democratic
society." This requirement helps to address siinatwhere the goals of state interference
may be legitimate but the means used to achievgdhls may be disproportionate or do not
lead to attaining the desired goHl6Be employing the "necessary in a democratic sgtiet

test, the Convention ensures that:

"...The only type of necessity capable of justifyian interference with any of
those rights is, therefore, one which may claimspying from “democratic

society.” Democracy thus appears to be the onlifigal model contemplated by
the Convention and, accordingly, the only one caihfeawith it."*#

Hence, democracy and democratic principles requines the state, when making an
interference with the right to freedom of assooiatihas the onus to prove that it employed
the minimum measures needed to secure the legtienat. This is what is referred to as the
"proportionality test". In many cases where theestaterference is already found to be
prescribed by law and pursuing legitimate aim k& ¢burt, the proportionality test is crucial

to ultimately decide whether the interference ant®tmthe violation of Article 11.

To sum up, the relatively well developed jurispnucke of the European Court of Human
Rights entrenched the notion that individuals h#élve right under international law to
establish and operate legally recognized assonmtibenefiting from broader legal
protections that shield them from arbitrary stakeusions that is contrary to the exercise of
freedom of association in a democratic system. dditeon, freedom of association is

embodied in a range of legal instruméfitsConvention§® and parliamentary resolutidfis

187 Supra note 150, p.45
188 Supra note 170, par. 45

189 For instance, in the context of labour law, thedpean Social Charter(1996) protects the right arfkers
and employers to form and join associations forpitteection of their economic and social interests.

10 For instance, the European Convention on the Retiog of the Legal Personality of InternationaliNo
governmental Organizations (1986) was adopted thraim of laying down the conditions for recogpnitiof
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that complement the European Convention on HumahtRiprotecting the fundamental
right of freedom of association and affirm, in tBeropean Context, that "...CSOs, as legal

entities expressive of the right to freedom of aign have rights in and of themselveS?

2.2.2 AFRICA
In Africa, the key provision relative to the praiea of the rights to freedom of association is

embodied in the African Charter on Human and Pediteghts (1981) (AChHPR’, ‘Banjul
Charter’)- which is considered as the real coroaestin the protection of human rights in the
region and milestone for the development of thécafr human rights systeti® The Banjul
Charter is by large viewed as an original legaltruteent, in terms of content and
presentation, which took into account the spetiéisi of Africa by reflecting the African
conception of human rights and philosophy of laesigned with the aim of addressing the
needs of Africand®* However, while focusing on African specificitiethe Charter was
prudently devised "... not to deviate much from ititernational norms solemnly adopted in

various universal instruments by the different mengiates of the OAU™

the legal personality of non-profit oriented asations, foundations and other private institutiopsrating in
the Council of Europe member states.

1 The parliamentary assembly of the Council of Eerbps passed a range of resolutions aimed at pngtec
freedom of association and facilitating civil sagiengagement including Recommendation 14(200then
legal status of non-governmental organizationsurofe, Opinion No.246(2003) on the Relations betibe
Council of Europe and non-governmental organizatimmd Declaration of The Third Summit of the Colati
Europe making reference to the role of NGOs ingoating to shaping the transparency and accoulitiabf
democratic government.

2 The Role of Legal Reform in Supporting Civil SdgieAn Introductory primer, International Center fdot-
For-Profit-Law and UNDP, August 2009, p.14

193 Entry into force 21 October 1986; adopted by tigbteenth Assembly of Heads of State and Government
June 1981, Nairobi, Kenya. Currently, 53 Stategparées to the Charter.

194 B, Obinna Okere, The Protection of Human Rightafiica and the African Charter on Human and Pesiple
Rights: A Comparative Analysis with the Europead &merican Systems, Human Rights Quarterly, Vol. 6,
No. 2, The Johns Hopkins University Press, May41$8 145

9., p. 152
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Despite being original in its approach and conttrg,Charter's support for some rights is not
far from ambiguity. A clear example for that isdd®m of association which is provided

under Article 10. It reads as follows:

1. Every individual shall have the right to fres@sation provided that he abides
by the law.

2. Subject to the obligation of solidarity providéar in 29 no one may be
compelled to join an association.

Under this provision, the AChHPR guarantees thbtraf individuals for free association.
However, the right is not without further qualifian. The Charter states that in order to be
able to exercise the right, individuals are requite be abided by the law. This qualification
is quite ambiguous and susceptible to manipulabiprthe state as it confers up on it the
discretion to issue an arbitrary law that would pamwith the exercise of freedom of

association. One write adequately expressed timserno as:

...[T]his is a particularly strongly worded quatdition and fear has been expressed
that the term "law" in this provision would be irgeeted to justify and excuse any
action whatsoever taken by governments, as longuab action is couched in
legislation or otherwise conforms with "law’® (Emphasis added)

However, this concern was later fully addressedhi@ year 1992 at the T1Ordinary
Sessio’’ of the African Commission on Human and Peoplegh®i The Commission,
following a pragmatic approach, expanded the meprmnd application of freedom of

association. The Commission strongly underscoratittie Banjul Charter does not deviate

1% Heyns, C.Human Rights Law in Africa (197p) 89. (Cited in Freedom of Association And Assembl
Unions, NGOs and Political Freedom in Sub-Saharica# Report by Dr. Bonaventure Rutinwa, Article 1

(2001),p.6)
197 Resolution on the Right to Freedom of Associat®@HPR /Res.5(X1)92, 1992
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from the international standards of protection afmian rights, in general, and freedom of
association, in particular, by providing as follow%
Taking into consideration the provisions of theiédn Charter on Human and
Peoples’ Rights, in particular article 10(1), gudeing every individual the
right to free association provided that he abidethe law;
1. The competent authorities should not overridastitutional provisions or

undermine fundamental rights guaranteed by thetitotien and international
standards.

2. In regulating the use of this right, the compet&uthorities should not enact
provisions which would limit the exercise of thisédom.

3. The regulation of the exercise of the rightreetlom of association should be
consistent with State’s obligations under the AsnicCharter on Human and
Peoples’ Rights.

The above statements show that the resolution agpurpose of expanding AChHPR's
standards of protection of freedom of associatgpecially, by calling up on states "...not to
enact provisions which would limit the exercisetlos freedom," the Commission laid the
fear held by many that the Charter's provisionrinp to state manipulation to ré3tfter

clarifying the true meaning of Article 10(1) of tiganjul Charter and in line with such
interpretation, the Commission called up on state:iarmonize national laws they pass

concerning the exercise of freedom of associatiith their obligation under the Chart&f.

Moreover, the African Charter on Human and Peopless foreword another limitation
distinct from other international and regional mstents. Under Articles 10(2), while

espousing the negative aspects freedom of assotiayi affirming that individuals have the

198 The African Commission on Human and Peoples' Righa regional body established by the African
Charter on Human and Peoples’ Rights with a mandgieomote and protect human and peoples’ righthe
AU, and interpret the Charter.

199 Freedom of Association And Assembly — Unions, N&@8 Political Freedom in Sub-Saharan Africa,
Report by Dr. Bonaventure Rutinwa, Article 19, 2005

20 5ee Heyns, C.Human Rights Law in Africa, 197 . 104(Cited in Id)
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right not to be compelled to join an associatitve, €harter puts limitation on this aspect of
the right by subjecting it to the obligation of isialrity embodied in Article 29 of the Charter.
In addition to such limitation, the Charter laysadioa general limitation that applies to all
provisions. That is, during state of public ememyerstates are allowed to derogate from
their obligations with respect to the rights enséd in the Charter including freedom of

associatiorf*

Besides, mandated, by the Charter, with the pow@ramote and protect human rights and
interpret the Charté¥, the African Commission on Human and Peoples' Rigias made
numerous pertinent resolutions, communications dedisions relative to freedom of
association even though it is often criticized fiaiting to provide effective implementation
mechanism for its decisions and being soft on Stae the violations they comnift
Despite these, the Commission has been instrumangalomoting and protecting human
rights in Africa. In one case involving freedomasfsociation, for instance, the Commission
has made a bold move by finding Nigeria in violataff Article 10 of the African Charter on
Human and Peoples’ Rights for alleged harassmehparsecution of employees of a human
rights organization-which is engaged in human ggptomotion and awareness raising
activities, and raiding of its offices in an atteémp undermine its ability and thwart its

functions2®*

21 sypra not 199

22 The Commission has the powinter alia, to monitor, investigate, and report allegatiohbuman rights
violations; give its views or make recommendatitmgovernments when cases arise; and prepare sibngs
to the African Court on Human and Peoples' Rights.

23 gypra note 150, p.62

24 Huri-Laws v Nigeria (2000) AHRLR 273 (Available ihttp://www.chr.up.ac.za/index.php/browse-by-
subject/402-nigeria-hurilaws-v-nigeria-2000-ahrit32achpr-2000.html)
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The Charter is also complemented by other speetlizgional instruments such as the
African Charter on the Rights and Welfare of thel€Ckalso known as the "ACRWC¥*®
which provides in Article 8 that "every child shdlave the right to free association and
freedom of peaceful assembly in conformity with thg”. Also, under Article 12, the

African Charter on Democracy, Election and Govecedlfi provides that:

State Parties undertake to implement programmes camdy out activities
designed to promote democratic principles and pestas well as consolidate a
culture of democracy and peace. To this end, $tattes shall:

...4. create conducive conditions for civil sociaigganizations to exist and
operate within the law.

In addition to these regional human rights instrotaesetting standards for protection of
the right to freedom of association at the regidaaél in Africa, member states of the
AU do also have obligations emanating from intaora! human rights instruments each

has ratified and national laws they have promubijate

2.2.3 OTHER REGIONAL STANDARDS
Other regional instruments such as the Americanv&ution on Human Rights (ACHEY

and the Arab Charter on Human Rigfifsupport and lay down standards for the protection
of the right to freedom of association. These iunsgnts more or less provide similar
protection to the right like the other internatibhaman rights instruments we have discussed

earlier.

205 Entry into force 29 November 1999; adopted ondl§ 1990 in Addis Ababa, Ethiopia. As of now, 46
member states of the AU have ratified the Childtdarter.

208 Adopted by the Eighth Ordinary Session of the Agslg of AU in Addis Ababa, Ethiopia on 30 January
2007

27 Entry into force 18 July 1978; adopted at theriitmerican Specialized Conference on Human Rigbes
José, Costa Rica, 22 November 1969. Currently ateStare parties to the Convention.

208 Adopted by the Council of the League of Arab Staiteits resolution 5437 (102nd regular session)®n
September 1994,
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The American Convention on Human Rights (ACHR) sufsp the right to freedom of

association in Article 16 as follows.

1. Everyone has the right to associate freely @woiogical, religious, political,
economic, labor, social, cultural, sports, or ofemposes.

2. The exercise of this right shall be subject dolyguch restrictions established by
law as may be necessary in a democratic societieinnterest of national security,
public safety or public order, or to protect puliiealth or morals or the rights and
freedoms of others.

Unlike the international and regional instruments ave discussed earlier, the American
Convention on Human Rights "...provides a broad aod-exhaustive list of possible
purposes for which an association may be formi&tt'also stipulates permissible restriction

on the right similar with ICCPR.

A similar regional instrument, the Arab Charterdduman Right&'° also supports the right to

freedom of association for every citizen under @eti24 which provides that every citizen
has the right to freely form and join associatianth others and to freedom of association.
However, using similar language as ICCPR and ECHR,Charter places restriction on

freedom of association under Article 24(7).

2.3 STANDARDS FOR PROTECTION OF FREEDOM OF
ASSOCIATION IN ETHIOPIA

2.3.1 OVERVIEW OF THE LEGAL AND REGULATORY FRAMEWORK
GOVERNING FREEDOM OF ASSOCIATION IN ETHIOPIA
Ethiopia saw the first modern legal framework regjuly freedom of association during the

Emperor Haile Selassie regime in the 1960 Civil €dd The Civil Code recognized civil

non-profit associations and provided provisions ftreir registration, control and

29 gypra note 141, p.8

219 Adopted by the Council of the League of Arab Staie Resolution 5437 (102nd regular session) on 15
September 1994

21 Civil Code of the Empire of Ethiopia, 1960
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administration. The responsible organ for the tegiion of CSOs was the Ministry of
Interior until this mandate was later transferredhte Disaster Prevention and Preparedness
Commission (DPPC). Based on provisions of the Gabe, the Ministry of Interior issued
Associations Registration Regulation No. 321/1966 ptovide detailed procedures for
registration of associations. After these two laws, other piece of legislation has been
enacted for a long time even though they were fdonae inadequate to effectively regulate
associations, particularly CSOs, taking into actdbeir level of development, changes in
their objectives and activities, and complicatedtipigation in the overall social and

economic development?

In 1995, the government came up with GuidelinesN@O Operations that "updated those
procedures, outlines major classifications for $ketor, and defines areas for programmatic
activities.”'® The government organ responsible for the registranf CSOs was shifted
from the Disaster Prevention and Preparedness Cssioni (DPPC) to the Ministry of
Justice by virtue of the Definition of the PowersleDuties of the Executive Organs of the

FDRE Proclamation N0.4/1995 amended as Proclamblio#71/2006.

The 1995 Constitution of the Federal Democraticu®éip of Ethiopia (FDRE} guaranteed
human and democratic rights and explicitly recogdithat international instruments ratified
by Ethiopia are integral part of the law of theddi Hence, international and regional

human rights instruments guaranteeing freedomsyaation which Ethiopia has ratified are

%12 Commentary on the Charities and Societies DraftlBmation, Ministry of Justice, Addis Ababa, Seper
2008, p.1

213 jeffery Clark, Civil Society, NGOs, and DevelopminEthiopia: A Snapshot View, The Internationalrik
for Reconstruction and Development/THE WORLD BANKashington DC, June 2000, p.19

214 proclamation of the Constitution of the Federafreratic Republic of Ethiopia, Proclamation No.995,
Addis Ababa

Z31d. Art.9(4)
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considered as part of Ethiopian laf¥& And, the Constitution recognizes such internafiona
treaties as standards of interpretation of fundaateights and freedoms enumerated in the
Constitution. Moreover, freedom of associationxpleitly incorporated in the Constitution
as one of the fundamental rights and freedoms. iledtanalysis of provisions of the

Constitution related with freedom of associatioprgvided in the following section.

As stated earlier, no law has been enacted afeed @60 Civil Code and the Associations
Registration Regulation No. 321/1966 to regulateO€SANd, the existing laws were
inadequate to properly regulate the complex dewetop of CSOs in Ethiopia. Intending to
address the inadequacy of the existing laws, tbexethe Ministry of Justice came up with
various drafts of legislations at different timder(example in 2002, 2003 and 2004) to
regulate the registration and regulation of CSGmsequently, a controversial CSO law, the
Proclamation to Provide for the Registration anduRation of Charities and Societféswas
promulgated on 13th February, 2009. The new lawEtkiopia's first detailed and
comprehensive legislation governing the registratand regulation of CSOs. It has
established an Agency (an executive branch hawsgwn legal personality) with a wider
power to license, register, control, supervise, @isdolve CSOdDetailed analysis of this law

is made in section 2.3.4 and the third chapter.

2.3.2 FREEDOM OF ASSOCIATION IN THE FDRE CONSTITUTION
In Ethiopia, the supreme law of the land is the Kitution of the Federal Democratic

Republic of Ethiopia (FDRE) which was adopted ir048® The Constitution asserts its

supremacy not only by declaring that it is the supe law of the land but also by

Z8Eor detailed analysis see Section 2.3.3 of thiepa

27 proclamation to Provide for the Registration argjiation of Charities and Societies, Proclamalion
621/2009, Addis Ababa

#8 gypra note 215
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proclaiming that "[A]ny law, customary practice @decision of any organ of the state, or a
public official which contravenes this constitutishall be of no effect?*® The Constitution
is placed at the apex of all federal or state ldwtkiopia is a federal state composed of nine
regional states and two chartered cities admirgdtdry the Federal Governméft. The

regional states have parallel executive, legistatind judicial power.

The Constitution provides the regional states webkidual power in which powers not
expressly given to the federal government aloneoocurrently with the States are reserved
for the Stateé?’ The federal government has exclusive power to tie#goand ratify
international instrument$? Concerning administration of associations (inahgdiCSOs),
Article 51 of the FDRE Constitution, which defindse power of the Federal Government,
does not give the Federal government exclusive po#&tes can issue their own law to
regulate CSOs and the power of the Federal Goverhroa this regard, is restricted to the
two chartered cities-Addis Ababa and Dire Dawa. Ewesv, the constitution prescribes that
all organs of the state at every federal and deatel have the responsibility and duty to
respect and enforce provisions of the constitutibat provide fundamental rights and
freedoms? This duty to respect and enforce implies thatestat..must in the exercise of
their functions be deemed not only to be boundthtedaws and constitutions, but also by

the federal bills of rights?**

291d. Art 9(1)
201d., Art47
211d., Art52
222|d., Art 51(8)
23 1d., Art 13(1)

224 eonard F.M Besselink, The protection of Humanh&gn Federal Systems, Draft paper for the Law and
Politics Panel of the XIVth International Conferermf Ethiopian Studies, Addis Ababa, Nov 2000, p.10
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Chapter three of the Constitution, which constgutene-third of the provisions of the
Constitution, is devoted to fundamental rights &m@doms comprising of individual and
group rights. The constitution divides the fundatakmights and freedoms section in two
parts namely, human rights and democratic rightsthie democratic rights section the
Constitution guaranteesjter alia, freedom of thought opinion and expression; freedd

association; and the right of assembly, demonstradind petition which are crucial for the

operation of association in a democratic society.
Freedom of association is enshrined under ArtidlevBich provides that:

Every person has the right to freedom of associafio any cause or purpose.
Organizations formed, in violation of appropriaasvs, or to illegally subvert the
constitutional order, or which promote such adtgtare prohibited.

The constitution guarantees freedom of associati@very person without distinction on any
ground. Article 25 of the Constitution affirms thitaim by providing that “the law shall
guarantee to all persons equal and effective piotegvithout discrimination on grounds of
race, nationality, or other social origin, colosex, language, religion, political or other
opinion, property, birth or other status.” Howev&me argue that as freedom of association
is a democratic right, according to the FDRE Caustin, it is restricted to citizens. Hence,
non-citizens may not claim the right to freedonas$ociation as of right. In fact, this was the
official position of the government during the praigmtion of the Charities and Societies
Proclamation- which will be discussed lat&tThis, however, is contrary to international and
regional standards of protection of freedom of eisgémn in which Ethiopia is obligated to
adhere to that prohibit any discrimination in theereise of the right on the ground of

nationality. Moreover, the wording of Article 31 igh uses "Every person” instead of "Every

22> gypra note 212, p.11
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citizen" shows that this argument is not inline hwihe intent of the Constitution which

guarantees for everyone irrespective of their mafity.

Article 31 of the Constitution guarantees the rightestablish or join associations for any
cause or purpose. It does not explicitly guaratiteenegative freedom not to be compelled to
join an association. Rather the protection seemisetdimited to the positive aspect of the
right of individuals to freedom to associate. Bhis provision should be construed in light of
international and regional standards as to giwetider meaning that includes the negative

freedom not to associat®

Even though the constitution recognizes freedomassbciation for any cause or purpose, it
permits some grounds of state restriction on therase of the right. It allows state
interference or limitation of freedom of associatizvhen organizations are formed in
violation of appropriate laws or the intent in wihithe organizations are formed is to illegally
subvert the constitutional order or promote sudivities. The first permissible ground of
restriction is similar with what is provided in tiAdrican Charter on Human and Peoples'
Rights. This ground of limitation-"in violation @ppropriate laws"-is overbroad and open to
subjective interpretation permitting wide latitudé state discretio?’ Also, the provision
does not provide a guideline on what grounds andlhiat extent the "appropriate laws" may

restrict freedom of associatiéft

The Constitution also makes reference to internati@nd regional instruments ratified by

Ethiopia. Ethiopia has ratified a number of intélo@al and regional human rights

226 See supra note 214, Art 13(2)

227 |nternational Journal of not-for-Profit law(ICNLYol. 12, No. 2, Washington DC, Feb 2012, p. 10

228 Id
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instruments providing freedom of associatidh. Under Article 9(4), the Constitution

provides that "all international agreements rafifoy Ethiopia are an integrant part of the law
of the land" This provision integrates the international angioral standards of freedom of
association in to the body of Ethiopian laws bylaeeg that they constitute part of the

Ethiopian legal system up on ratificatféh

Moreover, Article 13(2) of the Constitution obligegeryone enforcing the provisions of the
constitution to interpret the fundamental rightsl #ieedoms enumerated in Chapter Three of
the Constitution "in a manner conforming to thenpiples of the Universal Declaration of
Human Rights, International Covenants on Human fRigind international instruments
adopted by Ethiopia.” Article 13(2) gives promingaiace for provisions of international
instruments governing freedom of association aesignated them to serve as standards for
interpretation of Article 31 of the Constitutiorrdédom of association). In other words, it
means that Article 31 of the Constitution needgdanterpreted in conformity with human
rights treaties guaranteeing freedom of associahah Ethiopia has ratified such as ICCPR

and ACHPR.

2.3.3 THE PLACE OF INTERNATION AND REGIONAL NORMS OF
FREEDOM OF ASSOCIATION UNDER THE ETHIOPIAN LEGAL

SYSTEM

Ethiopia ratified a number of regional and interoal instruments guaranteeing freedom of

association. The Constitution of the Federal DermtoziRepublic of Ethiopia (FDRE) makes

229 Ethiopia adopted International Covenant on Ciwidl #olitical Rights (ICCPR) in 1993; African Charten
Human and Peoples' Rights(ACHPR) in 1998; Inteomati Convention on the Elimination of All Forms of
Racial Discrimination (ICERD) in 1976; Convention the Elimination of All Forms of Discrimination Agnst
Women (CEDAW); Convention on the Rights of the @HCRC) in 1991; African Charter on the Rights and
Welfare of the Child in 2002

%0 Even though this provision talks about "ratifitéaties, the binding Amharic version shows thaawis
intended is both treaties acceded and ratified. @mohis the official working language of the Federa
Government and Article 106 of the constitution pdeg that the Amharic version of the constitutibalshave
binding legal authority.
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reference to these international instruments eatifiby Ethiopia. Article 9(4) of the
Constitution provides that "[a]ll international agments ratified by Ethiopia are an integral
part of the law of the land." However, it is noeat, from this provision, what the word
"ratify" signifies; whether it refers to the act thie executive to be bound by the treaty in the
sense of public international law and hence sustiuments automatically assume a status of
" integral part of the law of the land"; or whethbe instruments have to go through further
domestication in the sense of Article 55(12) of t@enstitution. Article 55(12) of the
Constitution states that the House of Peoples' édeptative "shall ratify international
agreements concluded by the executive." Thougls itlear from Article 55(12) of the
Constitution that international instruments coneldidby the executive must pass through
approval process by the parliament- House of PsboBRlepresentative, it still does not solve
the question when exactly the international insenta are deemed to be ratified according to
Ethiopian law (in the sense of public internatiotel at the moment concluded by the
executive or at the moment the parliament endossed executive act). If ratification is
understood in the sense of the first interpretatiosuggests that Ethiopia follows a "monist"”

approach®!

This argument seems to be consolidated by Arti8(@)1lof the Constitution which states that
“the fundamental rights and freedoms specified his {Chapter shall be interpreted in a
manner conforming to the principles of the Univer&seclaration of Human Rights,

International Covenants on Human Rights and Intemnal instruments adopted by

Ethiopia.” As per this provision, the Constituti@utomatically recognizes international

%1 See supra note 224, p.24. Concerning the planeahiational treaties in national legal systemigrirational
law practically leaves it to be determined by nadioconstitutional law. Accordingly, some countregglorse a
"Monist" Approach in which a binding internation@aéaty automatically becomes part of the nationden
whereas others follow a "Dualist" approach in which treaty becomes part of the law of the landrgfassing
through a domestication or incorporation processdtjonal laws. For further understanding of thenisband
dualist approaches please see Oppenheim L, Iniemaht.aw of Treaties, 8Edition, Vol. 1, Longmans, Green
and Co, 1986, pp 37-38
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treaties as a litmus paper against which the furddah guarantees contained in the human
rights chapter of the constitution are meastifeshd seems to make international treaties not
only as integral part of the national law but gidace them equally with the Constitution in
the hierarchy of norms. However, one might righlggue that resort to international
instruments for interpretation could only be madaew the constitutional provisions

guaranteeing fundamental rights are ambigd&us.

On the other hand, others who contend that Ethifgiews a "dualist” approach raise more
arguments in addition to the incorporation requigatrprovided under Article 55(12). Firstly,
Article 9(4), read together with Article 9(1) - tharoclaims the constitution as the supreme
law of the land, shows that as "treaty provisioms rebt have a status which is supra-
constitutional; they are not of higher rank thae €onstitution.?** Also, the Negarit Gazeta
Establishment Proclamation No. 3/1995 requiresfeadleral laws including international
treaties ratified by Ethiopia to be published ie tbfficial Negarit Gazette and translated into
Amharic, the working language of the Federal CotitdVithout passing through such
procedure, the Courts are not obliged to interpret apply the treaties. Hence, it could be

argued that this domestication requirement prowasEthiopia follows a dualist approach.

From the above debates, it is possible to undedgtzat there is no clear and solid theoretical

basis for Ethiopia's approach concerning incorpmmabf international treati€s® This

232 Id

233 3eyoum Yohannes and Aman Assefa, Harmonisatitawas relating to Children: Ethiopia, The African
Child Policy Forum, _, p. 6

%4 supra note 224, p.24

2% gee Article 2(2) and 2(4) of the Proclamation tovile for The Establishment of the Federal Negarit
Gazeta, Proclamation No. 3/1995. The Federal NeGarieta is a federal gazette that publishes fetiava.

2% See also Getachew Assefa, The Making and Stafliseafies in Ethiopia as Envisaged by the 1994
Constitution of the FDRE: A Comparative Approacimpublished, Faculty of Law, Addis Ababa University,
1996, p.64
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problem, however, is not only theoretical. The pcacreveals that Ethiopia follows more or
less a monist approach (though not certainly) inctvimternational treaties are incorporated
in to the national law by a single ratification pess without their content published in the
official Negarit Gazet&®’ This practice, however, creates confusion andctehce on the
part of the judiciary to interpret and apply intational human rights treaties as the contents
of the treaties would not be available in the wogkianguage of the courts and the courts are
required to take judicial notice only of the letef laws published in the official Gazetf8.
Thus, the theoretical confusion and practical pold associated with domestication of
treaties render the Ethiopian Courts unwilling amnéble to apply international human rights
norms in their decisions. As a result, the coualy invoke provisions of international

instruments in their decisioRs

Despite and within this disputed theoretical frarngiand the practical challenges, however,
the legislature as well as the courts could stiltl favenues through with they could apply
international human rights instruments includingsi providing for freedom of association.
As such, the legislature should clearly establiystem that resolve Ethiopia's theoretical
stand concerning incorporation of internationabties and publish the contents of these
instruments in the official Gazette for applicatimpthe courts. On the other hand, the courts
should employ a flexible and proactive approach am@s making interpretation and
application of provisions of these human rightgrinments possible in the Ethiopian legal

system.

%7 supra note 233, p.8. The only international ageserso far reproduced in the Negarit Gazeta i©thg)
Establishment Charter, OAU Establishment Proclaonatio. 202/1963

28 gypra note 235, Art 2(3)

239 5ee generally Getachew Assefa, Problems of ImpiéngeInternational Human Rights Laws by Ethiopian
Courts: Proceeding of the Symposium on the Roléafrts in the Enforcement of the Constitution, 2000
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To sum up, international instruments ratified bhigpia including those providing freedom
of association do have a solid place in the nalimgal system as they are part and parcel of
the law of the land as per Article 9(4) of the Gdnson. Moreover, Article 13(2) of the
Constitution makes international human rights unsients, including those providing
freedom of association, standards for the integti@t of the fundamental rights and
freedoms specified in the Constitution. Howeveer¢hare theoretical and practical problems
associated with the hierarchy of norms, transladond publishing of the contents of the
instruments in the official gazette as well asrtierpretation and application by the courts,
which need to be addressed by the legislature langutliciary so that Ethiopia can properly
discharge obligations it has assumed by virtueatifying these international and regional

human rights treaties.

2.34THE ETHIOPIAN CHARITIES AND SOCIETIES PROCLAMATION
As stated earlier, the "Proclamation to Provide floe Registration and Regulation of

Charities and Societies" is the first Ethiopian poemensive legislation that regulates the
registration and regulation of CSOs. The aim oflt#wve, as stated in its preamble, is thus to
"ensure the realization of citizen's right to asstben enshrined in the Constitution of the
Federal Democratic Republic" and "to aid and ftet# the role of Charities and Societies in
the overall development of Ethiopian peopl&8.As could be understood from the preamble,
the law is promulgated in order to address the agadcies ofexisting laws in terms of

effectively regulating CSOs taking into accountitHevel of development, a change in their
objectives and activities, and their complicatedipi@ation in the overall social and economic

development*

240 sypra note 217, Preamble
%41 See supra note 212, p.5
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The commentary issued by the Ministry of Justicar@proclamation identified gaps of the
existing laws regulating freedom of association anavided detailed justifications for the
need to come up with the 1&8f% Among these, the need to facilitate for CSOs tocobee

development partners of the government, createndumive environment for the exercise of
citizens’ constitutionally guaranteed right to asate, identify illegal activities with in CSOs
and penalize the offenders were some of the regeongled to justify the need for enacting

the law?*®

The Proclamation employs terms like "Charity" af€iety” instead of the commonly used
terms such as NGO or CSO or Association. In the01@vil Code, a general term
"association” was used to register CSOs withoutingavegard to the differences and
peculiarities that existed among théthThe justification provided for this change in nami
is that the existing laws do not adequately coviearlfies and Societies and the definitions
given in the laws do not reflect the true natureasbociations in reali§?®> Thus, the
proclamation recognizes two types of CSOs namehgriies and Societies. And each of

them has sub-categories.

There are four kinds of Charities recognized by pheclamation: charitable endowments,
charitable institutions, charitable trusts, andrithble societiesA charitable endowment is
an organization through which certain propertyaespetually and irrevocably designated by
donation or will or the order of the agency for argpse that is solely charitalff&. A

charitable institution is a charity formed by aade three persons exclusively for charitable

%2|d., pp.5-6

243 Id

244 See supra note 211, Arts 404, 483, 507 and 516
245 See supra note 212, p.5

246 gypra note 217, Art 16
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purposes$?’ A charitable trust is an organization by virtue wafiich specific property is
constituted solely for a charitable purpose to Hmiaistered by persons, the trustees, in
accordance with the instructions given by the imsent constituting the charitable traStA
charitable society is a society which is establisfer charitable purposé8’ (Article 46 of
the CSP) Societies are associations or personsnipegh on a non-profit making and
voluntary basis formation of the rights and intésesf their members and to undertake other

similar lawful purposes as well as to coordinatéhinstitutions of similar objective&>°

Charities and Societies are designated in threes vesy Ethiopian Charities or Societies,
Ethiopian Resident Charities or Societies or Farei@harities, based on place of
establishment of the organization, its funding sesy composition of membership, and

membership residential stattrs.

Ethiopian Charities or Societies are Charities aci&ies formed under the laws of Ethiopia,
whose members are all Ethiopians, generate incoone Ethiopia and are wholly controlled
by Ethiopians. These organizations may not receieee than 10% of their resources from
foreign source$>? Ethiopian Resident Charities or Societies are dpiain Charities or
Societies that are formed under the laws of Ethiopnd which consists of members who
reside in Ethiopia and who receive more than 10%heif resources from foreign sourcées.

Foreign Charities are Charities formed under the&slaf foreign countries, or whose

271d., Art 27
281d., Art 30
291d., Art 46
#01d., Art 55
#1d., Art 2
21d., Art 2
231d., Art 2
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membership includes foreigners, or foreigners abritie organization, or the organization

receives funds from foreign sourcas.

The proclamation applies to Charities and Socig¢has operate in and draws members from
more than one regional state; Foreign CharitiesiEghtbpia Resident Charities and Societies;
and Charities and Societies operating in Addis AbabDire-Daw&>° And, it excludes from

its application religious organizations, internatib or foreign organizations operating in
Ethiopia by virtue of an agreement with the Ethéspgovernment, and Societies governed by

other laws>>®

Be this at it may, the Charities and Societies Rroation has been a subject of controversies
and its various provisions has been described sisiatere of the right of freedom of
association falling short of international standandth a high tendency to stifle human rights
work in Ethiopia. A through investigation and Ansily is made in the following chapter to
determine whether the law is restrictive of freedafrassociation and the restrictions it put in
place, if any, do not meet the international anibnal standards of protection of freedom of

association.

4d., Art 2
251d., Art 3(1)
20d., Art3(2)
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CHAPTER THREE: CHALLENGES OF FREEDOM OF
ASSOCIATION AND CIVIL SOCIETY IN ETHIOPIA

3.1 BACKGROUND ABOUT ETHIOPIAN CIVIL SOCIETY
ORGANIZATIONS
Despite the claim by some authors that civil sgcieta new phenomenon in Ethioprahe

socio-economic and political history of the natimeveals that it has a rich tradition of
association life in a form of informal communitysea organizations(CBO$) Before the
advent of the first modern CSOs in 1930s, commuretsed organizations (CBOs) have been
operating at the local level, as informal CSOs,et@wourage community solidarity, and
enhance the self-reliance and address the diverse-sconomic needs of their memb&rs.
Some among the many community based organizatioEshiopia includddir (community
association for burial)lqub (community saving and credit association) and rofiedf-help
associations such aSebo (voluntary community labour groupsMabhiber, Juiggeand
Seddaq&® These CBOs are resilient organizations that hameaged to survive various
political, social and economic challenges for salveenturies and still remain "credible

institutions to which people turn in times of negusrdship and affliction®®*

These voluntary CBOs were considered as the "hmgegiiounds of the country's modern

NGOs.?®? For instance, the first workers movement that pate way for the establishment

%7 Fatoumtta M’boge and Sam Gbaydee Doe, African Ciomemts to Civil Society Engagement: A Review of
Eight NEPAD countries African Human Security InitiativeAHSI paper) 6, August 2004, p.3

»%\Wondwosen Teshome B., Civil Society and Democrtitinan Africa: The Role of the Civil Society ingh

2005 Election in Ethiopia, International JournaHafman and Social Sciences Vol. 4, No.2, 20093 p.8

%9 Final Evaluation of Ethiopian NGO Sector Enhancenteitiative (ENSEI), The Mitchell Group, Inc,
Washington DC, August 2002, p.5

260 Supra note 257, pp.83-84

%1 gypra note 259, p. 5
262 Id
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of labour associations in the country were firsgamized and initiated byddirs.?®® The
Ethiopian Teachers association, one of the strar@®® in Ethiopia today with thousands of
members, was also first established by few scheathers as a traditional self-help
associatiorf>* Moreover, without being moved by the effects ofdmmization, these CBOs
still fully and effectively operate in larger past the country along with NGG$> Some
NGOs have been recently trying to engage these CBQ¥evelopmental and advocacy

works including promotion and protection of humaghts2®°

The emergence of modern formal civil society orgations- with legal personality, is
however a recent phenomenon. Modern civil sociegamizations in a form of NGOs started
to emerge in the modern history of Ethiopia durib®30s following the upsurge of
urbanization and economic developme&ht. These earliest NGOs were faith-based
organizations that were engaged in providing missip services in various provinc&8 The
early development of modern civil society orgarias in the empire at the time however
was slow and gradual. Hence, the start of modetihsmiciety organization in Ethiopia could
accurately be traced back to the 1950s and 60sewdh@umber of chartered bodies such as

the National Boy Scout Association, the EthiopiardRCross, Ethiopian women's

** Sisay Gebre-Egziabher, The Role of Civil Societgdhisations in Democratisation Process in Ethiopia,

Paper Presented at the Fifth International Contererfi the International Society for the Third-Sed®esearch
(ISTR), “Transforming Civil Society, Citizenship ésovernance: The Third Sector in an Era of Global
(Dis)Order”, Cape Town, July 7-10, 2002, p.5

264
Id.

#5Kassahun Berhanu, The Role of NGOs in Promoting @eatic Values: The Ethiopian Experience; Ethiopia
The Challenge of Democracy from Below, Nordiskaikmstitutet, Uppsala and Forum for Social Studies
Addis Ababa, 2002, p.121

266 For instance, Action Professionals' Associatiarttie People(APAP), a local NGO that has been wagrki
in the promotion and protection of human rightsiuhe introduction of the recent CSO law- whiclsltaused
a change in its mandate to capacity building atitisj has been closely working with CBOs partidyladirs' in
its human rights promotion work. | had worked inAPas a trainer in a child protection project aina¢
enhancing the capacity of CBOs so as to engage ithehild protection activities at the local level.

%7 sypra note, 213, p.11
28 gypra note 258, p. 84
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associations, and the Family Guidance AssociatibrEthiopia as well as professional
membership based associations such as the NaBan#issociation, Chamber of Commerce
and the Ethiopian Teachers Association were forfit@ihe emergence and growth of these
NGOs were part of the attempt to fill the perceivedd caused as a result of the inability of
the government and the traditional CBOs to meetnéweds of the growing population and
quest for advancement and developnféhfThese CSOs enjoyed relative autonomy and
credibility for their works until the collapse ofie Emperor Haile Selassie regime and the

coming in to power of the Derg -a military junt®{#-1991Y"*

Very repressive and restrictive laws and regulatidaring the Derg era caused a regression
in the development of CSG¥: During this era, even though some NGOs focusingetief

and humanitarian services emerged as a resulteof93-74 and 1984-1985 famines, their
development was arrested and "virtually all thesganizations effectively became tools of
the state or ceased operations entirely. Many @agdalremaining in existence lost credibility,
professionalism, and, ultimately, much claim toitiegacy."?”® Hence, by the time the Derg
regime collapsed in 1991, "virtually all civil sety entities had been co-opted or barred from

meaningful existence by the reginfé*

After the collapse of the Derg regime and the iimstnt of the current EPRDF government,

re-emergence of an independent civil society sebtman to appedf® Their sphere of

29 sypra note 259, p.5
20 sypra note 213

271 Id

22 3ypra note 258, p.84
273 Supra note 213
d, p.1

275 Id
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engagement started to expand from mere humanitandrservice delivery to various sectors
including community development, environmental potibn, basic education, and human
rights?’® During this period, the civil society sector hasight a significant boost in number
and capacity to play a relevant role in addres#iiegcountry's complex socio-economic and
political agenda. A vibrant civil society that s&s to bring about national political and
economic revitalization was in a course of makifigh favorable legal framework created in
accordance with the guarantee of freedom of assaciby the FDRE constitution fostered

the emergence and development of CSOs.

In 2009 there were around 3,500 NGOs registeredrdrt to the statistics by the Ministry
of Justice’’® And just before the enactment of the Charities Sndieties Proclamation in
January 2009, 3822 NGOs were registered to operate variety of issues such as conflict
resolution, human rights, development, serviceveeyi, poverty eradication, rights based and
integrated community developmént.This is however insignificant considering the sife
the population of 80 plus million and comparingoitthe number of NGOs operating in other

African countries such as South Africa, Nigeria &msohya.

The Ethiopian CSOs have made significant contriputito agricultural and rural
development, human development and provision ofakservices (including promotion of
health services, education, child protection andfase and institution building and

empowerment), promoting good governance and hurgatsy alleviation of poverty et&®

276 Id

277 Id

278 Business Daily Africa, Ethiopia now clips wingsG&Os, 07 January 2009 (Cited in supra note, p.84)
279 Newsletter of the Charities and Societies Agei@), 1 No. 1, February-March 2011

#0The Ad Hoc CSO/NGO Task Force, CSOs/INGOs IN ETHROPartners in Development and Good
Governance, Summary of Main Report, Addis Ababajeévaber 2008, pp.4-5
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They have also been making significant contribigionresource mobilization. According to
the Ethiopian Ministry of Foreign Affairs around @0of external assistance is brought
through NGOs, that may amount to around $40 tor@Bllon p/a?® In addition, they have
been striving to positively affect the country’stioaal policy and program directions. To
achieve this, the CSOs have been engaging in desetigities such as strengthening the
capacity of government bodies, strengthening pestg and collaboration with government
organs, providing alternative or complimentary telgées, engaging in new operational areas,
promoting the activity of non-state actors suchcammunity institutions, promoting the
efficiency and accountability of public institut®rand providing emergency respon<és.
Despite their achievements however, civil societyaaizations in Ethiopia are young and
fragile with little cohesion occupying an insigedint space in the national policy

discourse®?

This period also sought the appearance of rightedaadvocacy organizations. These
organizations were mainly concerned with protectiad promotion of rights by engaging in
activities including "...enhancing civic awarenésough civic education, promoting respect
for the rule of law, and protecting the rights aimen.“3* Prominent human rights advocacy
organizations like the Ethiopian Human Rights CalufitHRCO) and the Ethiopian Women
Lawyers Association (EWLA) working on the area dintan rights, rule of law and
democratization were set up garnering considerpbfeular support®® Even though they

were not sometimes free from government hostilgied facing punitive measures as a result,

#lgypra note 258, p.84
282 Id

23 gupra note 257

%4 Dessalegn Rahmato, Civil Society Organizatioristhiopia, Ethiopia The Challenge of Democracy from

Below, Nordiska Afrikainstitutet, Uppsala and Foréon Social Studies, Addis Ababa, 2002, p.109
285 |d
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such and similar advocacy organizations mushrooimethe following decade until the

straining relationship ensued following the corgds2005 electiof®®

During the 2005 election, civil society organizasan Ethiopia played an active role in the
democratization process through engagement in lgwtoeal process in what is otherwise
considered as unprecedentdAs the Carter Center- one of the chief internai@bservers

of the election, commented, “Civil society organiaas contributed greatly to the electoral
process by organizing public forums, conductingevaducation, training, and deploying
domestic observer$® Due to the engagement of the civil society in ¢fextoral process a
higher voter turn out was registered resulting ilaredslide win for opposition parities that
stunned the incumbeft? This active participation of the civil society ime election,
however, brought a rift with the ruling party tisce then contemplated various measures to
control the CSOs and restrain their operafitin.

Consequently, the government arrested two promiomniit society leaders and individuals
working for different NGOS™. Moreover, wanting for more control and determirted
neutralize CSOs from further intruding in the polt the government came up with a new
law in 2009 that is infamous for containing prowiss that has the effect of stifing CSOs and
crippling their political and human rights actiesi. This proclamation, better knows as the

"Charities and Societies Proclamation” is discussetetail in subsequent sections.

28 gypra note 258, p.88
#71d., p.84

288 The Carter Centre, Final Statement on the C&datre Observation of the Ethiopia 2005 National
Elections, September 2005 (Cited in id)

289 Supra note 258, p.91

290 Id

#1Daniel Bekele and Netsanet Demissie, leaders db8l€ngaged in monitoring and observing the elektora
process were arrested together with many othersippo leaders and journalists. They were latezaséd after
convicted due to effort by elders that led to aggland signing of pleading for clemency. See Cddtiety and
Democratization in Africa, p.86
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3.2 GOVERNMENT JUSTIFICATIONS FOR RESTRICTING
FREEDOM OF ASSOCIATION

3.2.1 COMMON JUSTIFICATIONS FOR RESTRICTION OF
FREEDOM OF ASSOCIATION OF CSOS

In recent years, the world has seen a growing agul backlash on civil society
organizations in different countries particularbaast human rights CSOs. The governments
proffer range of justifications for the backlash digerse as the types of restrictions they
impose292 But the common supporting rationales presentedydyernments for imposing
strict regulatory control over CSOs include "calisr increased accountability and
transparency of CSOs; preventing foreign interfeeewith domestic political processes;
protecting national security; combating terrorisnd a&xtremism; and the coordination and

harmonization of foreign aid and CSOs implementorgign aid programs293

However, these justifications are broadly framed are "are malleable and prone to misuse,
providing convenient excuses to stifle dissent, tiwdevoiced by individuals or civil society
organizations?®* In fact, reports reveal that the justifications am®t more than
rationalizations of repression under the pretextvbich governments have subjected human
rights CSOs to harassment, intimidation and suspensf their works?> This has been
attested by reports that under the guise of thesgfigations “[o]rganizations are closed

down under the slightest of pretexts; sources ndifug are cut off or inappropriately limited;

292 |nternational Journal of not-for-Profit law(ICNLYol. 12, No. 3, Washington DC, May 2010, p. 8

293 Id

294 \World Movement for Democracy and International @erfbr Not-for-Profit Law (ICNL), Defending Civil
Society: A Report of the World Movement for DemaryraVorld Movement for Democracy, February 2008,
p.21

295 Id
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and efforts to register an organization with a hnmghts mandate are delayed by intentional

bureaucracy?®®

Indeed, there are wider claims against CSO accbilityaand transparency and these are the
main focus of debates surrounding CSO regulati@®enerally, the claims revolve around
deficit of accountability and transparency, intémhemocracy and problem of un-coordinated
and organized contributions they maReé.Specially, with regard to transparency and
accountability, it is often difficult to ascertawhom the CSOs represent and benefit, whether
they are genuinely rooted in the society and whiytis behind themd®® Moreover, it is
difficult to determine if the CSOs do really hawagitimacy especially when they are not
membership based, unless they exercise internaloctant electiond®® The public
accountability of CSOs is also usually questionatdhen there is no authority to which they
report to or held accountable for their actions awiten adequate internal self-regulation
mechanisms are not put in plaf®.The fact that some CSOs take unresearched and
unsubstantiated positions towards some issues méhes institutional competence
guestionable exacerbated by lack of co-ordinatimh@llaboration among them so as to put
a concerted effort in addressing the issliesience, the government has indeed a legitimate

vested interest to ensure accountability and tramesy with in the activity of CSOs.

However, this does not grant the government a b&dmdck to prescribe what ever it wants

with the fate of these organizations. Some govengséake the need to take regulatory

2% Fact Sheet No. 29: Human Rights Defenders: Piatgthe Right to Defend Human Rights, p. 12 (Cited
id.)

297 Jan Wouters & Ingrid Rossi, Human Rights NGOs:eR6ltructure and Legal Status, Institute for

International Law, K.U. Leuven, Leuven, 2001, PP1P1
298
Id.

299 Id
300 Id

301 Id
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measures to ensure the accountability and transpamef CSOs beyond what is necessary
with the hidden motive of weakening their institutal autonomy and herby violating the
standards of freedom of association enshrinedt@rnational, regional and national laws. For
instance, Afghanistan, Russia and Uzbekistan issuqatoposed legislations that constrain
the operation of CSOs under the pretext of ensuramgsparency and accountabilify.Even

if the 2006 regulation issued in Russia heavilynpsed up on ensuring "enhanced
transparency and increased efficiency of registnaéind supervision” of CSOs statements by
politicians indicate that the underlying motivahat the state believes CSOs pose subversive
threat to the state as a Trojan horse of foreiditiggounnecessarily meddling in its internal

politics 3°3

National security or fighting terrorism or extremisas also been used as a banner to impose
impediment on freedom of association of CSOs. Fstance, in relation to the above
mentioned Russian restrictive regulation, the h&faithe state was heard accusing of foreign
hands engaging in subversive acts using foreigdddrCSOs%* Similarly, Robert Mugabe
has accused of Western governments trying to usaaNMeNGOs to advance their colonial
interests in Zimbabw&? The Uzbek government has also blamed the CSOasllafcf as

Trojan horse of democratizati6?f.

Harmonization or coordination of NGO activities weaalso used as excuse to subject CSOs

to conform to government guidelines as is the gasiee 2006 draft Venezuelan International

392 Sypra note 294
303 Supra note 292, p.33
304 Supra note 294

305 Carothers, Thoma3he Backlash Against Democracy PromotiBareign Affairs, March/April 2006 (Cited
inid.)

306 Id
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Cooperation Bil?°’ This justification is also used in a broad andueaganner without even
clearly defining what is expected of CSOs suchnathé NGO bill in Nigerig®® These and
other similar justifications to restrict civil s@ty organizations, in particular human rights
CSOs, are frequently invoked. Below we will se¢hise justifications are justifiable under

international standards and best practices conugfreedom of association.

In Chapter two of this paper, we have seen the atvenframework of protection of freedom
of association. In particular, discussing abouttiegte restrictions that states are permitted
to put on the enjoyments of freedom of associatimhave said that state interference must
find legal justification and the restrictions pgaicon the rights must be subjected to rigorous
tests defined by international human rights inseote. These requirements as set out in
Article 22 of ICCPR are the only justifiable growndor interference in freedom of
association. These are: the restriction must bscpted by law; must be in the interest of
legitimate grounds of protecting national secuotypublic safety, maintenance of public
order; protection of public health or morals anatection of the rights and freedom of

others; and the restriction has to be necessaydgmocratic society.

In the context of CSOs, the requirement of "prdsatiby law" not only requires the law to

be duly legislated but it must also be:

...sufficiently precise for an individual or NGO tssess whether or not their
intended conduct would constitute a breach and wbasequences this conduct
may entail. The degree of precision required is\wiach sets forth clear criteria to
govern the exercise of discretionary authofity.

307 Supra note 294

308 Id

39 OSCE/ODIHR, Key Guiding Principles of Freedom afsciation with an Emphasis on Non-Governmental
Organizations, p.4(ld., pp.21) Moreover, the Jotlesburg Principles on National Security, Freedom of
Expression and Access to Information -Adopted @ciober 1995 by a group of experts in internatidaal
national security, and human rights, Principle 4) K{ates that "[T]he law must be accessible, uigunos,
drawn narrowly and with precision so as to enabffividuals to foresee whether a particular act®uarilawful.
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State harassments, intimidations and restrictionghe operation of CSOs by state agents
without having legal backing, such as mentionedthe above examples, are definitely
derelict of state obligations on protection of ftem of association. Moreover, restricting
freedom of association of CSOs by passing a vaggislation that uses ambiguous language
authorizing government officials to exercise adiyr decisions against CSOs can't be
deemed as prescribed by 1a#.I1n short, the law has to be unambiguous, preciz® a
narrowly tailored and the application of the lawsta be foreseeable to be considered as
prescribed by law' Failure to meet this initial requirement by itseily be deemed as a

violation of international standards.

The second requirement is whether the governmesttiaigon which is prescribed by law
meets one of the four legitimate grounds. These legitimate grounds are exhaustive and
should be strictly construed. As we said above,esofrihe common justifications invoked by
the states to support their restriction of freedofrassociation are national security, state
sovereignty, accountability and transparency of €Ste need for harmonization and
coordination of CSO activities. It is difficult tplace the "need for harmonization and
coordination of CSOs" under any of the four legédien grounds and should thus be
suspecf!? Even though this rationale may seem justifiabterfrlogical stance, it may be
used to "conceal the government intent to contraligect the activities of NGOs" which in

itself is incompatible with the right to organizer iny purposé

30 sypra note 294, p.23
g,

312 Id

313 Id
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A blanket claim for "state sovereigntyder seis not automatically admissible under
international law to constitute as a legitimateum for restricting freedom of associatitf.
Hence, infringing the freedom of association of GR@iming that they have become Trojan
horse of foreign politics, democratization or "auld interest” does not serve any of the
legitimate purposes and hence constitutes a voolaif international law. On the other hand,
national security is one of the legitimate aims amtCCPR. However, national security
should be narrowly interpreted justifying restictiof freedom of association only when it is
"...taken to protect the existence of the nation oteitstorial integrity or political independence
against force or threat of forc&®Hence, states are not free to tamper freedomsufcation of
CSOs by enacting any legislation they want under dhise of protecting national security.
Besides, a mere local threat to law and order dumsfall under the purview of national

security>

The last prong test is whether the restrictionsciwhare prescribed by law and serve
legitimate governmental interest are necessarydanaocratic society. As we have discussed
in Chapter Two, this test requires that the measdi@pted by the government has to be
proportionate with the legitimate aim pursued. Besj the measure has to be "imposetido
extent which is no more than absolutely necesshgre must be a pressing social need for the
interference®’ In this regard, it is important to see whetherhsimposed restrictions are
proportionate and whether less intrusive method av@lable to peruse the legitimate aim
pursued. In relation to CSOs, the following measusre not generally considered as

proportionate so as to be considered as necessargemocratic society;

3Neier Aryeh, Open Society Institute, “Asian Valuss Human Rights”, (Cited in id.)

315 See OSCE/ODIHR, Key Guiding Principles of Freedifmssociation with an Emphasis on Non-
Governmental Organizations, p.5

316 Id

71d., p.4
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o arrest of individuals simply for participating ihg activities of an unregistered
organization;

o0 the restriction of the right to register an NGCriitzens only;

o denial of registration to an NGO dedicated to aaltypreservation of minority
group or to human rights;

o granting of unlimited authority to the state togast NGO premises or attend any
NGO meeting or event;

o0 harassment, arrest and imprisonment of peacetidcaf the government;
o closure of international NGOs for engaging in péalcéawful activities;
o arrest of local NGO representatives for meetingpiotreign students;

o0 requirement that NGOs receive advance permissmn the state before meeting
or participating in foreign NGO networks; and/or

o placement of stifling restraints on the abilityatcess resources?

International best practice shows that regulatibl©80s should be the shared practice of the
government, CSOs themselves and other stakehadelsas donor agencies. Indeed the state
has a legitimate interest to ensure that CSOs gomigh highest standards of accountability and
transparency and vindicate other governmentalitegte interests that may result in restriction
of freedom of association so far as the measureaké comply with the standards under
international law. In doing so, however, it shontut jeopardize the operational and institutional
autonomy of CSOs and should always strike a balabetveen accountability and
independence. As the best practices reveal, thenagsto ensure that is by encouraging CSOs
to engage in self-regulation and other internal meésms of self contrdl® Towards that,
government regulations should lean towards prorgateif-regulation by using regulatory tools
such as requiring submission of reports than regpto control and sanction which has the

effect of jeopardizing institutional autonomy of G§*2°

318 Supra note 294, p.25
319 Supra note 192, pp.22-23
3201d., p.22
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Enabling legal framework that grants freedom foilGSS3o0 exercise self regulation can play
instrumental role in ensuring their compliance whighest standards of accountability and
transparency. Voluntary self-regulation includewide variety of mechanisms which are
being used in different countries such as endorgaligntary code of conduct, performance
rating by watchdog agencies, internal control maim (such as by boards or general
assembly of members), setting financial and propediministration guidelines eté! These

mechanisms "improve internal governance and outwaoduntability; to strengthen NGO
capacity and coalition building; to pre-empt goveamt regulatory intervention; and/or to
improve credibility among constituents, donors ahd general publit’?> According to

reports, in the sub-Saharan Africa region, inclgdithiopia, there is a growing realization

for the need of and a nascent trend in establissétferegulation initiatives by CSG#*

3.2.2 JUSTICIATIONSBY THE ETHIOPIAN GOVENMENT
The Charities and Societies proclamation declamneitisi preamble that the rationale behind

the enactment of the law is to ensure the reatimatf citizens' right to association enshrined
in the Constitution of Federal Democratic RepuldicEthiopia (FDRE) and to aid and
facilitate the role of Charities and Societies hme toverall development of Ethiopian
Peoples?* A cursory look at this stated objective shows that Charities and Societies law
governs only the right of association of Ethiopiaiizens and the FDRE constitution

guarantees freedom of association only for Ethiogitizens.

321 David Moore, The 2009 NGO Sustainability Index Sub-Saharan Africa, Legal Trends in Sub-Saharan
Africa, 2009, p.22

322 Id

323 See Shana Warren et @ihe growth of CSO self-regulatioBecember 1, 2009 (Cited in Supra note 321,
p.22)

324 Supra note 217, Preamble
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The Commentary on Charities and Societies draftlBnoation prepared by the Ministry of
Justice in Amharic language underscores theselpgessterpretations of the preamble of the
proclamatior??> The commentary reflects the official position bétgovernment regarding
the purpose and intent of the proclamation. Asthercommentary, the constitution fully
guaranteed freedom of association only to Ethiogiéimens' even though the government
may allow non-citizens to organize without havingclaim to the right of freedom of
association. It further states that freedom of @ss$ion is a democratic right but not a human
right. And, it further elaborated that while humaghts are guaranteed for all human beings,
democratic or political rights are limited to cd#izs and to be progressively realized.
According to the government, the nature of freeddmassociation as a democratic right is
also inferred from the structure of FDRE Constint”® Besides, according to the
commentary the citizens' right of freedom of asswan is a non-justiciable right in which

citizens have no right for judicial recourse.

However, under international law there is no shdigtinction between human and
democratic rights. The nature of freedom of assitiaas a fundamental human right is not
contestable. To be more precise, freedom of adsmtieonstitutes part of civil and political
rights enshrined under major international humghts instruments such as ICCPR, UDHR
and ACHPR. Unlike, Economic, Social and Culturghts, the nature of Civil and Political
rights as human rights is never subjected to doBbsides, the guarantee of freedom of
association under international law is not limiteccitizens of nations but, rather, conferred

up on all persons regardless of their nationdfity.

32> Supra note 212
3% 1d. p.11
327 See the discussion in Chapter Two concerning aere of freedom of association
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The FDRE Constitution does not preclude the enjaynoé freedom of association by non-
citizens. Indeed, the structure of the FDRE Comstih puts freedom of association under the
sub-section entitled democratic rights. Howeverwm@re in the text of the Constitution are
there provisions that restrict democratic rightscibzens. Article 10 of the Constitution
which talks about human and democratic rights reguithe respect of the rights of citizens
and peoples without making a differentiation in #pplication of the two genres of rights
between citizens and non-citizens. Nor does theephent of freedom of association under
the democratic rights section in Chapter Threedas 29-44) indicate that it is not a human
right, as other core human rights such as the mghwomen (article 35) and the right of
Children (article 36) are also placed under thistise. Moreover, the wording of Article
31(the right to freedom of association) which usa&ery person” is clearly indicative of the

fact that the application of the right is not inrded to be restricted to citizens.

In addition, freedom of association being a civildapolitical right mostly laying down

negative obligation on State parties, argumentadoted by the Ethiopian government that
freedom of association is a right that requiresgpssive realization is not acceptable.
Similar with other civil and political rights suas the right to life, the government has the
immediate obligation to realize freedom of assemmtand failure to do so amounts to

violation of obligations arising from internationaktruments.

Confounding enough the government alleges thaterit do not have a right to access to
justice with respect to their right to freedom asaciation. Conversely, Article 37 of the
Constitution clearly stipulates that "everyone héwe right to bring a justiciable matter to
and to obtain a decision or judgment by a courtawf or any other competent body with
judicial power." And, Article 13(1) of the Constiton elucidates that provisions of Chapter

Three shall be respected and enforced by all orgérthe state including the judiciary.
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Hence, freedom of association is a justiciabletrgith respect to which judicial remedy may

be sought by both citizens and non-citizens ashgeEthiopian Constitution.

The proclamation also limits the application of thght to freedom of association with
respect to Ethiopian citizens. As per article 2¢2)the proclamation, those Charities and
Societies who receive more than 10 % of their fogdfrom foreign sources are not
considered as Ethiopian "Charities" and "Societa®l they are restricted from working on
advancement of human rights and democratic rigbtsflict resolution, promotion of
equality of nations, nationalities and peoples #rad of gender and religio?® In effect, the
proclamation is stripping of the citizenship of iBffian nationals by the mere fact that they
obtain more than 90% of their funds from abroad.isThot only contravenes the
constitutional right of freedom of association higo that of nationality embodied in Article
33 which affirms that Ethiopian nationals may net deprived of their nationality without
their consent. Nationality confers up on Ethiopizationals the right to enjoyment of all
rights, protection and benefits derived from Etlaopnationality which includes the right to

organize for whatever legal purpose.

Moreover, under UDHR and other international angioieal human rights instruments that
Ethiopia has ratified, freedom of association erguably a fundamental human right for all.
These instruments are part and parcel of the lawhefland as per Article 9(4) of the
Constitution. The human rights section of the FDRinstitution shall thus be interpreted in
light of these instruments which declare freedonasfociation as a human right.Hence,

by virtue of the above reasons it is easy to undedsthat the Charities and Societies

proclamation violated the FDRE Constitution and tcarenes international human rights

328 Supra note 217, Art 14(5)
329 See supra note 214, Art 13(2)
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standards by limiting the right of freedom of asabon to citizens and depriving Ethiopian
citizens and non-citizens from enjoying their fumdantal entitlement. At this juncture, it is
important to make reference to Article 9(1) of enstitution which renders any law that

contravenes the Constitution void.

In addition, the preamble of the proclamation stateat the aim of the law is to aid and
facilitate the role of Charities and Societieshe tverall development of Ethiopian peoples.
This stated objective emanated from the view ofgbeernment that Ethiopian CSOs have
not been positive development actors. The rulingypdthiopian Peoples' Revolutionary
Democracy Front (EPRDF), affirmed this in its pglidocuments that branded Ethiopian
CSOs as 'rent seekers' which constitute "patronagfevorks distributing-policy rents,

receiving big salaries and benefits without briggooncrete results, spending 60% of their
budget on administrative matters, strengtheningnaseeking political economy, and thereby

negatively affecting the development of the couty)

The policy document further describes the CSOs agahizations...established by
individuals mainly for personal benefits, accouigab and advancing the interests of foreign
agencies." Thus, it considers it pertinent to resfioreign funding of CSOs working on

human rights, conflict resolution, good governaaond efficiency of the justice sector so as
to curb advancement of foreign interests througmifi* In this respect, the government has

been hostile towards local NGOs as well as intewnat NGOs such as Amnesty

330 press release issued by the Cairo Center for HiRigtits Studies, 1 May 2009(Cited in supra note, 292
p.10)

*a.
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International and Human Rights Watch who have beéital of its human rights records

after the 2005 electioti>

This, therefore, strongly points out that the matiion behind the proclamation is to stifle the
operation of human rights and advocacy CSOs frogaging in protection and promotion of
human rights, good governance and advocacy byiatsty their funding sources. In other
words, protection of national interest is the uhdeg reason behind the enactment of the
law. However, as explained in the previous sectmotection of national interest does not
constitute part of the exhaustive legitimate aimréstriction of freedom of association under

international law, notably ICCPR in which Ethiopsaa party.

On the other hand, "ensuring the efficiency, tramnspcy and accountability of CSOs and
controlling corruption in order to make CSOs depetent partners with the government"” are
the other stated objectives of the EitAdditionally, the government stated that the lamsa

to address the need to:

» provide varieties of measures to be taken agai8€82<in case of fault.

» provide the legal basis for the relationship betw€S0Os and sector administrators,
and

* determine the amount of money CSOs spend for adtrative purposes and project
activities™*

However innocuous those state objectives may sdben,substantial provisions of the
proclamation reflects the otherwise. The provisi@ositain "extraordinary measures that
would thwart the work of individuals and independenil society organizations and which

are aimed at putting the operation of non-goverrtalearganizations directly under the

%32 3upra note 258, p.88

333 Supra note 212, pp.5-7

334 Id
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control of the government® Also, through the provision of the law, the goveant labels
legitimate human rights protection activities agetjal acts and illegal activities”, with the
aim of silencing human rights of CSOs that areigaitof the human rights record of the

government=*

This, however, doesn't mean that Ethiopian CSO¢raesfrom shortcomings and should not
be controlled by a regulatory legal framework. IRicial mismanagement and absence of
transparent practices that blot the public imag€®0s have been occasionally obseR7éd.
However, the majority of CSOs have been complyinti wstrict rules of reporting to the
Ministry of Justice and donor agencies as welllzseoving the Code of Conduct for NGOs,

developed in 1998 and endorsed by all most all NEOs

Even though it may have an understandable intewestsure accountability and transparency
in the activities of CSOs, the government, in ppr@ach, should have strived to maintain a
delicate balance between institutional autonomyC&Os and their accountability. Thus,

instead of coming up with a law that tilts towammtrol and punitive sanctions, the law

should have aimed at encouraging self-regulatiol€B{s. But the Charities and Societies
proclamation, labeled by some as a "draconian lawi one of the most repressive
legislations in the worff°, does not serve such purpose. According to Geergaagon,

African Director of Human Rights Watch, the onlasen to have such a law in Ethiopia is to

33°Amnesty International, Ethiopi€omments on Draft Charities and Societies Proclamnai_ondon June
2008, p.3

336 Id

337 Dessalegn Rahmato et al., CSOs/NGOs IN ETHIOP#&k(rers in Development and Good Governance, A
Report Prepared for the Ad Hoc CSO/NGO Task Fokdeljs Ababa, 2008, p.31
3% 3See id, and supra note 321, p.23

339 Lotte Leicht,EU should not tolerate Ethiopia’s repressjdethiopian Review, February 18, 2009,
http://www.ethiopianreview.com/forum/viewtopic.phHp2&t=20560(Cited in supra note 321, p.18)
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"strangle...few remaining independent voic&4.The provisions of the proclamation, which
are discussed in subsequent sections, cast doabt Bthiopia's commitment to uphold its
obligations to protect freedom of association unde&rnational and regional human rights

instruments*!

3.3LEGAL BARRIERSIN THE LIFE CYCLE OF CIVIL
SOCIETY ORGANIZATIONSIN ETHIOPIA

In the above section, we have seen that the jcetifins provided by the Ethiopian
government for coming up with the restrictive Chas and Societies Proclamation do not
live up to the standards set by international humghts instruments such as ICCPR
regarding permissible restrictions of freedom séaxiation of CSOs. Even if some of the
justifications may at face value seem innocuous andcompliance with international
standards, the substantive provisions of the pnoaieon show the otherwise, as discussed in

this section.

3.3.1 ENTRY BARRIERS
Governments obstruct the freedom of associationhwinan rights CSOs by placing

cumbersome barriers at the entry stage by usingpusmeasures such as "prohibitions
against unregistered groups, complex registratimecguures, vague grounds for denial, re-
342

registration requirements, and barriers for intBomal organizations>™“ This phenomenon

is better summarily explained in the following staent.

“Many governments closely guard the process by WINGOs can register,
i.e., become a legal entity with the associatedlleghts and prerogatives.

¥%uman Rights Watch, “Ethiopia: Draft Law Threat&isil Society,” 13 October 2008,
http://lwww.hrw.org/en/news/2008/10/13/ethioieaft-law-threatenscivil-society (Cited in footnote 3, infra
note 344, p. 2)

341 Supra note 335, p.3

342 Jeanne Elone, Backlash Against Democracy: The Régnlof Civil Society in Africa, Democracy and
Society, Volume 7, Issue 2, p.4
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Governments insist that groups, even some as saoralinformal as a
neighborhood association, must register, allowingharities to monitor
groups’ activities. Regimes make registration difft, impeding the ability of
civil society organizations, particularly advocaayroups, to function
effectively or even to exist. Tactics include makiegistration prohibitively
expensive and/or unduly burdensome in terms oftyjpe and amount of
information required; excessive delays in makingisteation decisions; and
requiring frequent re-registration, giving authiest the right to revisit
organizations’ licenses to operat&?

By enacting restrictive laws, states require infalmassociations to undergo formal
registration and hence preclude them from engagingome activities unless they are
registered. This renders the CSOs incapable oicgeating even in simple social gatherings
to discuss basic issues such as politics- violdtiegy right to free association guaranteed in
ICCPR and other human rights instrumefifsFor instance, the 2006 Ugandan NGO
registration (Amendment) Act prohibits organizasdnom operating in Uganda unless they
are duly registered and secure valid peffiitin Belarus, according to the Presidential
Decree, activities by unregistered public assamistiare prohibited® A Macedonian Law

on Citizen Associations and Foundations obliges £€&Csubmit application for registration
within 30days from the day the deed of establisimerenacted and failure to do so is

punishable with finé*’

Similarly, the Ethiopian Charities and Societiesodbamation creates barrier to the

establishment of CSOs by placing mandatory redistraequirement and granting excessive

33NED (National Endowment for Democracy), The Backlagainst Democracy Assistance: A Report
prepared by the National Endowment for Democracysfenator Richard G. Lugar, Chairman Committee on
Foreign Relations United States Senate, 8 Jun@ (Rited in supra note 258, p.87)

34 NGO Laws in Sub-Saharan Africa, Global Trends GBM2006, Law, Vol.3, Issue 3, p.3

345 Section 2.1, Ugandan NGO Registration (Amendm&at) 2006. The Ethiopian Charities and Societies
proclamation has admittedly drawn inspiration frims Ugandan legislation. (See supra note 212, p.9)

346 Section 3, Belarusian Presidential Decree, no@1oP6-99,
347 Macedonian Law on Citizen Associations and Fouindat 1998, Arts 6, 44, 74
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discretion to the Charities and Societies Agéfftgturing the registration process. The law
makes registration a mandatory precondition reqgira Charity and Society formed
fulfilling the minimum requirements to apply forgistration within three month of its
formation®*° Failure to register with in three months up onnfation is a ground for
cessation of the formed Charity or Soci&®Though the law permits late registration up on
demonstrating good cause, there are no clear srgaits provided by the law showing what
constitutes good cause leaving it to the discretibnthe Agency>’ Violation of the
mandatory registration requirement may entail amahisanction as per Art 102 of the
proclamation creating a fear and insecurity forugo which have not yet received legal
status. Merely formed Charity and Society doeshane legal personality and is not allowed
to solicit money and property exceeding fifty thang birr before its registratioR> Such
requirements undermine the civil society sectornbgking prohibitions on unregistered
groups from carrying out their activities. The lations on the amount of money or property
CSOs may solicit before registration precludes C30m starting their activities up on

formation, forcing them to seek for registration.

However, international best practice shows that €Sliuld not be subjected to compulsory
registration requiremenit® In fact, legal personality is a "right to blemanded by CSOs for

their own advantage but not a duty to be imposednuthem.®** Even the experience of

348 The Charities and Societies Agency is a FederakGunent institution established by Art.4 of thea@ities
and Societies proclamation with the mandate tom$eeregister, and supervise Charities and Sogietie

349 Supra note 217, Art. 64
¥01d., Art 65
®11d., Art. 64
%21d., Art 65

3 See Ethiopian Civil Society Organizations Ad-hasKforce, Commentaries and Recommendations on the
Latest Draft Charities and Societies Proclamatfaidis Ababa, October 2008

354 Id
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governments who make registration a requiremenishbat it is often aimed at monitoring
whether the established association is working iwithe law or not or to accord them with
benefits associated with acquiring legal personaditich as entering into contract, acquiring
property et¢>° Repressive regimes, however, use mandatory ratjisiras a tool to crack down
on CSOs that are critical of government's humahtsichandling™® Likewise, the Ethiopian
Charities and Societies proclamation allows theegoment to use the mandatory registration

process to censor the Statues and activities ohuights CSOs before they start operafin.

Further, the proclamation requires foreign CSOslitain letter of recommendation from the
Ethiopian Ministry of Foreign Affaird® Because of this, international human rights
organizations such as Amnesty International and &uRights Watch are effectively barred
from operating in Ethiopia because of the mandategystration which grants power to the
government to inspect their constitutive documéetfere registration and licensing, and due

% Indeed, the

to the requirement to secure recommendation fromreidn affairs®
proclamation forbids foreign CSOs like these frorarking in the area of protection and
promotion of human rights as will be discussed ubsequent sections. Upon refusal for

registration, foreign CSOs have no right for app®akourts against the decision of the

Agency>®° This right is restricted to Ethiopian Charitiedyon

Moreover, article 57(6) suggests that a society ltlha a Federal character and nomenclature

is required to have its work place and compositibits members represented in at least five

355 Assessment of the Operating Environment for CSO/N@Ethiopia, CRDA, December 2006, p.11
#e5upra note 344

357 Id

%8 Supra note 217, Art 68(4)

¥9350unding the Horn: Ethiopia’s Civil Society Law Batens Human Rights Defenders, Center for
International Human Rights Northwestern Univer8thool of Law, November 2009, p.6

30 gypra note 217, Art 104
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Regional States. According to the commentary by €80ring the drafting process, this

requirement is arbitrary and unreasonable because:

[E]veryone has the right to form associations witbse like minded persons and
organize for lawful purposes. Just because indalglwcannot find others who
share their views and work with them in other regiahis should not be a ground
to deny them of their right to associatih.

The CSOs allege that this provision poses unnegessstriction on freedom of association
as it is unreasonable to expect a CSO to openedfiit five or more regions before they are
registered and even when they are not allowed lcitssubstantial amount of funtf?
Moreover, as will be discussed later, as the adstrative cost for CSOs is limited to 30% of
their total funding, requiring CSOs to open brarichmore than five regions is too

cumbersomé®?

In addition, application for registration may bena® when the Charity or Society to be
established is likely to be used for "unlawful pasps or for purposes prejudicial to public
peace, welfare or good order in Ethiopi&"This provision is vague leaving considerable
discretion to the Agency to refuse registrationG80s. There is a strong likelihood that
broad, vague and poorly defined terms like pubdiaqe, welfare or good order may be used
to proscribe human rights works of CS®%Also, the Agency would refuse registration of a
Charity or Society if the name under which it igistered resembles an existing Charity or

Society or any other institution or is contraryptablic morality or is illegaf®® Even though

%1 Supra note 353

362 Id

363 Id

364 Supra note 217, Art 69
35 Supra note 342, p.5
3¢ Supra note 217, Art 69(4)
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this seems a legitimate ground, the Agency coutdtprally use it to target some CSOs. For
instance, the Agency suspended the Ethiopian Baodation on April 13, 2010 on the
ground that its name is already taken by anotheodation, the Ethiopian Lawyers
Association, even though it has been using the nfama long time*®’ The proclamation
further provides that license of Charities and 8tes has to be renewed every three J&ar.
The renewal requirement further empowers the negish authorities with the discretion to

refuse to re-register unfriendly CS&8.

3.3.2 BARRIERS ON OPERATIONAL ACTIVITY AND ACCESSTO
RESOURCE
Registration alone can not guarantee the full eserof free association by CSOs. Once the

registration process is successfully exhausted Bgsstraints could surface on the types of
activities CSOs could participate in. The commoaragional barriers that CSOs face include
"direct prohibition of certain spheres of activiiyptrusive government oversight, criminal
sanctions against individuals, and the threat ohiteation or dissolution®° The Ethiopian
Charities and Societies Proclamation contain pronssthat place barriers on the operational
activity of CSOs. Generally, we can classify thpsavisions into those that prohibit foreign
CSOs from engaging in certain sphere of activitggant invasive supervisory power to the
Charities and Societies Agency; and provide favcation of 30% of the expenses of CSOs

to administrative costs.

Firstly, the Charities and Societies Proclamatioohgbit foreign Charities from operating

some activities. A Foreign Charity is a charity tthe formed under the laws of foreign

37 Agency Suspends Ethiopian Bar Association, wwwisiddune.com, Volume 10, No.521,(Published on
April 25,2010, Accessed on 05/03/2010)

3%8 Supra note 217, Art 76
39 Supra note 335, p.3
370 Supra note 342, pp.5-6
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countries or which consists of members who aredareationals or are controlled by foreign
national or receive funds from foreign sourt€sAlso, Charities and Societies formed by
Ethiopians who receive more than 10% of their fuinds foreign sources are not treated as
Ethiopian Charities or Societié& Foreign Charities and Ethiopian Resident Charitied
Societies are prohibited from taking part in adwament of human and democratic rights; the
promotion of equality of nations, nationalities goebples and that of gender and religion;
the promotion of the rights of the disabled andiaih's rights; the promotion of the rights of
the disabled and children's rights; the promotibranflict resolution or reconciliation; and
the promotion of the efficiency of the justice aih@ law enforcement servic&sS.Hence,
foreign Charities and Ethiopian CSOs raising mbent10% of their funds from abroade
relegated to developmental and service deliverywiies such as relief of poverty or disaster,
environmental protection, health and capacity bogdand are effectively barred from partaking

in substantive issues like human rights and goagg@ance.

Secondly, the Charities and Societies Proclamatarier up on the Charities and Societies
Agency with virtually unlimited powers to contrdle operation of CSOs with few procedural
safeguards set in place for the protection of thght to freedom of association. Articles 84-
94 of the proclamation give wide range of discrediy powers to the Agency. Among these,
the following are some of the most intrusive powefghe Agency that infringe the free

exercise of freedom of association of CSOs.

= The Agency can institute inquiries with regard tba@ties and Societies or a
particular Charity or Society or class of charitgssocieties, either generally or for a
particular purpose(Art 84(1))

371 Supra note 217, Art 2(4)

372 These categories of CSOs are knows as Ethiopiait&w Charities or Societies according to Art.2{Bthe
Charities and Societies Proclamation

373 Supra note 217, Art 14(5)
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= For the purposes of the inquiry, the Agency maruirega charity or society, or its
officers or employees, to produce accounts anérsiits in writing on any matter at
issue in the inquiry, produce documents, and tendtiat a specified time or place to
give evidence or produce documents (Article 84(2))

= The Agency may require a charity or society oroitficers or employees to provide
orally or in writing “any information” relating tany charity or society, or to produce
documents (Article 85(1))

= A Society is required to notify the Agency in wnigj of the time and place of any
meeting of the General Assembly of the Society latdgr than seven working days
prior to such meeting.(Art 86)

These provisions accord arbitrary power to the Ageto unjustifiably intrude into the
internal activities of Charities or Societies ctipg their institutional autonomy and thereby

infringing their right to freedom of association.

Lastly, Art 88(1) of the proclamation provides tbe percentage of expenses in a budget year
that charities and societies should allocate fomiadstrative and operational purposes.
Accordingly, the article requires that a charity smciety shall allocate 70 percent of the
expenses for the implementation of its purposesaandmount not exceeding 30 percent for
its administrative activities. It further providésat a charity or society that allocates more
than 80 percent of its total income for its openadi purposes may be given various
incentives. And failure to allocate funds accordingthe 30-70 rule results in a criminal

punishment’

In July 2012, the Ethiopian Charities and Sociefigency issued a directive on Determining
the Administrative and Operational Costs of Chesitand Societies No. 2/2012, which is
applicable to all charities and societies (foreagual local). The directive limits administrative
costs for all charities and societies to 30% ofrthadgets and detailed list of expenses that

will fall under administrative and operational erpes.

3741d., Art 102(2)(d)
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The 30-70 rule has caused great concern among @S®ll as the donor community as
‘administrative cost’ is widely defined includingrange of expenses such as salary, allowance,
benefits, purchasing goods and services, trangjmrtand entertainment costSThis provision
distresses CSOs that do not engage in direct adewelopmental activities as most of their
program expenses would fall under the definitiohsadministrative cost’.This requirement
specifically cripples human rights and advocacy €30 it does not take in to account the
nature of their activities, most of which such asducting meetings, workshops and research
will fall under administrative expens&$. There are also concerns that this requirement

suffers from inconsistent interpretation and douéndard in its applicatioti’

Though the law allows CSOs to make public collectd funds, it is subjected to the approval of
the Agency and that the activities have to be iwidl to the achievement of their purpo$ést

is not clear however what kind of activities cancbesidered as incidental to achieving the stated
purpose. Having discretion to approve or disappaibe activities based on vague grounds, the
Agency may use the opportunity to incapacitate Bthyopian Charity and Society working on

human rights and governance.

Consequently, added with the dire economic condiithiopian people are forced to live in and
the lack of culture of charity in the country, thestriction of Ethiopian Charities and Societies
from benefiting in foreign funding and the incorgbion of tight control on income generating

activities, hampers local CSOs from conducting rtlagitivities and even threatens their very

37> Report of NGO Law Monitor: Council of Europe, Rasch Center, International Center for Not-for-Rrof
Law (ICNL), 6 September, 2012 (http://www.icnl.nesearch/monitor/ethiopia.html, Accessed on 9Q122
2:12:19 PM), pp.4-5

378 Directive on Determining the Administrative andeBgtional Costs of Charities and Societies No. 2220
Addis Ababa, Art 8

377 CSO Taskforce for Enabling Environment, Assessréttie Charities and Societies Regulatory Fram&wor
on Civil Society Organizations in Ethiopia, Addi®#@ba, June 2011, p.34

378 See supra note 217, Arts 98-101

95



CEU eTD Collection

existence. Hence, these barriers on operationalitgcof CSOs and their access to resource

infringe the right to freedom of association ofefign and Ethiopian CSOs.

3.3.3DISSOLUTION AND OTHER PUNITIVE SANCTIONS
In addition to the regular intrusive supervisionsl aegulations on the operational activity of

CSOs, the Agency is entrusted with the power todaoh investigation and take
administrative measures on CSOs when it finds mdgot or mismanagement. Accordingly,
based on the result of inquiries, which may beatet! by information obtained from the
CSOs themselves or the Agency itself, the Agencytha powers to order the appropriate
organ of the Charity or Society to remove or sudpem officer or order his/her
replacement’*cancel the license of a Charity or Societyiriter alia, it has been used for
unlawful purposes or for purpose prejudicial to lulpeace, welfare or securit§band
dissolve the Charity or Sociel§} The drastic measure to dissolve a Charity or $pcieuld

be taken by the Agency is either consequent toatssion to cancel or suspend the license of
the Charity or Society or when the Charity or Stcheas become insolvefiz The decision

to resolve Ethiopian Charities and Societies hdseteffected by the decision of the Federal
High Court®? However, Foreign Charities and Ethiopian Resid@harities and Societies
have no right for judicial recourse to seek for eelyn appealing against the decision of the
Agency>®** Hence, the Agency is endowed with broader coengiwgers including the power
to take a drastic measure of closing up CSOs usiegbroad grounds such as public peace,

welfare, security and legality (which per se aré¢ permissible grounds of restriction as

$191d., Art 91
301d., Art 92(2)
11d., Art 93
321d., Art 93(1)
331d., Art 93(2)
B41d., Art 93(2)

96



CEU eTD Collection

discussed in the previous chapter) without a jadlieversight in violation of the international

standard of freedom of association.

According to the Charities and Societies proclaomgtiviolation of the provisions of the
Proclamation entails severe criminal and admirisgasanctions, including imprisonment
and payment of fine¥” Art 102(1) of the proclamation states that "angspa” who violates
the provisions of the Proclamation shall be purdsimeaccordance with the Criminal Code.
The law is vague as it does not clearly specifygtmisions of the criminal code that will be
applied to determine the level of culpability andnishment individuals could faég®
Moreover, according to this provision any persorditidual or legal) who violated the law
may be punished. This is not confined to the faafficers of the CSO or the CSO itself but
the criminal responsibility may be extended to merap employees, volunteers or even
recipients of service of the CSDfurther jeopardizing the right to free associatioml other
related human rights of persons such as the rghtark, freedom of expression. Criminal
responsibility of a CSO is also a ground for calatien of license of a Charity or Society as
per Art 92(2)(e) of the Proclamation. By providipgnitive criminal sanctions, that law
"...fails to provide adequate notice regardinge. dictions that could result in imprisonment,
and...the extent of criminal liability for offenséhe vagueness of these provisions opens the

door to arbitrary criminal prosecution&®

What is more, in addition to the criminal sanctiotie law permits the Agency to impose a

variety of administrative fines on Charities or Rties, their officers or employees.

%51d., See Art 102

38 Supra note, 359, p.6

387 Id

388 Id
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Accordingly, the law stipulates payment of excesdiaes for violation of the proclamation,

which are outlined below?®

= Failure of the duty to Keep Accounting Records i@t 79); fine not less than birr
20,000.00 (Twenty thousand birr) and not exceediing 50,000.00 (Fifty thousand
Birr).

= Failure to submit Annual Statements of Accountgifhe 80); fine not less than Birr
10,000.00 (Ten thousand birr) and not exceeding 20;000.00(Twenty thousand
Birr).

= Failure to notify particulars of Bank Accounts;dinot less than birr 50,000.00 (Fifty
thousand birr) and not exceeding Birr 100,000.@th¢ned thousand Birr)

= Failure to allocate Administrative and operatio@alsts according to the 30-70 rule;
fine not less than Birr 5,000.00 (Five thousandr-Birand not exceeding birr
10,000.00 (Ten thousand Birr).

= Any officer, employee or person who participatestie criminal acts shall be
punishable with fine not less than Birr 10,000.00er( thousand Birr) and not
exceeding birr 20,000.00 (Twenty thousand Birrjroprisonment not less than five
years and not exceeding ten years or both.

The fact that these excessive punitive fines at@etonposed by the Agency without judicial
oversight authorizes tb be a sole investigator, judge and executioh€2R0s, tampering the
right to access to justice and eroding the powsteekin the courts. As a result, it would create a
climate of fear on part of many who would like teeecise their freedom of association and

engage in human rights promotion and protectioivides.

3.4IMPACT ON HUMAN RIGHTSACTIVITIES OF CSOS

The above discussed barriers that the CharitiesSaatkties proclamation impose on CSOs
have far reaching impact on human rights protecsiod promotion endeavors in Ethiopia.
The impact of the law is far more felt by humanhtgyCSOs than other kinds. Research
conducted by the CSO Task Force for Enabling Envirent>*° in June 2001, on the impact
of the new Charities and Societies Proclamatioreatssthat the law has affected CSOs

engaged on human rights, conflict resolution angbedcy more than those of development

39 See Supra note 217, Art 102(2)

399 The CSO Task Force for Enabling Environment waabdished in October 2007 by a group of Ethiopian
CSOs in order to work for the creation of enabkmyironment for CSOs in Ethiopia.(See
www.ccrdaethiopia.org for more information)
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CS0s** Accordingly, CSOs engaged in human rights and ealwp faced huge challenge
that threatened their existence, hamper their iiesy and forced them to change their status
to Ethiopian resident Charities and Societies dmeir torganizational mandate shift to

development and service delivery activities.

According to a report by the Charities and Socsefdgency, 2094 Charities and Societies
have been registered after the implementation @Charities and Societies law until March
20113 Among these, only 112 organizations have beerstemgid as Ethiopian Charities
which constitutes only 5.3% of the total CSOs regen*** And we have already discussed
that it is only Ethiopian Charities which are alkavby the law to work on advancement of
human rights. Moreover, according to the reporthef Agency, around 2000 organizations

that have existed before the promulgation of theHave not been re-registered until tf{&h.

The aforementioned research also highlighted that new law adversely affected the
financial sustainability of most of human rights @S®® Accordingly, the total budgets of
the CSOs, under the study, dramatically decreag@B8% while their access to foreign funds
declined by 8097’ Due to the restrictions on access to foreign fagdimany human rights
CSOs are forced to change their visions, missionsagtivities and as a result they had to

reduce their programs, shut down their branch edfiand restructure their departmérits.

391 Supra note 377, p.30.

392 Id
393 Report of the Charities and Societies Agency, M&@11(Available at www.chsa.gov.et)
394 Id

395 Id

39 Supra not 377, p.38
¥71d., p.39
3%1d., p.44
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According to the Agency report, 484 CSOs have chdntheir name-which is strongly
indicative of a change in their identiff’ These organizations have to abandon their
programs related to human rights and advocacy &l t® development and service
delivery. Those human rights CSOs who decide tckstid their identity are faced with
struggling for their survival and financial susttility.*°° This is exacerbated by the fact that
the Agency freezes the account of some human rig88s such as EWLA and EHRCO on
the ground that the fund is obtained from foreignrses while they are Ethiopian Charities

working on human rights and good governafite.

The new law has also its toll on the internal cégaaf human rights CSOs in which some
NGOs have faced a reduction of a substantial nurobeheir work force. For instance,
Human Rights Council has reduced its employees #6no 13; RCDE from 50 to 7; and
Zega Le'ldget remains with 4 employé&sThe reduction of the workforce is either the
result of voluntary resignation of employees afearning that the law came to effect or a
measure by the organizations to ensure their salffi¥ The human rights CSOs have also
suffered from a decline in their membership base.iistance, members of HRCO's declined
from 300 to 60 which may be attributable to dimimgy moral and commitment of members
as a result of a weakening of the organizatiorofithg the enforcement of the new 18%:.
Lastly, the research indicates that human right®£Bave registered a significant decline in

the size of their beneficiaries. Hence, for ins@nransparency Ethiopia-human rights CSO

39 Report of Charities and Societies Agency, 9 Deaar@011, P. 34 (Cited in Id., p.46)
40 gypra note 377, p.45

“l1d., p.57

021d., p.47

“931d., p.48

404 Id
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that has been working on combating corruption rggbthat it has lost about 60% of its
beneficiaries due to lesser program outreach andrfactivities following the enactment of

the new law®®

Therefore, in light of these predicaments that humghts CSOs are facing, it is possible to
conclude that implementation of the Charities ammti@ies Proclamation as well as

directives and manuals issued by the Agency isitgusfar reaching negative consequence
both on the existence and growth of Ethiopian hunigints CSOs and also on the benefits they

bring to the Ethiopian society at large.

CONCLUSION AND RECOMMENDATIONS

The Constitution of the Federal Democratic Repuldic Ethiopia (FDRE) explicitly
guarantees the right to freedom of association.ithatally, it recognizes that international
human rights instruments relative to freedom obeistion are integral part of the law of the
land and they serve as a tool for interpretatiansimilar constitutional provisions. These
instruments guarantee the right for all personfiout distinction and set standards for its
protection. However, according to such standamgdiom of association is a qualified right
the exercise of which may be legally limited bytate on a legally prescribed grounds which
are aimed at pursuing one or more of the enumetatgiimate aims and are necessary in a
democratic society. Scrutiny of the justificatiomd the government and substantive
provisions of the Charities and Societies law ighti of the international standards and
comparative best practices reveals that the law®asrestrictive beyond the acceptable

international standards and constrain the hungdrisiworks of Ethiopian CSOs.

4%d., p.50
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Hence, the law puts Ethiopian human rights CSOsr@dsroads with difficult choices to
make. Firstly, they are constrained with the hard choicek being either Foreign
Charity/Ethiopian Resident Charity which allowsrtheo maintain their access to foreign funding
but forces them to abandon their engagement in gtiom and protection of human rights
changing their institutional mandate to developnaerd service delivery; or Ethiopian Charity or
Society in which they may preserve the right totipgrate in human rights work but may be
confronted with resource constraints. Secondly,eotiey choose the option of remaining as
human rights CSO, they face numerous challenges stiavorking in a non-enabling legal
environment, including but not limited to, bureata hindrances, the need to make careful
allocation of funds in to program and administratexpenses, unwarranted interference by the
Agency, facing arbitrary and excessive sanctionduiting dissolution. According to one
prominent human rights lawyer and activist, Etheophuman rights CSOs are doomed in either

ways.*®

Therefore, in light of the above findings, the doling key policy and strategic
recommendations that are believed to defend humgatsrCSOs from the oppression of the

law are forwarded.

- CSOs, donors and relevant stakeholders should raakencerted effort for the
creation of an enabling regulatory legal and pofreynework for CSOs by engaging
in dialogue and negotiation with the governmenthwihe ultimate objective of
achieving the suspension, repeal or amendment efQ80O law or its particular

restrictive provisions.

- At the national level, the CSOs may contest thesttutionality of the CSO law by

submitting it to the House of Federation for camgibnal review. And, at the

% Geoffrey York,New Ethiopian law cripples NGOEthio Quest News, November 20, 2009,
http://www.ethioquestnews.com/Spotlight/Food_Sdglidipdate-16.html ( Cited in Supra note 321)

102



CEU eTD Collection

international level, they may challenge the commae of the law with regional and
international human rights standards by taking mgikiommunications to the African

Commission on Human and Peoples’ Right or the Hurights Committee.

CSOs should make strong partnership, networkingcatieboration so as to adapt to
the existing situation and devise coping up stiagetp mitigate the impact of the law

on their operational activities.

CSOs should strive to establish a robust self-edgn system that ensures
accountability, and transparency of CSOs while gmesg their institutional
autonomy thereby helping them restore their pubti@ge, and build trust and

confidence on the part of the government.

Ethiopian CSOs which are allowed to engage in aclwaent of human rights by the
proclamation should strive to maintain their ingti@nal identity by enhancing their
capacity to mobilize local resources and explor@ftaising and income generating

options within the existing legal framework.
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