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Abstract 

 

In today’s 21
st
 Century, the international community continues to develop to the extent 

that even the existence of a new State is possible as the world map continues to change. But what 

are Statehood criteria and what does a nation have to do to become a State? What if a nation 

fulfils the Statehood criteria and yet the international community denies it Statehood? The great 

gap in the appearance of such a nation, that claims statehood in the international community as a 

State with full international personality, appears to be the lack of international recognition by the 

other States, including United Nations’ membership, which could demolish its potential 

Statehood.  

 International recognition is one of the most difficult concepts in international law 

because of both its political and legal dimensions. Between the legal framework and the States' 

practice, it is hard to have a solid position on whether the entity is a State or not. James 

Crawford, a leading scholar in the field of Statehood, emphasized the linkage between the act of 

recognition and the notion of Statehood as an inevitable connection. In this thesis, I will argue 

that the fulfilment of statehood criteria should not include the requirement of international 

recognition, because the existence of a nation as a State should not depend solely on the political 

bias of other States.  
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Introduction 

 

What is a State? The concept of ‘State’ is a critical component of international law and 

international relations. The most accepted definition in international law of ‘State’ is stated in 

Article 1 of the 1933 Montevideo Convention on the Rights and Duties of States, which sets the 

traditional criteria for Statehood: the entity must possess a permanent population, a defined 

territory, an effective government, and capacity to enter into relations with other State. But does 

this mean that every entity that fulfils such criteria and claims to be a State will be treated as a 

State by the international community? In other words, is statehood in international law based on 

the effectiveness principle? In this thesis, I will argue that the fulfilment of the Statehood criteria 

should not include the requirement of international recognition. In other words, an entity should 

gain international legal personality (ILP) in the international system regardless of the position of 

other States. In general, the ILP for a entity claimed to be state, create a ‘great debate’ on 

whether the rights and obligations of States attaches to the entity the moment it meets the 

objective criteria of Statehood under international law (the declaratory theory) or after the 

existing States have recognized such entities (the constitutive theory)
1
, this argument will be will 

be examined in my third chapter. 

The notion of Statehood was effected by various historical events; the adaptation of 

United Nations (UN) Charter as representative to the international family, the beginning of 

decolonization, which emphasized people’s rights of self-determination, the collapse of United 

Soviet Social Republics (USSR) and the dissolution of the Socialist Federal Republic of 

Yugoslavia (SFRY). Responding to these dramatic events, the world map changed and the 

                                                 
1 

William Thomas Worster, “Law, Politics, and the Conception of the State in State Recognition Theory” Boston 
University International Law Journal no. 1 (2009): 124. 
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international law developed in order to contain the appearance of the new entities. The full 

sovereign State was the only legal person under the international law, however the appearance of 

de facto State, which is a entity has all the features of a State but failed to realize any degree of 

substantive recognition and therefore remains illegitimate in the eyes of the international society, 

enjoys to some extended the rights and obligations of sovereign State. On 17 February 2008, the 

Republic of Kosovo declared its independence. This declaration had mixed international 

reactions, for example the United States and the United Kingdom recognized Kosovo as full 

state, while Russia and Serbia did not.  Kosovo Statehood claim, attracted reactions from legal 

writers and policy-makers.  

 I chose Kosovo and Palestine as my study cases. I chose Kosovo for different reasons; 

firstly, Kosovo’s independence brought to the surface the idea of secession from the mother 

State, while the international law does not prohibit the right of secession, also it does not permit 

it. Secondly, the international community achieved remarkable solution to the Kosovo crisis 

since 2001- peaceful commissions were established, the negotiations process was continued, and 

international military intervention was launched, yet Kosovo neither attained its full Statehood, 

nor is it part of Serbia territory. Why is Kosovo not an independent State and why is it a member 

of the UN - the nation’s club? 

On 15 November 1988, the Palestinian Liberation Organization (PLO) declared its 

independence and was followed by recognition by 114 States. The number of States that 

recognized Palestine as a State now is 130 States
2
. I chose Palestine as my second case study 

because Palestinians have for almost six decades been struggling to get their Statehood and from 

my perspective, they used every means to accomplish this aim: they fought, negotiated with 

                                                 
2
 “Q&A: Palestinian Bid for Upgraded UN Status,” BBC, September 27, 2012, sec. Middle East, 

http://www.bbc.co.uk/news/world-middle-east-13701636. 
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Israel, used international law and even turned to the international community to try to attain 

Statehood. After a bloody war and being under occupation for decades, they were not admitted to 

the UN. My question in this thesis is whether Palestine fulfilled the traditional Statehood 

criteria? If yes, and if it was recognized by a number of States, why did Palestine insist on 

getting UN membership, should the UN membership declared that Palestine is state.  

Clearly, the case of Kosovo and Palestine are not perfectly analogous, each case has its 

own unique characteristics. However, they both sought unilateral declaration of independence 

within the international law framework, both suffered from grave human rights violations and are 

subject to the fundamental international rights such as the right of self-determination. Most 

importantly, the Kosovars and the Palestinians do not see a solution to their dilemma other than a 

full independence State. It is thus crucial to investigate the ‘statehood’ and ‘recognition’ 

phenomenon. 

First, I will start by asking whether Kosovo and Palestine are States under international 

law and what recognition role States and different international organizations such as UN and its 

organs, play in the Kosovo and Palestine case. Primary and secondary sources will be used to 

answer these questions. The thesis, divided into three main parts and chapters, will examine the 

Statehood doctrine under the international law, where I will review the international law 

historical and legal literatures on the Statehood criteria, both the traditional and the additional 

Criteria. I will mainly be guided by James Crawford, a leading scholar in the field of Statehood. 

The second part will examine further arguments on Statehood, where the notion of de 

facto States is raised as a controversial issue under the international law. We will study the 

international legal personality of the de facto State as laid down in various literatures, e.g. 

International Society and the De Facto State by Scott Pegg.  
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Our final part of the thesis will be about international recognition, where the legal 

literatures and political State practice will be our sources. However, legal documents such as the 

ICJ advisory opinions in the Kosovo and Palestine context will be primary sources for this thesis. 
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Chapter One: The Statehood Criteria and Kosovo and 

Palestine  

1.1 Introduction 

This chapter deals with the concept of statehood in international law. It looks at the 

traditional statehood criteria and the development of these criteria in the modern era. It further 

examines the elements of traditional statehood criteria such as territory, permanent population, 

effective government and capacity to enter into foreign relations, as well as independence and 

sovereignty. Furthermore, the chapter describes additional criteria in international law and 

considers whether Kosovo and Palestine meets the traditional and additional statehood criteria. 

The number of the new states increased from fifty at the beginning of the twentieth 

century, to seventy- five states after World War II, 192 states in 2005, and 200 states if we 

include Palestine, Kosovo and other entities that are not members in the UN3. Although the 

definition of statehood is a critical component of international law, there is no clear-cut 

definition of what a “State” actually means4. In this chapter, we will examine the definition of 

the State through the traditional statehood criteria and then scrutinize additional criteria for 

statehood.  

1.1.1. The Traditional Statehood Criteria 

Several legal writers have been unsuccessful in presenting one definition of Statehood5. 

However, the Montevideo Convention on the Rights and Duties of States can be considered the 

                                                 
3
 James R. Crawford, "The Creation of States in International Law", 2nd ed.( Oxford University Press, USA, 2007), 4. 

4
 Thomas D. Grant, “Defining Statehood: The Montevideo Convention and Its Discontents” 37 Colum. J. Transnat’l 

L. 403, Columbia Journal of Transnational Law Association,(1999). 
5
 Crawford, "The Creation of States in International Law", 4. 
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“best known formulation of the basic criteria for statehood”6. Article 1 of the convention 

provides the traditional criteria of statehood;- 

The state as a person of international law should possess the following 

qualifications: (a) a permanent population; (b) a defined territory; (c) government; and (d) 

capacity to enter into relations with the other states.
7  

 
The question, however, remains whether these criteria are sufficient in defining statehood 

and if they are at all necessary8. This concern will be handled later in the additional statehood 

criteria section, as well as examining whether Kosovo and Palestine meet the traditional 

statehood criteria.  

a. Defined Territory 

Crawford has pointed out that States are “territorial entities”9. Firstly, the territorial 

element of Statehood requires the exercise of government power on “some area of territory”10. 

There is no “minimum area of the territory” that is obliged to become a State.11 For example, 

Liechtenstein is a State with 160sq km and became a United Nations’ member in 1990. 

Secondly, the territory of the State in international law does not require continuity of the 

territory12. As Crawford points out, “[s]overeignty comes in all shapes and sizes”13.  

Thirdly, the claims to the entire territory of the State could be a problematic issue in 

admitting members to the United Nations, but the territorial claims cannot affect the actual 

                                                 
6
 Ibid. 

7
 Ibid., 111. 

8
 Vidmar, Jure cre, “Democracy and State Creation in International Law” (UNIVERSITY OF NOTTINGHAM, March 

2009), 65. 
9
 Crawford, "The Creation of States in International Law", 46. 

10
 Ibid. 

11
 Ibid. 

12
 Ibid. 47. 

13
 Ibid. 
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existence of the State14. For example, both Israel and Palestine have had disputes about 

boundaries but that has not affected their existence as States.  

b. Permanent population 

 The permanent population criterion is probably the least controversial of the four 

traditional statehood benchmarks. Permanent population has been defined as “[a]n aggregate of 

individuals of both sexes who live together as a community in spite of the fact that they may 

belong to different races or creeds, or be different in colour”15. Likewise, in the territory case no 

minimum population is required to qualification as a State, also the absence of part of the 

population over a period of time necessarily vitiate a State status16.  Furthermore, the 

international community has accepted that “ a population need not be restrictively defined in 

order to be considered permanent, nor does it need to be located in one designated place for any 

specific duration of time”
17

, this issue will be examine regarding to the Palestinian Refugee 

problem, who are not located in the Palestinian territories.  

c. Government 

The government, as Crawford argues, is “the most important single criterion of statehood, 

since all the others depend upon it”.18 The government is represented by the State in the 

international community. In other words, the arms of government such as the Legislature, 

Executive and Judiciary, act as indicated by the State19. Therefore, the government should have 

an effective control over the territory and its people, and ensure independence from foreign 

                                                 
14

 Ibid., 49. 
15

 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 57. 
16

 William R. Slomanson, Fundamental Perspectives on International Law (Cengage Learning, 2010), 48. 
17

 P. Epstein, “Behind Closed Doors: Autonomous Colonization in Post United Nations Era-The Case for Western 
Sahara,” Ann. Surv. Int’l & Comp. L. 15 (2009): 107. 
18

 Crawford," The Creation of States in International Law", 55. 
19

 Ibid., 56. 



C
E

U
eT

D
C

ol
le

ct
io

n

 

 

8 

interference. Effective government is, thus, an important criterion of Statehood, since it allows 

the next requirement of ‘the capacity to enter into relations with other state’. 

d. Capacity to enter into relations with other state 

While some writers classify the Foreign Relations requirement is “a consequence of 

statehood” and not a “criterion” 20, others argue that it is a “decisive criterion” for statehood21. 

The capacity to enter into relations with other States is related to State policy and for that, the 

Statehood criteria does not impose an obligation on States to enter in such relations22. A State can 

enter into these relations even without having an effective control over its population and 

territory23. For instance, Somalia is a state and conducts relations with other countries, even if it 

lost effective control over its territory24. Therefore, the capacity to enter into foreign relations by 

States is a consequence rather than a criterion for Statehood.  

e. Independence 

Crawford has described the criterion of State independence as a “central criterion for 

statehood”25. Other academics have also suggested that this criterion could be implied from the 

fourth criterion, implying that “without independence, an entity cannot operate fully on the 

international scene”26. “The independence of a State is demanded in order to prove that the entity 

can lead a separate existence. And that the entity should not be a continuation of another State”27. 

An independent State has two related elements: “the separate existence of an entity within 

                                                 
20

 Ibid., 61. 
21

 Slomanson, "Fundamental Perspectives on International Law", 62. 
22

 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 58. 
23

 Slomanson, Fundamental Perspectives on International Law, 62. 
24

 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 59. 
25

 Crawford, "The Creation of States in International Law", 66. 
26

 Ademola Oladimeji Okeowo, “Statehood, Effectiveness and the Kosovo Declaration of Independence,” SSRN 
eLibrary (November 3, 2008): 3, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1316445&download=yes. 
27

 Nii Lante Wallace-Bruce, Claims to Statehood in International Law (Carlton Pr, 1994), 57. 
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reasonably coherent frontiers; and its not being ‘subject to the authority of any other State or 

group of States”28. This means that a State has ‘no other authority than that of international law29.  

The question that arises is from what the State must be independent. Generally, 

independence has two categorizations: the formal and actual or real independence30. According 

to Crawford, “[f]ormal independence exists where the powers of government of a territory (both 

in internal and external affairs) are vested in the separate authorities of the putative State”; 

whereas actual independence is defined as “the minimum degree of real government power at the 

disposal of the authorities of the putative State, necessary for it to qualify as ‘independent’”. 

Some academics have emphasized that actual independence is more necessary than formal 

independence as a fulfillment for this criterion31. On the contrary, others have argued that only 

when the two types of independence exist, does the entity qualify as a State. 

f. Sovereignty 

Various scholars have argued that sovereignty is a fundamental criterion for the State, 

that it is a “occasional synonym for state or nation” and that the State cannot exist without 

ensuring full sovereignty in its territory32. State sovereignty has been described as “the evolving 

relationship between the State and civil society between political authority and the 

community…[being] as both an idea and an institution integral to the structure of western 

thought… and to a geopolitical discourse in which territory is sharply demarcated exclusively 

controlled”33. 

 

                                                 
28

 Crawford, "The Creation of States in International Law", 66. 
29

 Ibid. 
30

 Ibid. 
31

 Wallace-Bruce, "Claims to Statehood in International Law", 58. 
32

 Crawford, "The Creation of States in International Law". 
33

 Slomanson, "Fundamental Perspectives on International Law", 59. 
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1.1.2 Additional Statehood Criteria 

The traditional Statehood criteria were based on the effectiveness principle, but a 

dramatic change made this effectiveness insufficient to justify Statehood. The world map 

changed after the end of colonialism, with several new states emerging. If the international 

community was able in nineteenth-century accept that a new entity meets the traditional 

statehood criteria to its community, this situation changed after nineteenth-century34.  

The questions however remain whether the traditional criteria are sufficient for Statehood 

and are they necessary? In practice, some entities seem to have met the traditional Statehood 

criteria, yet their claims of Statehood have been rejected; e.g. Rhodesia, however, entities that 

did not seem to meet the traditional Statehood criteria have been accepted as States into the 

United Nations, e.g. Congo 196035.  

Consequently, additional criteria have been identified in international law, which ride on 

the principle of legality and legitimacy. Therefore, in the contemporary international law the 

effectiveness principle is not enough for Statehood claims. 

a. Violation of International Law  

New entities must not violate the main human rights to earn Statehood, meaning that if an 

entity claims to be a State, it must respect the rules that the international community has laid 

down. “[However] [t]he question is whether modern law regulates the creation of states to any 

greater degree than this, in a situation involving illegal use of force”
36

. For this reason no matter 

how effective is the existence of the entity in the international scenes, the statehood claims must 

                                                 
34

 V Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar,” 
Vanderbilt University, School of Law (May 30, 2009) 42 VNJTL 779: 822, accessed March 11, 2012, 
http://www.amazon.com/International-responses-Kosovos-declaration-independence/dp/B002BNDZII. 
35

 Crawford, "The Creation of States in International Law", 56. 
36

 Crawford, The Creation of States in International Law, 132, For instance, the international community responded 
on the Iraq’s annexation of Kuwait in 1990. 
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be denied if the existence of this entity was illegal according to international law
37

. Therefore, 

legal writers think that the legality of the state is an “additional fifth criterion of statehood”
38

, in 

addition, Soctt Pegg points out that the legality of the creation of the entity is not just a criterion, 

but rather is now “the only criterion for statehood”
39

, For example, the international community 

rejection to the unilateral declarations of statehood by Rhodesia on the ground that the 

establishment of this entity was the result of illegality based on its discrimination racist policy
40

. 

b. Self- Determination  

The right to self-determination is a fundamental and inalienable human right. This right is 

highlighted in the UN preamble as; “We the Peoples of the United Nations Determined… [to] 

respect principle of equal rights and self-determination of peoples”41. It is “the people’s right to 

choose how they will organize and be governed”42. The question is "[whether] the right of self-

determination has become a criterion of Statehood, and if so, with what [effects on international 

law]"43. Many international conventions emphasize the people’s right to self-determination, for 

instance Article 1 of the International Covenant on Civil and Political Rights (ICCPR), the 

International Covenant on Economic, Social and Cultural Rights (ICESCR), among others4445. 

Additional, the concept of self- determination was accepted as a part of customary international 

law, and as a part of jus cogens46, this mean the right to self-determination could be interpreted 

                                                 
37

 Wallace-Bruce, “Claims to Statehood in International Law”, 67 
38

 Wallace-Bruce, "Claims to Statehood in International Law", 20. 
39

 Scott Pegg, International Society and the De Facto State (Ashgate Pub Ltd, 1999), 127. 
40

 “United Nations Security Council Resolution 216,” accessed November 26, 2012, http://daccess-
ods.un.org/TMP/5399942.99411774.html. 
41

 UN charter article 1.2 ( Purposes and principles) 
42

 Slomanson, Fundamental Perspectives on International Law, 71  
43

 Crawford, The Creation of States in International Law, 107 
44

 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 62. 
45

 Wallace-Bruce, Claims to Statehood in International Law, 68. 
46

 Wallace-Bruce, Claims to Statehood in International Law, 69 
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beyond the colonial context, where this right could be extended to Kosovo and Palestine cases, 

even if they are not a colonization cases.  

The right to self-determination was a foundation for many of the colonial entities to claim 

and gain their Statehood, regardless of how much effective government requirements might be 

fulfilled47. Thus, if the nation had the right to self-determination the traditional Statehood criteria 

are not required to be fully fulfill by the entity, e.g. the right to self-determination had affected 

on the government requirement, where the lower level of effectiveness of government could be 

accepted specially in decolonization situations
48

. Actually, the right of self-determination 

enabled many entities be granted State status, even without fulfilling the traditional Statehood 

criteria49. The self-determination principle may affect the Statehood criteria if it affects 

willingness of States to recognize a new entity50. For instance, self-determination can occur 

within a state where certain group (s) within a State can decide to secede from a State, e.g. 

Kosovo case51.  

 In summary, the additional Statehood criteria have been advanced by some scholars 

while others do not recognize them52. The purpose of these additional Statehood criteria is to 

ensure a legal basis for Statehood claim by entities53. The additional Statehood criteria will 

support my claim in my cases study.   

 

 

                                                 
47

 Crawford, The Creation of States in International Law, 60. 
48

 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 60 
49

 Crawford, The Creation of States in International Law, 60. 
50

 Zohar Nevo and Tamar Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral 
Independence,” Journal of International Law & International Relations 5, no. 2 (July 2009): 94. 
51

 Ibid., 94. 
52

 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 62. 
53

 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 62 
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1.2 Kosovo Statehood Claimed  

In 2008, Kosovo unilaterally declared itself independent. The declaration stated one of 

the main reasons for Kosovo’s independence as “years of strife and violence in Kosovo that 

disturbed the conscience of all civilized people”54. Ninety-four states have recognized Kosovo’s 

independence
55

, but others consider its Statehood invalid according to international law, thus to 

them Kosovo is not a State. In this section, I examine if Kosovo meets the Statehood criteria.  

 

1.2.1 Kosovo Statehood Criteria  

Some scholars evaluate Kosovo as a State that has met all the requirements of the 

Montevideo Convention. On the contrary, others argue that it would be difficult to determine the 

Statehood of Kosovo according to the Montevideo requirements. In my opinion, the recognition 

of Kosovo as a State is a political issue rather than a legal one. I will expand this argument by 

examining Kosovo Statehood claim first, using the traditional Statehood criteria and the 

additional arguments for Kosovo’s independence.  

1.2.1.1 Traditional Statehood Criteria  

a. Permanent Population 

The requirement of permanent population is not a difficult issue in Kosovo’s Statehood 

claims. As mentioned earlier, there is no minimum population required for an entity to qualify 

                                                 
54

 “Full Text: Kosovo Declaration,” BBC, February 17, 2008, sec. Europe, 
http://news.bbc.co.uk/2/hi/europe/7249677.stm. 
55

 “Who Recognized Kosova?,” KosovoThanksYou, accessed November 26, 2012, www.kosovothanksyou.com/. 
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for Statehood56. Kosovo had nearly two million inhabitants, 90 per cent of whom were ethnic 

Albanians57. 

b. Defined Territory 

The requirement of a territory could be more problematic than other demands. According 

to Crawford it is enough to have an “effective government” control over “some area of territory” 

to fulfill this requirement58. Some argue that Kosovo’s borders are stipulated in the Constitution 

of the Socialist Autonomous Province of Kosovo of 1974. That under the 1946 Yugoslavia 

Constitution, Kosovo organized as an autonomous region under the Republic of Serbia, but not a 

republic by itself59. It, however, enjoyed equal rights almost as a republic
60

. Soon after the 

dissolution of SFR, Kosovo’s Assembly proclaimed the independence of Kosovo in 199161. By 

the independence declaration, Kosovo seceded from its motherland Serbia. While, Serbia claims 

that Kosovo’s land still a part of its sovereign territory62, Kosovo claims that it is an 

independence State with a defined territory. Thus, “substantial boundary or territorial dispute” 

does not affect Statehood63. Israel, Kuwait, the Islamic Republic of Mauritania and Belize are 

countries that existed despite the fact that, they had conflict about their territorial sovereignty64. 

Hence, as it was ruled in the Court in the Island of Palmas Case, territorial sovereignty “involves 

the exclusive right to display the activities of a State”65, which can be seen in Kosovo today.  

 

                                                 
56

 Crawford, The Creation of States in International Law, 55. 
57

 Ibid., 407. 
58

 V Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar.” 
59

 Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 98. 
60

 Ibid. 
61

 V Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar,” 789. 
62

 V Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar.” 
63

 Crawford, The Creation of States in International Law, 48. 
64

 Ibid. 
65

 Crawford, The Creation of States in International Law, 46. Island of Palmas Case (1928) 1 RIAA 829, 839 
(Arbitrator Huber) 4 ILR 3, 103, 108, 110, 111, 113, 114, 418, 479, 482, 487, 492. 
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c. Effective Government 

 The effective government criterion mainly means that the government has the power to maintain 

a certain degree of law over its territory
66

. Some writers argue that Kosovo does not satisfy this 

criterion and that the government has “substantial shortcomings, even if UN and EU reports 

showed that Kosovo’s government achieved significant progresses to build up an effective 

institutions system in Kosovo”
67

. Furthermore, it is questionable whether Kosovo really has such 

a government, because “Resolution 1244 remains in force even after Kosovo’s declaration of 

independence—there is still international territorial administration present”
68

. Moreover, the 

main functions of Kosovo’s territory are under international missions effective control, such as 

UNMIK, EULEX
69

 and NATO. In addition, 

Kosovo has formed a functional assembly and established a police force; 

however, other powers, such as the primary responsibility for law and order, 

customs or monetary policy, are still in the hands of international representatives. 

Local administration is still weak and ineffective; assessed in 2007 at 45 percent 

effectiveness by the World Bank Institute. The presence of international forces is 

still substantial; including some 13,000 NATO KFOR soldiers and some 1,600-

law enforcement and justice EULEX personnel
70

. 

 

However, some scholars have suggested that the government in Kosovo was established 

be the resolution 1244 and the Constitutional Framework71, and that the government could be 

represented by The Provisional Institutions of Self- Government (PISG) in Kosovo, together 
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with the Kosovo Police Service and the Kosovo Protection Crops72. Moreover, the government 

exercises effective authority and does so “independently of Serbia” as well having “a completely 

separate legal and institutional system from Serbia”73.  

The main obstacle to the territorial requirement faced by Kosovo’s government is in the 

North, where majority Serbians live and reject Kosovo’s declaration of independence. In short, 

“the difficulties of asserting governmental power in North Kosovo do not preclude the 

conclusion that Kosovo has governmental structures in place that represent the people of 

Kosovo”74. In fact, the creation of independent Croatian and Bosnia-Herzegovinian States was 

possible despite their government did not exercise control over their territories75. Therefore, 

Kosovo could satisfy the effective government requirement, even if it is under international 

administration76.  

d. The Capacity to Enter into International Relations 

The capacity to enter into international relations as a requirement for Statehood, as seen 

at earlier, is more a consequence of rather than a criterion for Statehood77. The capacity to enter 

into international relations is to rely on foreign presence, which I will discuss in the Kosovo de 

facto state chapter.  In general, Kosovo had been part of international relations; it is a member in 

                                                 
72
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World Bank, and the International Monetary Fund (IMF)
78

 and had a foreign presenter in many 

countries, such as United States
79

, United Kingdom
80

.  

e. Kosovo’s independence 

The independence of a State, which may be described as sovereignty, means, “the State 

has over it no other authority than the international law, and it is not placed under the legal 

authority of another state or group of states”81. Proponents of Kosovo’s’ independence argue that 

the “the international presence and the continuing process of institution-building ensure Kosovo's 

ability to become a viable independent entity, thus meeting the criteria”82. However, as 

Charlesworth and Chinkin claim, the “restraints on independence” do not infringe on Statehood 

if they “are accepted voluntarily”83. Therefore, the international presence can be viewed as a 

situation consented by Kosovo and thus “indicating--and not disproving--its sovereignty”84. 

However, objectors of Kosovo’s independence argue that the international presence in 

Kosovo was not a result of its consent, be cause by the time the Resolution 1244 and the 

Constitutional Framework were adopted, Kosovo had not yet declared its independence85. They 

also argue that the situation of Kosovo is different from that of Bosnia-Herzegovina for instance, 

where “the limitation on the independence of its government was accepted by Bosnia-

                                                 
78
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Herzegovina voluntarily and after it had already become a state”86. In contrast, Kosovo did not 

accept the “restrictions to independence” voluntarily, but it accepted “to comply with the pre-

existing legal arrangements governing its territory”. Additionally, Kosovo does not have the 

“constitutional capacity to demand the withdrawal of international forcers”87, and, the 

requirement of independence as a criterion of Statehood in Kosovo might be considered 

“deficient”.  

In summary, although opponents to Kosovo’s independence raise strong arguments, the 

claim for Statehood by Kosovo could still be valid. As we are going to point out in chapter three, 

States’ practice showed that “the creation of states on the basis of such international consensus 

does not necessarily require the strict application of the principle of effectiveness and 

independence to assess whether the entity in question fulfills the requirements to be a state 

pursuant to international law”88. In 1913, Albania was recognized as a State, Israel in 1948, 

Congo in 1960 and in 2011, the State of South Sudan was admitted as the 193rd member state of 

the UN89. In all these cases, the countries did not completely fulfill the traditional Statehood 

criteria. For example, Congo’s application in 1960 for a UN membership was accepted90, despite 

several arguments that Congo was not a “State” according to international law91. Congo did not 

have independence or an ineffective government, two factions in the country also claim to be the 

lawful government, and it faced political and military foreign interference from Belgium. 

Additionally, there were movements propagating secession and causing violence in the territory, 
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requiring the immediate and continued international aid. Despite all the above, Congo was 

recognized as a State92.  

1.2.1.2 Additional Arguments Support Kosovo Statehood Claimed  

 This section will show that, even if the traditional Statehood criteria does not qualify to 

give Kosovo Statehood, other possible considerations go beyond the classical criteria and 

support Kosovo’s independence. These arguments are based on the right of self-determination as 

a fundamental right. Kosovo’s people had the right to choose the way to achieve their 

determination, and they did by declared their independence in 1999. Also, the massive human 

rights violation by the Serbs in Kosovo, give us an additional criteria that Kosovo had the 

position to claim statehood. Therefore, it will be helpful to examine other arguments in Kosovo’s 

independence issue, could support Kosovo statehood claim. 

a. Kosovo and the Right of Secession  

The state secession is a problematic issue under the international law. Secession refers to 

“the severing of one portion of a State for the typical purpose of achieving independence”93. For 

instance, Pakistan separated from India in 1947, and then in 1971, Bangladesh separated from 

Pakistan94. The question is what the legal status of Kosovo was at the time the Kosovo Assembly 

declared it independent. The UN resolution 1244 did not “interfere with Serbia’s official 

sovereignty over Kosovo; it did effectively curtail Serbia’s ability to govern the province”95. This 

means that Kosovo was a part of Serbia, when it declared its independence. However, if we 

assumed that Serbia had held sovereignty over Kosovo at the time of independence, the issue that 

would arise is whether Kosovar had right of the unilateral secession from Serbian territory. 
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 The international law neither acknowledges the right of ethnic groups to unilaterally 

secede from a parent State nor explicitly prohibits this kind of secession
96

. This is because 

secession according to international law is “at odds with the fundamental principle of territorial 

integrity”
97

. However, as a result of the modern Statehood changes, the right to ‘remedial 

secession’ was established. The 1970 Declaration on Friendly Relations maintained the principle 

of territorial integrity, although the Declaration “implicitly acknowledges an exception to its 

protection when government denies people the right to self-determination and equality”
98

. This 

exception was supported by international law writers who suggested that international law allows 

for ‘remedial secession’ in exceptional circumstances, for example, in situations of extreme 

violations to human rights without the possibility of internal solutions, or when the right of self-

determination was denied of a minority group
99

. However, other writers argued against the 

existence of a right to remedial secession, depending on the lack of international practice and 

opinio juris in this field. The Bangladesh secession could, for instance, support the idea of the 

possibility of remedial secession
100

. In 1971, the Pakistani government attacked the Bangladesh 

movement in a campaign that included severe human rights violations
101

. As a result, the Indian 

armed forces reopened and attacked Pakistan, “effectively paving the way for Bengali 

independence”
102

. 
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Reports were shown that Kosovars was subjected to systemic violation of human rights, 

such as ethnic cleansing and discrimination under Serbian ruling
103

. The Kosovo government 

engaged in non-effective peaceful negotiations
104

. This argument was supported by both the 

United State and the United Kingdom, as the representative of United State argued that; 

 Towards the end of the decade [1990s], the Serbian Government of 

Slobodan Milosevic brought ethnic cleansing to Kosovo. Responding to that 

humanitarian disaster and clear threats to international peace and security, NATO 

led a military intervention that stopped the violence and brought peace to Kosovo 

The Security Council solidified that peace by adopting resolution 1244…an 

unprecedented resolution that provided for an interim political framework and 

circumscribed Serb sovereignty in that territory, and that called for the 

determination of Kosovo’s final status105 

 

In summary, international law should leave the door open for territories facing human 

rights violation to get their own independence, as a means to solve international conflict. In 

Kosovo, the Serbian army committed ethnic cleansing crimes. In light of this human right 

violation, the international community should recognize remedial secession for Kosovo. 

b. The Significance of International Involvement and Administration 

Another possible framework which could legitimize Kosovo’s independence is the 

international involvement. This view suggested that because of the international involvement, 

Kosovo should no longer be governed by Serbia106. Moreover, the international involvement and 

institution-building could be seen as a step towards Kosovo’s fulfilment of the traditional 

Statehood criteria. In this case, Kosovo would be in the same position as Timor-Leste “where 

international administration and guidance in institution-building promoted the international 
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recognition of Statehood”107. However, the opponent’s of Kosovo independence believed that 

this international involvement is “forbidding Kosovo from declaring independence 

unilaterally”108. In my opinion, international involvement indicates that the international 

community accept the Kosovo future State. In the 1244 UN Resolution, which was adopted by 

the UN Security Council, emphasized in its preamble that “territorial integrity of the Republic Of 

Yugoslavia” must be guaranteed. However, the resolution decided that the “Member States and 

relevant international organizations establish the international security presence in Kosovo.”109. 

The resolution further decided to deploy “international civil presences” that authorized the UN 

Interim Administration Mission in Kosovo (UNMIK) to provide “an interim administration for 

Kosovo, facilitating Kosovar ‘substantial autonomy’ and ‘meaningful self-administration’”110. 

Additionally, the political determination of a final status of Kosovo, without setting a deadline, 

was suggested by the resolution thus; 

in order to provide an interim administration for Kosovo under which the 

people of Kosovo can enjoy substantial autonomy within the Federal Republic of 

Yugoslavia, and which will provide transitional administration while establishing 

and overseeing the development of provisional democratic self-governing 

institutions to ensure conditions for a peaceful and normal life for all inhabitants 

of Kosovo
111

 

 

Although, the purpose of the resolution was to ensure that the people of Kosovo would be 

able to enjoy substantial autonomy, its outcome was not effective. Therefore Kosovo became an 

“internationally administered territory being put under the international trusteeship system of 

Chapter XII of the UN Charter’’112. 
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c. Non-Productive Negotiations 

This argument indicates that the political process envisioned by Resolution 1244 has 

failed, thus Kosovo’s supporters believe that there is no other option but independence for 

Kosovo113. The supporters explained that the deadlocked negotiations and the political instability 

caused the uncertainty to its future and that could reflect Kosovo’s development, such as 

attracting foreign investment114. Therefore, there is no other way than full independence Kosovo 

State. 

d. Avoiding Destabilization 

The main aim of the UN is to promote peace and security in the international community. 

For that reason another argument used by the supporters of Kosovo’s independence is that we 

cannot repeat the past by reintegrating Kosovo into Serbia115. This argument was supported by 

the Ahtisaari plan which claims that reintegration of Kosovo into Serbia Kosovo “is not a viable 

option, and that the return of Serbian rule over Kosovo would be “unacceptable to the vast 

majority of the people of Kosovo and would provoke violent opposition”116. It added that “the 

assumption at the root of this argument is that in a case where reaching an agreed solution is 

impossible, the solution causing the least violence and unrest should be chosen”117. Which is to 

create s full Kosovo State.  

1.2.1.3 Conclusion 

  In my opinion, Kosovo is a State. From the factors presented in this section, Kosovo is 

entitled to declare its independence. Firstly, the traditional Statehood criteria could be 
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imperfectly complete, but under these criteria, we could see Kosovo as a State. Secondly, for 

decades, the Kosovar have suffered from abuses and unfairness, they were seen as second class 

citizens under Serbia’s rule and for that reason, the only option after all these years of instability 

is to be independent, to rule themselves, and to choose their future, since they have the right of 

self-determination. In other words, the Additional Statehood criteria, of Self- determination and 

mass violation of human rights give Kosovo legitimate appearance as a State. Thirdly, if Kosovo 

had a problem with the international presence that does not mean it loses the right to ‘have a 

State’. Actually we can say that this presence would support Kosovo to settle and declare her 

independence. Additionally, deadlocked negotiations, promoting peaceful atmosphere for 

Kosovo and avoiding destabilization, are reasons that the international community should 

consider as reasons for Kosovo’s declaration of independence. Finally, for the last years, Kosovo 

has shown a strong political commitment for protection of human rights and has been a peaceful 

State. For that, the international community cannot just keep Kosovo’s unsettled status forever 

but to reach a final decision and have a new State on the world map.  

1.3 Palestine Statehood Claimed  

In 2011, Mahmoud Abbas, the president of the Palestinian National Authority (PNA) and 

chair of the Palestine Liberation Organization (PLO)118 submitted a formal request to the UN-

General Assembly to recognize Palestine as a State with full UN membership119. Palestine’s 

Statehood was unilaterally declared by the Palestine National Council in 1988 and from that 
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time, about 128 countries have recognized Palestine as a State120. In this section, I will examine 

Palestinian Statehood criteria, in order to see, whether it is a state or not.  

 

1.3.1 Palestine Statehood Criteria  

Palestine has sought to have official international recognition as a State more than once. 

In 1989, the PLO applied for membership in the World Health Organization (W.H.O); however, 

the United States’ political and financial influence stopped this attempt
121

. The W.H.O 

subsequently asked the PLO to withdraw Palestine’s application
122

. A few weeks after the 

withdrawal of Palestine’s application, the PLO submitted a ratification document to the ‘Geneva 

Conventions of 1949’ to Switzerland but the government responded that “Due to the incertainty 
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[sic] within the international community as to the existence or the non-existence of a State of 

Palestine” it is not in a position to determine whether Palestine is a State or not
123

.  

The legal status of Palestine continued to be under scrutiny by different authorities. For 

instance, in 2004, the International Court of Justice (ICJ) in an advisory opinion regarding ‘the 

Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory’ ruled 

that the construction was against international law, where the court recognized Palestine as an 

‘occupied territory’
124

, the Palestinian Statehood and the occupation will be argued later in this 

section. Also, in 2011, the International Criminal Court (ICC) rejected Palestine’s declaration 

accepting the court’s jurisdiction under Article 12(3) of the Rome Statute, which allows States 

not party to the statute to accept the Court’s jurisdiction over crimes against humanity and war 

crimes. Palestine’s declaration was in regard to the crimes committed by Israeli army in Gaza 

during the ‘Operation Cast Lead’ of December 2008
125

. The ICC General Prosecutor said that 

“Palestine should be recognized by the U.N as a State first before its request to investigate 

crimes within its territories can be accepted”
126

. However, finally in October 2011, Palestine 

became the 195
th

 full member of UNESCO by 107 to 140 votes and 52 abstentions
127

. Recently, 

in September 2011, Palestinians submitted an application for admission to membership in the 

United Nations for ‘the State of Palestine’
128

. On the Palestinian first attempt they bid for “full-

member State membership, however recently they shift the request for “non-member State” 
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membership, the different between the both legal status will be examine under the UN 

recognition in chapter three.    

With this long history of seeking to get international recognition for Palestinian 

Statehood, legal scholars and policy makers have been debating the viability of the future of the 

Palestinian State. This section will determine whether Palestine is or could be a future State on 

the world map by answering two questions? 1) Has Palestine met the requirements for traditional 

and additional statehood criteria? 2) What are the other legal scenarios for the Palestinian 

statehood application? 

1.3.1.1 Traditional Statehood Criteria  

 According to the Montevideo Convention 1933, in order to become a State, Palestine 

must possess the following qualifications; ‘a permanent population; a defined territory; 

government and the capacity to enter into relation with other States’. 

a. Permanent Population 

The Palestinian population in the West Bank and Gaza Strip fulfills the requirement of a 

‘permanent population’, which is recognized as such by the international community
129

 and the 

Israeli government
130

. 

 However, one of the controversial issues under this criterion is the 1948 and 1967 

Palestinian refugees, concerning whether they would be part of ‘Palestinian population’ or not. 

Some legal writers have emphasized that the creation of the Palestinian State, with just the 

recognition of its population, would leave 4,766,670 of Palestinian refugees
131

 “accidentally 
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disenfranchised” and without a legal representation in the UN, if the PLO loses its ‘observer-

state status’ in UN
132

. However, the fact that large number if population is out of the country, is 

in itself no bar of Statehood as long as there is a “substantial number of permanent 

inhabitants”
133

. This was the position of International Court of Justice in the Western Sahara 

case, where the court consider the population of Western Sahara (Sahrawis) is sufficient for the 

purposes of Statehood
134

.   

I think that the refugee issue is intimately related to the outcome of the permanent-status 

negotiations. The refugee dilemma cannot therefore, defeat the creation of the Palestinian State 

or cause the end of the PLO as a representative of the Palestinian People until a solution to the 

refugee problem is reached, as Goodwill said; 

The interests of the Palestinian people are at risk of prejudice and 

fragmentation, unless steps are taken to ensure and maintain their representation 

through the Palestinian Liberation Organization, until such time as there is in 

place a State competent and fully able to assume these responsibilities towards the 

people at large
135

 

 

 In summary, even if there is a problem regarding the Palestinian refugees, still the population on 

Palestinian territories appears to be satisfied at least with the West Bank and Gaza Strip 

population. 
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b. Defined Territory 

Palestine’s defined territory is the West Bank and Gaza Strip with its capital being East 

Jerusalem, known as POT since 1967
136

. However, the defined territory raises three main points: 

fragmentation, imprecise demarcation, and the borders dispute.  

 Firstly, the Palestinian territory is a fragmented territory. While Tel Becker, claimed that 

the “areas under Palestinian Control are highly fragmented and non-contiguous”
137

, other writers 

stress that the territory of the State in international law does not require continuity of the 

territory
138

. For example, Alaska is a separate territory but is still part of the United States, the 

same for East Prussia for Germany between 1919 and 1945
139

.  

Secondly, the imprecise demarcations issue, according to Francis A. Bolye, the “territory 

of a state does not have to be fixed and determinate”, therefore Palestine does not have to declare 

its borders
140

.  

Thirdly, Palestine’s borders are disputed, but that does not affect the existence of a State. 

In short, the State’s existence does not depend on the delimitation of boundaries, even if there are 

“substantial boundaries or territorial dispute”
141

. It is thus sufficient for an entity to have 
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“sufficient consistency territory” where it “exercises independent public authority over that 

territory” to have Statehood
142

. Both Israel and Palestine had a dispute over their boundaries; 

however, the UN accepted Israel’s application for Statehood, despite the Israeli-Palestinian 

conflict over these frontiers
143

.  

In other words, Palestine’ territory sufficiently fulfills the ‘defined territory’ requirement 

since the fragmentation, imprecise demarcation, and borders dispute factors do not defeat the 

requirement
144

. In fact, the government of Israel and the future government of Palestine could 

enter peaceful negotiations to determine these borders as two States/governments
145

. 

c. Effective Government  

The effective government requirement seems to be one of the most problematic 

requirements in the Palestinian Statehood claim. Some analysts argue that the PNA, which was 

created under the D.O.P, is a government with limited sovereign powers
146

, and that the PNA 

just had effective control over its population, not over its territory
147

. In support of this argument, 

Tal Backer stats that even if the D.O.P gave some administrative powers to PNA, the main State 

powers will be exercised by Israel itself, not the PNA; such as the external security and 

diplomatic relations, and Israeli cooperation or approval to be exercised by the PNA; such as the 

“conferral of permanent residency status” power, which made the PNA in practical dependent on 

Israel
148

. 
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Israel collects the tax revenues that comprise two thirds of the [PNA] 

budget; the Palestinian economy is very dependent on the Israeli market for 

employment; the [PNA] does not have its own infrastructure and receives its 

electricity and fuel from Israel; and Israel controls all exits and entrances to the 

[PNA]. Furthermore, Israel has not refrained from using its power over the 

[PNA], or applying pressure on its leaders, especially after the Hamas ascendance 

to power in 2006
149

. 

 

Regarding to this argument, firstly, the PNA constitutes an ‘effective government’ for the 

new Palestinian Statehood, since, Article I of the D.O.P stats that “the West Bank and Gaza Strip 

would be considered a single territorial unit,” over which the PNA “would have sole 

jurisdiction”
150

. Accordingly, the PNA has the authority to exercise legislative, executive, 

judicial, and internal security authorities, and in practice, it has exercised unlimited power to 

administrate the West Bank and Gaza Strip
151

.  

Secondly, the limitation on its responsibilities, such as the external security and 

diplomatic relations, does not necessarily defeat the requirement of effective government, 

because international law does not necessarily require an entity to exercise all these powers in 

order to satisfy the government criterion
152

. Monaco, San Marino and Liechtenstein, which are 

widely regarded as States, do not exercise external security and diplomatic relations, yet they are 

considered to be States
153

. Thirdly, some analysts believe that the limitation on the PNA’s 

powers may no longer be valid, because the D.O.P agreement is limited in time, and it expired by 

September 13, 2000
154

.  
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 However, the government requirement is challenged in Palestine’s context, because two 

parties claim to have lawful control over the territory
155

. Fatah and Hamas, the two Palestinian 

political parties, claim to be entitled to governmental power. However, we can say that at 

present, Palestine’s political faction; Fatah (PNA), Hamas, and eleven other groups, have agreed 

to resolve their internal political differences and support the creation of a unity government. 

“…in principle, the factions agreed on; the establishment of new government, a new parliament, 

a unified political leadership, and holding presidential and parliamentary election to allow 

Palestinians to choose their leader”
156

.  

Furthermore, Prime Minister Salam Fayyad had in August 2009 started a ‘Two-Year path 

to Palestinian Statehood’. His plan aimed to build the State’s democracy; effective institutions 

and vibrant economic structures, to enable Palestinians govern themselves and build a de facto 

State
157

. The World Bank credited him “with making substantial improvements in Palestinian 

State institutions” for his management of the West Bank
158

.  

 In other words, we could say that the effective government requirement is fulfilled, since 

Palestine’s limited powers and a potentially fractured territory does not mean the PNA is not 

government for the purpose of establishing Palestinian Statehood.  
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d. The Capacity to Enter into International Relations 

An entity which is incapable of engaging in foreign relations cannot be defined as a 

State
159

. Within the D.O.P framework, the PNA “will not have powers and responsibilities in the 

sphere of foreign relations...”
160

. However, The PLO was accepted to conclude international 

agreements with States or international organizations “for the benefit of the PNA”, which 

implied that the PNA could have the capacity in the future to hold the responsibilities of 

international relations. Furthermore, the relationships between the international community and 

the PNA indicted that Palestine is a State
161

, which means the PNA is able and ready to enter into 

international relations.  

For example, the UN is treating Palestine as a ‘State’. For instance, in 1989, its General 

Assembly was planning to have a resolution to name ‘Palestine’ as a State in its documents. 

However, this resolution was never put to vote because of United States’ interference, which 

again threatened to withhold its UN dues
162

. Also, the UN Security Council “let [Palestine] 

participate routinely in Security Council sessions when relevant issues were on its agenda. Under 

Security Council rules, only a “State is entitled to participate”
163

. Besides, after the Palestinian 

Declaration of Independence in 1988, the General Assembly adopted Resolution 43/177, 

essentially to “acknowledg[e] the proclamation of the state of Palestine ...” by 104 in favor, the 

US and Israel opposed, and 44 abstaining
164

. As John Quigley stats, “this strong vote indicates 

that Palestine was regarded as a State” and if the international community considers the 
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Palestinian Declaration of Independence as invalid as they did with the Turkish Republic of 

Northern Cyprus, they will reject it “so loudly and clearly”
165

.  

Secondly, it may be argued that Israel itself has supported the claim that the Palestinian 

State exists
166

. Israel defined its boundaries after the Jewish People’s Council accepted to declare 

sovereignty over the territory recommended by the UN Partition Plan for decades, which means 

Israel accepted the 181 resolution that created the Jewish and Arab States
167

. Furthermore, for 

decades, Israel has emphasized Palestine’s recognition of her right “to exist in peace and 

security”. 

Israel entered into a long peaceful negotiation with Palestine and signed peaceful 

agreements implying that all these agreements could lead to Palestinian Statehood. Or why were 

they going through years of negotiation, why was the international community encouraging 

Palestine to negotiate and reach a peaceful agreement with Israel
168

? If the PNA representing the 

State of Palestine was not responsible for its international conducts, these efforts would be 

meaningless. Furthermore, the Israeli government defended its last war in Gaza arguing that it 

was exercising its right to self-defense under Article 51 of the UN charter. This meant that Israel 

was under armed attack by Palestine –which, although restricted within the Gaza Strip, was a 

State
169

.  
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Thirdly, more than 100 countries recognize Palestine as a State, while others maintain 

diplomatic relations with the Palestinians in one form or another
170

. Finally, UNESCO is the first 

international organization to give full membership to the State of Palestine, “in a diplomatic 

victory won despite stiff resistance from the United States and Israel”
171

. 

Therefore, we can assert that Palestine had the capacity to enter into international 

relations, despite non-recognition by many States and their refusal to engage with her in 

international relations.  

e. Independence & Sovereignty  

 An entity can be acknowledged as a State if it possesses independence
172

. State 

independence means “the right to exercise therein, to the exclusion of any other state, the 

functions of a state”
173

. Palestinians cannot claim to a totally functional independent State, in 

fact, her economy, as indicated earlier, is dependent on Israel with two thirds of its budget and is 

heavily reliant on foreign aid with 30% of the GDP
174

.  

Although Palestine does not have control over its borders, or its airspace
175

, it is not easy 

to establish an independent State, and many existent States also depend on foreign aid
176

. Some 

people have argued that the main obstacle to Palestine’s attainment of independence is Israel’s 

conduct. For instance, former United States President Jimmy Carter says: "Israel's continued 
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control and colonization of Palestinian land have been the primary obstacles to a comprehensive 

peace agreement in the Middle East ”
177

.  

Secondly, besides a ‘defined territory’ and an ‘effective government’, an entity has to 

have sovereignty over its territory and population. In that regard, we shall discuss who has 

sovereignty over the West Bank, Gaza Strip, Gaza Strip was under Egyptian control from 1948 

to 1967, although Egypt never proclaimed that Gaza Strip is under its sovereignty and always 

treated it as part of Palestine
178

. However, the West Bank was under Jordanian control from 1948 

to 1967. “Jordon did assert sovereignty, but did so subject to Palestine’s overriding claim to the 

territory”. But again, in 1988 Jordon renounced its sovereignty claimed over the West Bank
179

. 

After the 1967 war, Israel controlled the West Bank and Gaza Strip, but as a belligerent 

occupant, Israel could not claim sovereignty over the two territories; applying to the international 

law rule that “upon entry of a belligerent occupant “[t]he legal (de jure) sovereignty still remains 

vested where it was before the territory was occupied”
180

. The occupier does not, therefore, in 

any way, acquire sovereign rights in an occupied territory; therefore, the sovereign must go back 

to the original inhabitant of the territory, for instance, after the Ottoman Empire lost sovereignty, 

the Palestinian State emerged
181

. As Crawford asserts  

the obligation arises irrespective of the legality of the underlying use of 

force, for example it does not matter whether Israel was acting is self-defence in 

occupying the West bank and Gaza Strip during the Six Day War: whether or not 

it was then acting lawfully, third state are obliged not to recognize its sovereignty 

over those territories pending a final settlement
182

. 
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All in all, Palestine meets the traditional Statehood criteria: it has a population living in a 

defined territory - the West Bank and Gaza Strip. Also, the PNA as an effective government has 

control over Palestine its territory and proven its capacity to enter into international relations. 

However, opponents to this conclusion argue that Palestine does not meet these traditional 

criteria. Therefore, on the next section, we will explore some additional statehood criteria to 

support the Palestinian Statehood claims. 

1.3.1.2 The Additional Statehood criteria  

The Additional Statehood requirements assert that an entity seeking recognition has to 

demonstrate that it has not been established illegally; it works according to international law, and 

that its claim to Statehood is compatible with the right to self-determination
183

. Thus, it is 

necessary to determine whether Palestine satisfies these criteria. 

a. Violation of International law 

Contemporary jurists have affirmed that “unlawful acts associated with the establishment 

of a nascent State prevent its recognition by the international community”
184

.  Few can deny the 

legality of the creation of the Palestinian State; to begin with, the Palestinian Declaration of 

Independence was widely acknowledged by the international community
185

. Secondly, the Israeli 

government believes that the Palestinian State will exist, but it still insists on negotiation as the 

only path to the Palestinian Statehood
186

.  
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While many are against the establishment of the Kosovo State, the eventual outcome of 

Palestine Statehood is widely accepted, since they view its creation as in accordance with 

International Law.  

Secondly, the willingness and ability to abide by the international law as a precondition 

to Statehood has become a feature to recognize an entity as a State. Becker in his article assets 

that “the illegality associated with [Palestine’s] current unilateral claim to Statehood demands 

that recognition be withheld” on the ground that Palestine did not fulfill its international 

obligation to resolve all outstanding issues by peaceful negotiation
187

. Additionally, through the 

years of the Palestinian-Israel conflict, Palestinians engaged in it in good faith, and they kept 

ensuring their commitment to all the international duties and rules. For instance, Yasser Arafat in 

a 1988 speech stated that Palestine rejects “the threat or use of force, violence and intimidation 

against its territorial integrity and political independence or those of any other State”
188

. In 

regard to Palestine’s application for admission to membership in the UN, it was affirmed that 

“the state of Palestine is peace-loving nation and it accepts the obligations contained in the 

Charter of the UN”
189

. 

b. Self-determination  

 Palestinians’ right to self-determination is recognized by the international community
190

. 

Many international legal writers claim that Self-determination “has been strictly interpreted 

beyond the colonial context” and that the right to self-determination is more linked to people’s 

right to representative government or to intra-state minority protection rather than absolute 
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entitlement to sovereign statehood
191

. However, the wide recognition of Palestine’s right to self-

determination indicates a further reason why the international community had to accept Palestine 

as a State, even if there is lack of justification of the traditional criteria of Statehood
192

. This 

shows that the right to self-determination had a particular role on the process of the creation of 

States in international law, where a nation’s self-determination right can explain the acceptance 

international community’s position to the nation statehood claim which clearly failed to meet 

traditional statehood criteria
193

. Additionally, in the case of Legal Consequence of The 

Construction of a Wall in the Occupied Palestinian Territory (Israeli apartheid separation wall), 

the court addressed Israel’s construction of a “security barrier’ already the Palestinian territory in 

the West Bank, much of this barrier is lay within the Occupied Palestinian Territory, as a result 

of this construction, Palestinian villages were separate and Palestinians population in the West 

Bank were lost their land, it create a enclaves of the Palestinian towns and impeded travel 

between the various part of territory. The UN General Assembly called Israel to “stop and 

reverse the construction of the wall in the Occupied Palestinian Territory, including in and 

around East Jerusalem, which is in departure of the Armistice line of 1949 and is in contradiction 

to relevant provisions of international law”
194

. The court ruled “the construction of the wall 

violated Israel’s obligation to respect the right of self–determination of the Palestinian people”. 

And that its violating the international law”
195

. Noting that the court in East Timor case, the court 
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stated that “the rights of self–determination is a right opposable against all states”
196

. Eventually, 

it is broadly supported that after sixty-four years of Israeli occupation, which is much alike 

colonialism to Palestine, the world should seek to make the Palestine exercise its right to self-

determination and to become a State
197

.  

1.3.1.3 Additional Arguments Support Palestine Statehood  

a. The continuing statehood argument  

An argument to support the Palestinian Statehood claim is that Palestine is not a new 

State
198

. As Quigley argues, Palestine is an already existent State, therefore there is no need to 

restrict
199

. He says that after the collapse of the Ottoman Empire’s sovereignty over Palestine, 

this sovereignty must be transferred to the inhabitants of Palestine
200

. Therefore, after putting 

Palestine under the League of Nations mandate system “The people, in their collectivity, were 

recognized as the ultimate holder of sovereignty”
201

. Therefore, Palestinians have sovereignty 

over Palestine and on political change would change this fact, thus, the British Mandate, the 

Egyptian occupation of Gaza Strip, and the Jordanian control of the West Bank, and the final 

Israeli occupation of the Palestinian territories, did not change the existence of the Palestine State 

and its sovereignty over their territories. It’s just a change in the legal status. 

 This argument is established in the Balfour Declaration, stating that “the establishment in 

Palestine of a national home for Jewish people”. Also, Under the League of Nations, Palestine 
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was an existing State according to Article 22 of League’s Mandate.
202

 Besides, Palestine was a 

party to many treaties, which were published on the League of Nations Treaty Series, like any 

other State
203

. It was also party to other multilateral treaties, e.g. the treaty on the ‘Establishment 

of an International Agency to Deal with Locust Plagues’ referred to the contracting states as 

“contracting States”
204

. Palestine was party to bilateral treaties with Egypt; such as the ‘Treaty 

regarding to Reciprocal Enforcement of Judgment’ and the treaties of Exchange of Postal Parcels 

with Switzerland, Italy, Greece, and France
205

. In 1947, the UN Partition Plan  

Recommends to the United Kingdom, as the mandatory Power for 

Palestine, and to all other Members of the UN the adoption and implementation, 

with regard to the future government of Palestine, of the Plan of Partition with 

Economic Union set out below
206

   

 

 Thus, “the 1988 declaration read as a reaffirmation of an existing status of Palestine 

Statehood”
207

. Also, Palestine’s sovereignty was reflected in the arrangement for citizenship, 

after the inhabitants of Palestine lost their Ottoman nationality and Palestinian nationality
208

.    

b. Non- productive Negotiations 

The peace process between the Palestinian-Israeli did not achieve its aims - it did not 

create peace in the Middle East and it did not build up ‘Two states live side by side in Peace”
209

. 

The non-productive negotiations which prevailed for most of the twentieth century
210

, pushed 
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many Palestinians to lose faith, hope, and trust in the negotiation and Israel’s intentions towards 

the attainment of their Statehood. Many of them called for an end to negotiations with Israel
211

.  

While some argue that Palestine’s independence is internationally acceptable, the 

unilateral declaration of Statehood would not be acceptable, and that independence and 

Statehood should come only by negotiations. For example, Becker claims that Palestinians and 

the Israeli had an “independent and continuing legal duty...not to engage in unilateral measures 

and to resolve the conflict by good faith negotiation”, and that the negotiation obligation is not 

time-sensitive
212

. This meant the negotiation was infinite at least from the Palestinian side, and 

that they must stick to the interim agreement, until Palestinian and Israeli reach an agreement to 

create the State of Palestine.  

Oslo and its Interim Self-Government status was signed under specific circumstances, 

and for limited time, and through the years, this circumstances change. However, in 2012, and 

after fourteen years for Oslo, specified timetables were missed, including permanent issues such 

as positions on Jerusalem, Palestinian refugees, Israeli settlements, security and borders. 

However, the refugees problem still on, the borders problem and security issue was not achieved 

on both sides. Israel launched a war on Gaza in 2008 and kept bombing and killing and 

Palestinians launched rockets over the Israeli settlement and these circumstances changed. 

Records show that the Palestinian-Israeli negotiation is going to nowhere, and that both sides 

breached the peaceful agreements more than once.  
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c. Additional factors  

Additionally, Palestine for almost sixty-four years has been laid under Israeli occupation, 

and this occupation must end one day. In this argument, many consider that Israel still occupies 

the POT, this was the ICJ position in it’s advisory opinion of “The Construction of a Wall in the 

Occupied Palestinian Territory”, where the Court considered Israeli army as an occupier of the 

Palestinian Territory
213

. While the Palestinians were under occupation for more then sixty-four 

years, this occupation has to end and establish the Palestinian State.  

Besides, Israel argues that its security is essential in establishing any future Palestinian 

State, therefore the Prime Minister of Israel called for ‘demilitarization of the Palestinian 

State’
214

. However, I can argue that the ‘National Security’ for the Israeli State could not be 

accomplished without peaceful co-existence with neighbors and that could only be achieved by 

“mutual recognition and respect for each other’s right to exist”
215

. Therefore, the Palestinian 

State, which recognized Israel’s existence and provided good territorial compromise, would be in 

Israel’s option, better than years of conflict, which did not achieve security for either States. 

 Additionally, the most desirable Palestinian regime for ensuring a lasting and peaceful 

coexistence would be democratic polity. PNA leaders Mahmoud Abbas and Salam Fayyed are 

trying to build up a State committed to democracy and the protection of human rights. This has 

enabled them “enjoy international sympathy” and build “peace partners”
216

, that are more likely 

to acknowledge a unilateral Palestinian declaration
217

. 
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 All in all, the creation of a Palestinian State under these circumstances is a necessary 

condition for moving towards peace and security.  

1.3.1.4 Conclusion 

Many of the criteria for Statehood could be said to be satisfied to certain extent in the 

Palestinian context. The PNA already enjoys numerous State-like attributes; it isexercising 

effective control over a defined territory with more than 2.4 million Palestinians in West Bank 

and Gaza Strip. It has a functioning Executive, Legislature, Judiciary, and Security structures. 

The PNA also enjoys widespread international recognition, with representatives in several 

countries, the UN and other international organizations. 

 Palestinians have proved to the world that they are a peaceful and democratic nation, 

especially with their concern about the viability of the peace process and whether the permanent-

status agreement would be reached. Moreover, Palestine has been under occupation for more 

than sixty-four years and for all these factors, it has to have its own State.  

Clearly, the cases of Kosovo and Palestine are “not perfect analogous, and each has its 

own unique characteristics”
218

. However, I believe they both satisfy the traditional and additional 

Statehood criteria, and combined with other factors they should have their independence. 

Additionally, the international community should accept any unilateral declaration of 

independence by Palestine or Kosovo, because the existence of both is a matter of fact not a 

matter of law. This argument takes us to the discussion of the legal status of Kosovo and 

Palestine in the international law and the international community, without being able to grant 

the international recognition. Are Kosovo and Palestine de facto states, and what is the legal 

personality of such entities? The next chapter will discuss these issues. 
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Chapter Two: The De Facto State 

 

2.1 Introduction 

In the first chapter, we discussed the Statehood criteria, and we concluded that 

theoretically, both Kosovo and Palestine fulfill the Statehood requirements. However, if Kosovo 

and Palestine meet the traditional and traditional Statehood criteria, does that mean that these 

entities should be regarded automatically as States, at least in the legal sense? The answer is no, 

at least in regard to what modern State practice shows. The international legal personality (ILP) 

for de facto States or unrecognized States has constituted anomalies in the international system, 

and often presents significant challenges for policymakers. Before I discuss international 

recognition, including United Nations recognition, and the role it plays in blocking nations and 

de facto states from exercising their right to Statehood and gain ILP, I will look at Kosovo and 

Palestine’s legal status today. Although many academic analysts have concluded that Kosovo 

and Palestine do not meet the Statehood criteria according to international law, [implying that 

they are not States but just entities claiming to be States], the two nations under the international 

law have the legal personality as de facto States.  

In this chapter, we will determine whether Kosovo and Palestine could present a stark 

illustration of the mismatch between internationally recognized sovereignty and de facto States. 

In the first section, we will have an overview of the phenomenon of de facto States and examine 

if Kosovo and Palestine are de facto States. Later, we will address the broad issue of whether de 

facto State possess legal personality under international law and debate the legal personality for 

de facto States. 
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2.2 The De Facto State Doctrine  

The position of the de facto State and its legal status has received scant academic 

attention
219

. It is thus necessary to define what a de facto State is and whether Kosovo and 

Palestine fit under this definition. We will, however, first examine the reasons for raising the de 

facto States argument in the Kosovo and Palestine context, especially since the international law 

primarily focuses on relations between existing States
220

. Firstly, The ILP is for Sovereign States 

who are holders of rights and obligations under international law
221

. Thus, the case of entities 

such as Kosovo and Palestine is an argumentative one under international law, and so, we need 

to understand how the international community copes with their existence, and how de facto 

States interact with the international system of Sovereign States.  

Secondly, the international community has widely recognized the right of Kosovo and 

Palestine to the self-determination
222

. However, this creates a conflict between ‘self-

determination’ and ‘territorial integrity’ as two fundamental principles of international law
223

. 

Therefore, it can be argued that the de facto States formed could achieve a balance between these 

two basic international law principles
224

. The ICJ, for instance, in its advisory opinion in the 

Western Sahara case, acknowledged that “an act of self-determination need not result in 

sovereign independence”
225

, i.e. in some cases the right to self-determination would not solve the 

problem of claims by entities to statehood, because a de facto State can serve as a functional 
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‘non- solution’ to the problem
226

. Therefore, we will look at how these entities develop in the 

context of non-recognition
227

.  

Finally, the notion of ‘territorial integrity’ has helped in creating states with a lack of 

governmental functions - what Rebert Jackson refers to as ‘quasi-states’
228

. For sure, the quasi-

states are sovereign states under the international law, they have flags, embassies, capital cities 

and most importantly a seat in the United Nations, i.e. they have full recognition by the 

international community, and they are ‘de jure’ states under international law
 229

. The quasi-

states situation in some cases creates de facto States when entities secede from the mother State 

and start administrating over that region, such as the de facto State of Kosovo
230

. The protection 

of the territorial integrity explains why the international community supports the existence of the 

‘quasi-state’, with full sovereignty and limited effectiveness, and it denies the legitimacy for any 

entities or the de facto States’ claim of the right to a new state
231

. Therefore, we will examine 

whether the de facto States are a new form of States or are “states-in-waiting” under the 

international law
232

. 

2.2.1 The De facto Definition 

A common definition of the de facto state is that
233

 it is a geographical and political entity 

that has all the features of a State but is “unable to achieve any degree of substantive recognition 
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and therefore remains illegitimate in the eyes of the international society”
234

. Therefore, the de 

facto State must have effective control over a defined territorial area and population for a 

significant period of time, enjoying a popular support
235

. The de facto entity can build up State 

institutions
236

 and according to Scott Pegg, the de facto State status can lead to “complex 

economic incentives”, which can enable entities achieve State-building
237

. Most importantly, the 

“de facto State views itself as capable of entering into relations with other States”
238

. Thus, the 

de facto State actually does not want to be against the international law, in contrast, it simply 

wants to become ‘a member of the club’ seeking for “ full constitutional independence and 

widespread recognition as a sovereign State” so it can legally transit to be a de jure sovereign 

State
239

. Subsequently, the fulfillment of the Statehood criteria is essential for the de facto State 

because it seeks to become a de jure sovereign State
240

 such as the republic of Somaliland, 

Kosovo and Palestine
241

. 

Furthermore, it is useful to distinguish the de facto State from other entities that are 

similar, but which differ in several crucial aspects. Firstly, there is a difference between a 

sovereign and recognized State or de jure State and the de facto State under international law. 

The sovereign recognized State is a complete legal person under international law, while the de 

facto State is not
242

. This is because Statehood is a “precondition for a territorially-defined 

political entity to enter into treaties, to be eligible for membership of organizations that possess 

international law status, to exercise standing before international tribunals and, in general, to be 
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the bearer of powers, rights and obligations in international law relations”
243

. One way to 

distinguish between these two very different entities is the power versus recognition. So the de 

jure State is when an entity gains power and recognition, while the de facto State gains power to 

control the territorial unity without being recognized .  

 There is also a difference between the de facto state and de facto regime or a de facto 

government. The latter refers to entities that have “some effective […] authority over a territory 

within a State”
244

. This degree of effective authority is coupled with a certain degree of political 

and organizational capacity
245

. The main difference between the de facto States and the de facto 

regimes is that the de facto State seeks to have full recognition, which will change its status from 

de facto State to full sovereign State, for example in the cases of Kosovo and Palestine. 

However, the entity that constitutes a de facto regime “aspires to be recognized by the 

international community as being the official government of an already existing State” leaving 

the mother State and its territories intact
246

, for example, the National Transitional Council, 

which controls large parts of the Libyan territory
247

. As a result, there is an important distinction 

between a recognition of the government and recognition of the de facto State
248

. For example, 

the acknowledgment of PLO as a sole legitimate representative of the Palestinian people by the 

UN does not mean recognition of the de facto State of Palestine, but merely means the UNat 

considers the PLO as the political representative of to the Palestinians. 
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2.3 Kosovo and Palestine as De Facto States 

 The unrecognized State definition is based on three criteria; first, the entity has to 

achieve a de facto independence with territorial control
249

. As we explained in Chapter One, both 

Palestine and Kosovo have effective control over their territorial units, and this control should be 

absolute
250

. The second criterion is that the de facto State should not gain international 

recognition and “even if they have been recognized by some States, they are still not full 

members of the international system of sovereign state”
251

. Kosovo and Palestine have been 

‘partially recognized’ by many existent States; however, they are not members of many 

international organizations, such as the UN, and they do not have access as States to many 

international community organs such as the International Criminal Court and the W.H.O 

organization
252

. The third requirement of a de facto entity is that it has to demonstrate an 

aspiration for full, de jure independence, “either through a formal declaration of independence, 

through holding a referendum…or show the desire for a “separate existence”
253

. As we stated 

before, neither of our cases see another solution than ‘full independence and sovereign states’.  

In summary, the de facto Status is widely accepted in the Kosovo case,
254

 but many 

writers such as Scott Pegg do not include Palestine under the same category since it is more 

widely recognized than other unrecognized States
255

. However, other writers such as Geldenhuys 

actually include Palestine as a de facto State
256

. In our part, we will introduce what the legal 

status to these unrecognized states in the international community, and the international law, so 

that we can draw an outline of the ILP for our cases.  
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2.4 The De Facto State and the International Community  

As we discussed above, Kosovo and Palestine are States, with control over their own 

territories and population, and they have relations with other States which recognize them as 

States. However, due to the Russian and Chinese objections to Kosovo’s Statehood, and that of 

the Americans and Israelis for Palestine, they are blocked from having full international legal 

personality and are not States. However, Kosovo and Palestine need legal personality to be able 

to act on the international level. In the following section, we will debate how the international 

society deals with de facto States. We will also shape the legal personality of these entities, so 

that we can assess their rights and obligations under international law. 

2.4.1 The Necessity to Recognize the De Facto State  

Before discussing the position of de facto States in the international community, we need 

to clarify why the international community needs to recognize the existence of entities such as 

Kosovo, Palestine, etc.  

First, the dealing of international community with the de facto States has three scenarios, 

either it totally ignores them, harshly punishes them, or partly accepts them. Somaliland is a 

good example where the international community an simply ignores its existence, while the 

Turkish Republic of Northern Cyprus (TRNC) is an example of active opposition to its de facto 

State status, while Kosovo and Palestine have met with limited acceptance and 

acknowledgement by the international community. Scott Pegg says the limited acceptance of de 

facto States “... might not contribute to success toward the ultimate goal of sovereignty as 

constitutional independence, this type of limited acceptance coupled with the provision of 

humanitarian assistance can potentially ease a number of pressing problems facing the de facto 
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state” 
257

. In other words, it blocks the de facto State from developing as a State and interact in 

the international arena. Some of these entities are not allowed membership in intergovernmental 

organizations, especially the UN, and they cannot benefit from bilateral or multilateral treaties
258

.  

Secondly, it is essential to for the de facto States to be recognized by the international 

community as such, because they have substantive impact on international politics in two main 

areas: conflict and human rights
259

. The creation of de facto States is usually combined with 

conflicts and wars, for instance, Somaliland and other de facto States implicated the sheer 

number of people killed, wounded, and displaced. E.g., Palestine as a de facto State imports 

almost five million displaced persons; and in Kosovo, it was estimated that approximately three-

quarters of a million Kosovo refugees fled to other countries after 1999 war. This means that the 

existence of de facto States usually creates an unstable political environment, which leads to 

breach of international peace and security.
260

 Thus, the international community should try to put 

an end to these conflicts because the de facto State may be a solution to messy conflicts
261

. 

Another issue is that the people in de facto States are considered stateless, their human rights are 

ignored, which is a humanitarian reason for the international society to recognize the de facto 

State. The de facto state populations do not have access to many international organizations 

because of non-recognition status to their countries. This will lead us to our next discussion on 

how the international community deals with the de facto States of Kosovo and Palestine. 
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2.4.2 The International Community Dealing with Kosovo and Palestine 

The action of the international community has had crucial impact on the survival, or 

extinction of de facto States
262

, with the latter impact presented by Tamil Eelam, Sri Lanka
263

. 

The international community supports the de facto Palestinian and Kosovo’s states survival in 

two major ways: first the state-building policy through humanitarian aid and the foreign policies 

with limited recognition. 

There are arguments that international recognition has various degrees, such as full 

recognition including UN membership, e.g. the recent recognition of South Sudan
264

, or 

recognition by key great powers, such as the United States
265

 and the United Kingdom that 

recognized Kosovo
266

. Until the collative non-recognition of Somaliland
267

, the de facto 

Palestinian State had higher recognition level and support from the international community than 

any other de facto States
268

. Briefly, we will look at the international community’s impact on 

both Kosovo and Palestine.   

The de facto States of Kosovo and Palestine are fragile; therefore, the international 

community supports their state-building processes. In the Palestinian state-building, for example, 

the UNSCO AHLC 2012 report stats that “donors are still urged to front-load funding for 2012 
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and to help meet the US$1.1 billion level of funding to allow the PNA meet its obligations and 

avoid accruing further arrears”
269

. Additionally, Palestine is a full member of UNESCO
270

 and 

had the observer status at the UN General Assembly
271

. The EU maintains a representative office 

in Palestine
272

, while USAID played a significant role in funding the Palestinian State-

building
273

. Also, The UNDP and UNRWA, have also worked in Palestine to assist 

Palestinians
274

. This illustrates the international community’s view of Palestine as a future State 

otherwise they would not inject all funding in the state-building process. Meanwhile, Kosovo 

depends on substantial economic aid from the EU
275

 and the World Bank
276

 for its state building 

process. As it was describe by Lucia Montanaro, “the international donor community 

successfully mobilised and spent €1.96 billion of donor funds on Kosovo between 1999 and 

2003”
277

. Additionally, The UNMIK- United Nations mission, and the European Union - 

EULEX mission, have been assisting Kosovo in its state-building process
278

. As Palestine, the 

international community’s involvement in building the Kosovo State implies that they accept the 

future Kosovo Statehood. 
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Secondly, in regard to foreign policy, diplomatic recognition and economic trade 

relations enable de facto entities to survive and to achieve some kind of recognition
279

. It also 

shows that the de facto State is on its way to fulfilling the criteria for Statehood
280

, albeit it’s less 

recognition as a sovereign State
281

.   

As de facto States, both Kosovo and Palestine have had diplomatic recognition and 

enjoyed economic trade relations, where they had their Ministry of Foreign Affairs with 

representative offices or missions abroad
282

. They also have relations with some States
283

 and 

with international organizations, such as the International Monetary Fund (IMF) 
284

 and the 

World Bank
285

. 

 In the Palestinian diplomatic relations, important distinction must be made between the 

PLO and the PNA. As we stated earlier, the PNA, under the Oslo Agreement does not have the 

ability to engage in foreign affairs; however, the PNA was engaged in such relations through the 

PLO
286

. However, in practice, the PNA engages in foreign affairs, for example, it has an official 

Palestinian representative in Egypt -designated as a PNA official. The PLO representative in 
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Moscow, on the other hand, signed a protocol on security cooperation with Russia in the name of 

the PNA. Also, the PNA joined the International Airport Council, while Morocco has a “liaison” 

office in Gaza
287

. Additionally, the PNA has engaged in economic relations, for example, in 

1998, a meeting was launched between representatives of the EU, United States, Norway, and 

the World Bank, to work on the Palestinian state-building, and perhaps more important was the 

announcement of a planned signing of two protocols by France and the PNA worth $20 million. 

 It was pointed out by the Palestinian representative that the “protocols fall 

within the framework of French action to bolster the establishment of the 

Palestinian state…France does not sign such agreements except with fully 

independent countries; Palestine is the only country [sic.] that is not totally 

independent with whom France has signed this kind of agreement
288

. 

 

Likewise, Kosovo has engaged in foreign policy with the USA and the British 

government
289

 as well as the EU
290

. Regarding, economic relations, Kosovo is a member of the 

IMF and World Bank
291

. All these indicators show a prospect for international recognition of 

Kosovo’s Statehood
292

.  

In other words, even if the international community had limited acceptance of both 

Kosovo and Palestine and engaged with them in foreign and trade relations, still, as Edward 

Mihalkanin notes: “[R]ecognition is vitally important because it allows access to the public good 

that the international community doles out via institutions such as the International Monetary 

Fund and the World Bank”
293

.  This is the case for Palestine at least where unlike Kosovo; it is 

not a member of both IMF and the World Bank, since the West Bank and Gaza ‘is not a 
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sovereign state’ according to IMF and World Bank. Thus, Palestine is “not eligible for the 

sources of financing normally available to member states”
294

. Yet both IMF and World Bank 

tried to assist in Palestine State-building, through the establishment of the Trust Fund for Gaza 

and West Bank (TFGWB) 1993. Additionally, in order for economic relations to develop and 

produce positive results, political stability must serve as a foundation
295

 and yet the nations under 

study present great difficulty obtaining loans, capital investment and other necessary resources 

for a functioning economy
296

. Therefore, the international community may have a fundamental 

bearing on the prospects for unrecognized States such as Kosovo and Palestine
297

. Yet they are 

not full recognized States, had limited access to the international organizations, this will be 

examined in the coming section. 

2.5 The International Legal Personality to De Facto State 

 What is the legal status for Palestine and Kosovo? Are they full States or de facto States 

under international law? Answering these questions need a comparison of the international legal 

personality for each of these de facto States and fully recognized States, so that we can assess 

their rights and obligations under international law. While in the Third Chapter we will examine 

the ILP to the complete de jure sovereign State, here we will test the ILP for de facto entities. 

This comparison will clarify the necessity of recognizing Kosovo and Palestine as new States in 

the international community. 
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While rights and obligations under international law theoretically seem to be attached to 

de facto States
298

 and States in practice do not regard unrecognized States as ‘exempt’ from 

international law
299

, in literature, the rights and obligations of unrecognized State under 

international law have rarely been examined
300

. In general, the ILP to both de facto and full 

sovereign states, create a ‘great debate’ on whether the rights and obligations of States attaches 

to the entity the moment it meets the objective criteria of Statehood under international law (the 

declaratory theory) or after the existing States have recognized such entities (the constitutive 

theory)
301

. This will be examined in our next chapter, but to clarify the de facto entity ILP, we 

will assert that the theoretical and practical elements of the international recognition, give 

different approaches to this debate
302

. Briefly, the Declaratory Theory states that recognition 

merely means the existing States declare its willingness recognize the de facto States, which 

already has rights and obligation under international law. The Constitutive Theory on the other 

hand, states that de facto States cannot possess the international legal personality unless they 

gain international recognition. However, while the jurist mainly goes in favour of the 

Declaratory Theory, the State political practice bases on the Constitutive Theory
303

, making the 

ILP for de facto States a controversial issue. In this section, I will argue that the de facto Kosovo 

and Palestinian States possess the ILP, yet they have limited personality.  I will also investigate 

the rights and the obligations that  de facto entities have under international law, the applicability 

of international law to de facto states, and the accessibility of such entities to international 

organs.  
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 Crawford defines the ILP as “the capacity to bear rights and duties under international 

law”, however, it has been regarded as synonymous to Statehood for centuries and yet full 

sovereignty of States is the only person of the international law
304

. However, legal scholars have 

argued that the ILP can be to other entities; such as international organization, transnational 

corporations, and even individuals
305

 - all of which have limited capacity. A capacity is given to 

them by the existent State in order “to put into effect their rights and powers in judicial and other 

proceedings to enforce [the new actors] rights”
306

. Thus, the ILP was extended to the de facto 

entities as highlighted in different ICJ opinions
307

 and national courts also treats the new entities 

as States before recognition
308

. In supporting such extension, it was argued that “while 

unrecognized territorial communities are not States, neither is they terra nullius; as a community, 

they enjoy some rights associated with [ILP]”
309

. Also Brownlie emphasized that “[f]or certain 

legal purposes it is convenient to assume continuity in a political entity and thus to give effect, 

after statehood has been attained, to legal acts occurring before independence”
310

.  The ILP of de 

facto State is of central importance in determining how international law applies to them
311

. 
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2.5.1 The Applicability of International Law to a De Facto State 

By definition, a de facto State lacks juridical standing in the society of States
312

. 

However, as many legal writers have argued, international law is capable of dealing with the 

presence of these entities
313

.  They argue that de facto states constitute a legal person under 

international law and receive the full panoply of State rights and obligations prior to international 

recognition
314

. My argument is that the international law is applicable to the de facto State to 

some extent, but not in a way to have ‘full panoply’ of States rights and obligations, where they 

act in limited capacity under international law.  

The full ILP approach based international norms, are thus applicable to all entities 

whether or not it is a State, including the legal and illegal de facto States in the same way that 

they apply to sovereign States
315

. Therefore, if one accepts that such things as the prohibition of 

genocide, torture, and the use of force except for self-defence have attained the status of jus 

cogens, it will be applicable to de facto States
316

.  For example, the International Human Rights 

Law, which aim to protect human rights, is applied to all entities: de facto States, de facto 

regimes and full States. The prohibition of torture as a jus cogens rule, for instance, also binding 

to the de facto States (for instance in Ahmed v. Austria case, the German Court reserved an 

opinion held by the European Court of Human Rights, urging Austria not to deport a defendant 

to Somalia, where it was suspected he would be subjected to violation of Article 3 of the 
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European Convention on Human Rights because of the lack of State control over non-state 

agents, where ‘non-state agent’ had a de facto control over the territory)
317

. 

Another example is the International Humanitarian Law, which aims to control armed 

conflicts, and which has been applied to the Palestinian-Israeli conflict. Thus, the Palestinian de 

facto entity has the right to self-defence, regardless of its non- recognition as a State
318

. Even 

where Palestine launched rockets on Israel after the Israeli killing of people in Gaza, the move 

can be considered a legitimate act by a de facto State and not that of terrorism
319

, however if this 

rockets aimed to target civilians it will be regard illegal act from a State. In the same vein, Israel 

was ‘practicing the fundamental right of self-defence’ as a State
320

 when it launched war on 

Gaza.  Israel violated the territorial integrity of Palestine as a de facto State by continuing to 

build settlements and construct separation wall in the Palestinian de facto territory
321

.  

Additionally, the Common Article 3 of the Geneva conventions, as a part of jus cogens applies in 

our two cases
322

. Also, the International Criminal Law, which applies to those crimes that are 

regarded as so grave that they ‘constitute offence against world community’, is applicable to the 

Serb-Kosovo conflict and the crimes committed in 1999’s Kosovo war
323

.  
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We agree that the jus cogens international norms are applicable to the de facto entity, but 

our objection is on other international laws and norms, which did not reach the status of jus 

cogens universal status. Do they also apply to the de facto States?  Is a de facto State entitled to 

protect the right to property of everyone under its jurisdiction as required under International 

Human Rights Law? If yes, why did the European Court of Human Rights (ECoHR), in case of 

Lizidou Vs. Turkey, decide that Turkish Republic of Northern Cyprus (TRNC), as a de facto 

entity, did not violate Mrs Loizidou’s right of property
324

? The case involved  a Cypriot plaintiff, 

who owned plots of land in the northern Cyrus but could not access them following the Turkish 

invasion of 1974. She then claimed that this violated her right to property as guaranteed in 

Article p1-1 of the European Convention on Human Rights (ECHR)
325

. What concerns us is the 

Turkish government’s objection to the court decision that “the land in question is not Turkish but 

is part of the (TRNC)”. The court also responded that the international community does not 

regard 'TRNC' as a State under international law and that the Republic of Cyprus is the sole 

legitimate Government of Cyprus, but Turkey has effective control over TRNC and thus is 

responsible for the policies and actions of the TRNC
326

. Therefore, the ECoHR did say that the 

de facto control of TRNC makes it liable to protect human rights of people under its jurisdiction, 

which show that the de facto States does not have a full ILP under the International Law but 

limited legal personality.  

The limitation on the legal personality of Palestine and Kosovo could thus prevent them 

from being part of multilateral treaties where Statehood is a precondition for admission; such as 

the 1949 Geneva Convention and their Additional protocols of 1977. 
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2.5.2 Accessibility to International Organs by de facto States 

  Crawford states that “an entity not recognized as a State but meeting the requirements 

for recognition has the rights of a State under international law in relation to a non-recognizing 

State”
327

. However, “not being a State is to be denied independent access to those forums that 

States-themselves or through international organizations- still control”
328

. Therefore, the 

membership of Kosovo in the IMF and the World Bank does not mean that it can be a member of 

the World Trade Organization
329

. Likewise, the Palestinian membership in UNESCO does not 

mean it can have access to the World Health Organization, or to the ICC
330

.  

Another indicator to the limited ILP of  de facto entities is the de facto States legal status 

in the domestic legal system for another State. It should be noted that the recognition or non-

recognition of de facto States is a political question, where the Executive branch of a State 

decides whether the entity is a State or not. Such recognition or non-recognition could affect its 

access to the courts locus standi, privileges and immunities, the legal status of individuals, the 

rights to recover State property in the forum, and the judicial cognizance of foreign legal acts.  

The de facto States’ lack of recognition their rights and obligations “exist only to the 

extent to which they have been expressly conceded or legitimately asserted by reference to 

compelling rules of humanity and justice, either by the existing members of international society 

or the people claiming recognition”
331

. Of course, some legislation has sometimes had to be 

passed into law to authorize courts to treat unrecognized entities as ‘law areas’ for various 
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purposes, such as to not separate entities from the recognition consequence
332

, or accepting travel 

passport issued by the de facto State.  

2.6 Conclusion 

A de facto State is a ‘state in all but name’. If Kosovo and Palestine are not full 

independent States as many writers argue, at least the de facto State solution could be a better 

option available to international society in an effort “to find a vehicle to prevent those territories 

from becoming exempt from international law”
333

. Additionally, to be a de facto State does not 

preclude other future settlement possibilities, and it would be an “alternative for State 

sovereignty”
334

.  

             Subsequently, the de facto form of States can provide a probable solution to entities who 

claim Statehood by making their inhabitants have their travelling documents and not be stateless.  

Stephen Krasner points out that “the de facto would be easier to find a solution to the problem of 

the West Bank if there were additional; legitimate options available besides either full 

sovereignty for the Palestinians or continued military occupation by the Israelis”
335

. However, de 

facto State’s legal personality has limited capacity in the international legal system, which takes 

to, the concern whether the de facto status of entities can be a probable solution and yet, “no such 

possibility is acceptable, not simply because of the utilitarian calculus of the actors involved but 

also because the sovereign state is the only universally recognized way of organizing political 

life in the contemporary international system. It is now difficult to even conceive of 

alternatives”
336

. 
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If you visit Kosovo or Palestine, you will find a State even if they are not complete 

States.  One will also find it difficult to believe that Kosovo is still part of Serbia or that Palestine 

is still under occupation.  

There are a lot of entities who claim to be de facto State; however, there is no 

international rule of law except what is decided by the UN Security Council, where decisions 

tend to be based on politically-desirable and existing power equations. The de facto State has 

been treated as a legal grey area or fundamental holes in the world map. However, we can say 

that “whether the State is created or merely acknowledged may not really be a distinction that 

matters if recognition opens the gate to full access to the international [community]”
337

. 
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Chapter Three: International Recognition  

3.1 Introduction 

The main argument for this thesis is that, if an entity fulfils the Statehood criteria, it does 

not need to be recognized as a State by other existent States. Although this is what the 

international law imposed, the reality is different. An entity cannot exercise its rights and 

obligations under international law without being accepted by the international community; even 

if it is considered a de facto State, it needs some kind of recognition from the international 

community. For example, nationality and the right of self-defence are to international norms 

depending on the existence of the entity as a State, accessing to some international organs need 

to be a state, such as the UN or EU. Does a State exist when recognized by existing States or is it 

already a State and recognition is to merely declare its existence? The answers to these questions 

create ‘great debate’ between international law jurists, and States practice. We will, however, 

argue that recognition is not a condition for Statehood in international law.  

In this chapter, we will look at the general principles of international recognition in 

international law, because modern State practice focuses more on the act of the recognition and it 

legal effects, than other criteria of Statehood
338

. Our discussion will briefly examine the 

theoretical and practical approaches of international recognition in order to understand the 

international community’s shift from the principal of effectiveness of Statehood to the legitimacy 

principal. Then we will evaluate the legal consequences of the recognition State act. Later, we 

will discuss the international recognition in international organizations, specifically the United 

Nations and the European Union. In our last section, the international recognition regarding 

Kosovo and Palestine will be examined. 
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3.2 International Recognition: Theory and Practice 

International recognition is “a procedure whereby the governments of existing States 

respond to certain changes of States in the world community”
339

. There are two theories of 

recognition that exist in the international legal sphere which determine when the entity should be 

a State under international law. However, in practice, the recognition of a new entity is governed 

not only by international law, but by a “complex calculus of factors that include...The self-

interest of other States, politics, personality, and strategic considerations-including the 

management or prevention of conflict”.
340

 Therefore, each country sets up it is own criteria on 

when and how to recognize an entity as a State. However, Lauterpacht argues that the granting or 

refusal of recognition is not just a matter of political expediency, but it is binding to a legal 

principle
341

. Other analysts also argued that the recognition of new States is a matter of politics 

and has nothing to do with the law
342

. And, I will argue that States recognition is a political act 

and has nothing to do with the legal framework.  

3.2.1 The Theories of International Recognition 

Legal scholars have divided the international theories of recognition into two categories; 

the Declaratory Theory and the Constitutive theory. According to supporters of the ‘Constitutive 

Theory’, recognition of Statehood is a Western idea, arguing that in the olden days, States 

existed without the need to be recognized by other existing States; however, after several events 

in modern history, this idea changed and recognition by other states is now crucial for an entity 

to join the international community, including the United Nations. 
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a.  Constitutive Theory of Recognition 

 According to theory, recognition creates (constitutes) the State. According to 

Oppenheim, the State is and becomes only and exclusively an international person through 

recognition
343

. Crawford describes the Constitutive Theory by “the rights and duties pertaining to 

statehood derived from recognition by other States”
344

. Therefore, the recognition is a conditio 

sine qua non for Statehood
345

. This theory is supported by the notion that the obligations that 

States hold in the international community comes from individual State consent; and while the 

existence of new a State will bring such legal obligation to the existing State, the existence of 

this new State should be by the consent of the existing States
346

.  

However, this theory presents some queries, firstly by adopting a constitutive view of 

recognition and yet individual recognition present serious difficulties
347

; i.e. does the entity 

become a State if one existing State recognizes it? What would happen if some States recognized 

the new entity as State, while other did not? This will definitely lead to conflict between existing 

States and makes it difficult to determine whether the State emerges or not
348

. The ‘Constitutive 

Theory, does not include just a unilateral recognition, i.e. that recognition of one or few more 

states cannot be constitutive
349

. Lauterpacht defendes this by calling for ‘the establishment of a 

standard [collective] procedure for the recognition of new States”
350

. Also, some legal scholars 

argue that after the implementation of the United Nations Charter; unilateral recognition is 
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incompatible with international law, because “if other States were to decide alone, who should be 

a State and who not; the crucial principle of sovereign equality of State will be shunned”.
351

 

Another argument in support of theory is that “in every legal system some organ must be 

competent to determine with certainty the subject of the system” and in the present legal system, 

the State is the only organ to do so
352

. Crawford responds by saying that this argument is “not 

applicable in international law”
353

. And, that any decision, whether the States conduct is valid 

and constitutive or not also involves ‘difficult circumstances of fact and law’
354

. Consequently, 

international law is not just about individual States’ expressing opinion about the existence of a 

new State because it would make international law just a “system for registering the assent and 

dissent of individual State”. However international law should be a system for “resolving 

problems, not merely expressing them”
355

. 

Additionally, if an existing State does not recognize one entity, does it mean that this 

State does not exist in fact or it is a terra nullius
356

? For instance, the Arab world does not 

recognize Israel as a State, does that mean that Israel is not a State and has no legal status ? 

Another point is that recognition under the Constitutive Theory could be a form of intervention 

in internal affairs of a new State and, the right to Statehood would be demolished,
357

 thus 

violating the principle of the quality of States
358

. For all the above reasons, academic writers 

have sided with the Declaratory Theory, which I will look at next.  
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b. Declaratory Theory of Recognition  

According to this theory, an entity becomes an existent State if it fulfils the factual 

objective of the Statehood criteria as required under international law, and the recognition is just 

to acknowledge its existence
359

. The Declaratory Theory stipulated in the first sentence of the 

Article 3 of Montevideo Convention argues that “The political existence of the State is 

independent of recognition by other States”
360

. Thus, recognition here is a political act, not a 

necessary element for Statehood
361

, which James Crawford asserted should be based on specified 

criteria because the existence of a new State is a matter of fact, not on individual State 

discretion
362

. Therefore, recognition presupposes a State’s existence, it does not create it
363

.  

Even if majority of contemporary scholars seem to be in favour of this theory
364

, it has 

some criticisms. First, the State practice does not support this theory, where the State will not 

accept a new obligation until other States are recognized
365

. Also, the declaratory theory may 

undermine the principle that the international law is a law made by States
366

.  

Regardless of these criticisms, we will concur with what Crawford said that “statehood is 

opposable to non-recognizing state”, and this position can avoid the logical and practical 

difficulties involving the Constitutive Theory while recognition still plays a role as matter of 

fact
367

. Under this theory, Kosovo and Palestine States exist, and their recognition by other States 

is just to declare this existence.  
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 In summary, the ‘Constitutive Theory’ creates the State, and an entity has to fulfil certain 

standards to be recognized, yet in some cases even if it is a complete State, the international 

community for purely political reasons would not regard it as a State. In the Declaratory Theory, 

the State exists as a matter of fact and States’ recognition -either individually or collectively is 

not required, it is merely the expression of willingness by an existing State to accept the new 

member of the international community, and to have relations with it as a new State. Therefore, I 

will go with Crawford’s assertion that the great debate between the two theories “has done 

nothing but confuse the issue”
368

, and while some writers combine both declaratory and 

constitutive element
369

, he defends the Declaratory Theory thus; 

The question is whether the denial of recognition to an entity otherwise 

qualifying as a State entitles the non-recognizing States to act as if it was not a 

state- to ignore its nationality, to intervene in its affairs, generally to deny the 

exercise of State rights under international law. The answer must be no, and the 

categorical constitutive position, which implies a different answers, is 

unacceptable
370

 

 

However, this does not mean that recognition is not important; on the contrary, it has a 

legal and political effect, and it is a tool to regularize a new State
371

, i.e. it affects the 

international personality of an entity, determines if a new State exists as a legal person before or 

following the recognition; which will be examined in the legal consequences of recognition. 

However, as we asserted earlier, the Declaratory Theory is based on the effectiveness principle, 

which means that the law grants Statehood for the new entity, regardless of recognition by 

existing States. Our next step is recognition as a States practice, which seems to be the legitimate 

principle
372

.   
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3.2.2 The International Recognition in States’ Practice (Politics of Recognition) 

 

After examining the legal framework of recognition, we will deal with some of the State 

practice of recognition. Recognition in practice is controversial issues and is misleading because 

“neither theory of recognition can satisfactorily explain modern practice”
373

. Therefore it seems 

the rules of State recognition does not have any strict content, although some legal writers argue 

that the recognition of new States is not just consisting of the factual criteria, but also political 

criteria
374

. We will use the explanation of some recognition concepts to argue that the States 

policy either in recognition or non-recognition of new State is far from being a consistent 

application of a legal norm because it is mainly a political discretion act of the existing States.   

a. Recognition of a Government v. Recognition of a State  

 

 The first State practice in the recognition issue is that there is a difference between 

existing States recognizing a State or recognizing a government
375

. For clarification, a State is 

basically a legal concept; it acts through its government
376

. One can say that there is a close 

relation between a government and state, although they are not synonymous
377

. There is a 

difference between existing States recognizing an entity as a State and when their act is merely 

meant to recognize a government as an administrative authority for the State
378

. The issue of 

recognition of government arises only when an unconstitutional governmental change occurs 

because a change of government should not affect the State and its legal personality, unless if the 
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change is illegal
379

. Thomas Galloway, summarizes the State approaches in recognizing 

government as the Traditional Approach, the Estrada Doctrine, and the Tobar or Betancourt 

Doctrine
380

. 

The Traditional Approach mainly combines the “concept of control and democracy and 

traditional concepts of international comity in recognizing a particular government”
381

, while 

according to the Estrada Doctrine, only the existing State has to recognize a new State
382

. Under 

the Traditional Recognition Doctrine, the government recognition judgment must change each 

time the a government changes; however, the Estrada Doctrine argues that government 

recognition interferes in the internal affairs of the country, therefore existing States must 

recognize only a State and not the government
383

. The Tobar or Betancourt Doctrine, on the 

other hand, State that a State cannot be recognized until it is proven that the government emerged 

through legitimate means
384

. Recognition therefore, becomes a tool of “public and foreign 

policy” used by existing state to ensure that the new government was created through 

constitutional means. This creates a new recognition criterion, where “recognition often is totally 

unrelated to a new government's control over the corresponding territory”
385

. There is therefore, 

a difference in States modern practice, where for instance, the United States recognizes 

unconstitutional governments if the people accept it. In the case of Palestine, the United States 

did not recognize the State of Palestine, but it has some diplomatic recognition by opening a 

PLO Mission to United States in 1994, which was upgraded to the “PLO General Delegation to 
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United States” in 2010
386

. The United Kingdom, on the other hand, does not recognize 

governments apart from states. All in all, the political element controls either State or 

government recognition; however, there is difference between Russia’s recognition of Palestine 

as a full State
387

 and Austria’s recognition of PLO as a representative of the Palestinian people, 

and the recognition of the State of Palestine
388

.  

b. Collective and Individual Recognition 

Recognition in the modern States’ practice can either be an individual or collective act
389

, 

and, the legal consequences are different in both recognitions
390

. 

Firstly, if we adopted a constitutive view of recognition, individual recognition presents 

serious difficulties
391

. The question remains what legal consequences exist in the case of 

individual recognition. Does the entity become a State when one existing State recognizes it as 

such? If we agree that recognition is a precondition for the existence of legal rights, “how many 

states must recognize a putative state before it becomes a ‘real’ state”? And what are the legal 

consequences for such individual recognition, does this mean that the entity only exists for states 

that have expressed recognition, formally or informally?
392

 

Secondly, the problem of collective recognition arises regarding the principle of equality 

of States principle under international law and United Nations
393

. The principle of equality 
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implies that new legal obligations “may not be imposed on a State nor may their existent legal 

rights be impaired by the action of other State without their consent”
394

. This means that the 

collective recognition will extend a recognition decision made by collective States on another 

State which was not a part of it and yet State must act for its “own reasons and in light of its own 

policies”
395

.  Therefore, it can be argued that collective recognition does not mean, for example, 

that a UN member has to start diplomatic relations with a new State for it to be recognized, the 

UN membership can merely be a “powerful evidence of Statehood”
396

. Therefore, Palestine’s 

admission to the UN does not mean that the United States, or Israel recognizes it as a State.  

Finally, the collective recognition within international organizations such as the United 

Nations and the European Union is considered a substantial support from existing member 

States
397

. Due to the admission criteria to such international organizations basing on substantial 

independence
398

 for instance, leads to the requirement of the legal status of an entity as a State. 

Again, the State in the international community has two interests, the national, and international; 

however even if a State acts individually or collectively, it always gives priority to its national 

interests.  

c. Collective Non-Recognition Vs. Recognition  

 The non- recognition doctrine means that the duty not to recognize an entity was based 

on its illegal creation or emergence and thus against international law
399

. According to Grant, 

non-recognition is based on two reasons: non-recognition for political reason, which is a 
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‘discretionary’ act, and legal non-recognition, where an entity does not qualify for Statehood
400

. 

The main argument supporting non-recognition for legal reasons is that “legal rights cannot be 

obtained from an illegal situation” ex injuria jus non oritur
401

. For example, the Security 

Council’s collective non-recognition of the legal status of Jerusalem with a  478 of 20 resolution 

on August 1980, stated that the Council “ ‘would not’ recognize...actions by Israel that…seek to 

alter the character and status of Jerusalem, and called state not to treat Jerusalem as the capital of 

Israel”
402

. The States’ practice is consistent with this resolution; the UK policy, for instance, 

stated “we do not recognize Israeli sovereignty over any part of Jerusalem or recognize 

Jerusalem as the capital of the state of Israel”
403

. Again, the ICJ addressed the collective non-

recognition in the case of the ‘Construction of a Wall in the POT’, where the court ruled that the 

construction was against international law. Here, Crawford argues that this ruling created 

obligation on the other States not to recognize the legality of the Wall
404

.   

We can thus argue that the prohibition of recognizing entities, which emerge as a result of 

violation of the international norms, also interferes with the notion of effectiveness of Statehood, 

since an entity is not considered a State, no matter how effective it is
405

. For example, the non- 

recognition of TRNC
406

, Somaliland 
407

 shows that the principal of legitimacy has dominated the 

States’ practice. However, the Statehood of Kosovo was neither subject to collective recognition 

nor that of non- recognition. 
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d. De Facto v. De Jure Recognition  

According some legal writers
408

, there is significant difference between de facto and de 

jure recognition
409

of States. However, this difference merely qualifies the legal status of the 

entity as either de facto or de jure and not the nature of the recognition. As Aust explains, 

“recognition de jure means that the entity fully satisfies the applicable legal criteria; recognition 

de facto is only of the current position of the entity, and is therefore usually provisional”
410

. A 

classic example is when United Kingdom recognized the Soviet Union as a de facto State in 

1921 and a de jure in 1942
411

. Shaw argues that since the de facto recognition includes 

ambiguity, it gives States the chance to decide according to political facts and interests
412

. Thus, 

we could argue that the States’ recognition of Kosovo and Palestine fit under the de facto 

recognition, where the de facto does not itself include the exchange of diplomatic relations
413

 and 

where the states are waiting to settle their final status through peaceful negotiations. 

e. The Premature Recognition 

Recognition in some cases, within State practice, comes before entities fulfil the 

Statehood criteria but become States and are accepted as members of the United Nations, e.g. 

Israel, Congo, and Kuwait. Kuwait’s legal personality “was not deemed extinguished by the UN 

even though it had been invaded, conquered and annexed to Iraq both in fact and under Iraqi 

law” 
414

. Again, politics changes the legal assumption, implying that recognition is not based on 

objective criteria but political ones.  
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f. The Conditional Recognition 

The conditional recognition implies that “recognition made dependent upon the 

fulfilment of stipulation other than the normal requirement of statehood”
415

. This type of 

recognition was used by the great powers in Europe after World War I where they required, as a 

condition of their recognition, that entities accept and sign treaties for protecting minorities’ 

rights
416

. Another example is the recognition of PLO as a sole representative of the Palestinians, 

where the international community emphasized that the PLO recognizes the State of Israel and to 

denounce terrorism
417

, as conditions for it to be recognized. This again brings us to the inevitable 

tension between legal order of Statehood and the States’ practices.       

g. Implied Recognition  

There is no clear way how States express their recognition to a new State, so while some 

scholars have argued that ‘it is necessary to be clear,’ on the recognition act with all the legal 

consequences
418

, others argue that recognition can be implied by dealing with a State or 

government
419

. To know whether or not an existing State recognizes an entity by implication, we 

need to look into certain circumstances, such as launching diplomatic relations and signing a 

bilateral treaty to justify the implied recognition
420

. For example, a congratulatory message to a 

new State upon its independence could be seen as recognition; however, a unofficial contact 

would consider as such
421

. However, signing multilateral treaties such as the United Nations 

Charter does not mean that all the signed States recognize each other. This is a fundamental 
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approach as it means it will violate the principle of the equality of States
422

, e.g., Israel and many 

Arab countries are UN members, but that does not change the Arab countries’ non-recognition of 

the State of Israel
423

. In summary, implied recognition is not used in the modern States’ practice 

because official recognition is preferred
424

.  

In summary, the overwhelmingly political character of the recognition discussion is 

obvious. However, some analysts do not contend that neither is recognition a totally political 

issue, nor is it a legal one. The recognition of new States is an issue where both the “political 

state practice and normative international law inevitably blend together”
425

.  I think no theory of 

recognition has explained the acts of States, because no political choice has gained universal 

acceptance. Therefore, as Crawford pointes out, “the assumption of political leaders that they 

are, or should be free to recognize or not to recognize on ground of their own choosing. If this is 

the case, the international states and rights of whole people and territories will seem to depend on 

arbitrary decisions and political contingencies”
426

. Therefore, that the recognition seem merely to 

mean to declare the existence of a State and not to create it.  

3.3 Legal Consequences of Recognition  

 As we conclude, we’ll note that recognition does not create a State; however it has effect 

on the international legal personality (ILP) of the new entity
427

. While we earlier concluded that 

the de facto State in practice has limited ILP, now we will look at the legal consequences of the 

recognition on the ILP at the international and national levels. We will note again that legal 

personality depends on the different theories of recognition, where in the Declaratory Theory, the 
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new entity exists before recognition and regardless of the existing States; the Constitutive Theory 

on the other hand, implies that an entity is granted its rights and obligations under international 

law following its creation by recognition from  existing States 
428

.  

a. National level 

Here, we will look at the legal consequences of recognition on the domestic legal system 

of the recognizing state/states and the non- recognition. Firstly, as we discussed earlier, 

recognition is a unilateral act of a State, and that act has legal consequences. So recognition 

creates rights and obligations as per the recognizing state
429

, not for others. Therefore, the first 

legal consequence is that the recognizing State declares its willingness to have a diplomatic 

relation with the new State on the basis of State/state
430

.  The new State after recognition, gains 

full international personality and no one can deny this new position.  

 Schoiswohl argues that in situation where doubts remain whether the entity fulfils the 

requirements of Statehood, recognition by the international community can balance this, where 

the recognition would have an ‘evidential value’ and could contribute to the fulfilment of the 

criteria of Statehood (particularly the criterion of effective control)
431

. “Conversely, non-

recognition presumptively reflects, he argues, non-fulfilment of the traditional criteria of 

Statehood (particularly the absence of effective control)”
432

. That means that even if an entity 
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claims Statehood, if it does not qualify for it, recognition by States may affect it on a bilateral 

basis
433

, for example, Turkey and TRNC.   

Another consequence is that the new State will be a subject for privileges and immunities 

within the domestic legal order
434

, which means the two States are ready to enter into optional or 

discretionary- diplomatic, political, culture or economic relations. However, as we stated in the 

de facto ILP, the entity could achieve some consular relations, although this would differ after 

getting full recognition, which could include opening a ‘liaison office. For instance, Gaza for 

Morocco is different from having the embassy Full consular and diplomatic relations, thus seem 

to require (and are effects of) recognition
435

. 

 The relations between the new State and non-recognizing State/States, in principle, the 

non-recognition may mean that the State is not prepared to enter into treaties, diplomatic 

relations or other bilateral arrangements with the unrecognized entity
436

. However, the ILP does 

not depend on State recognition as such by other states. So the States, whether it is recognized or 

not, is still entitled to the rights and subject to the general duties of the international system, at 

least at the international level
 437

. For example, in the case of Great Britain Vs Costa Rica, 1923, 

the United Kingdom alleged a certain claim against the Costa Rican obligations under 

international law, even if United Kingdom had not at that time recognized the Costa Rican 

government
438. Here we can say that if Palestine gets UN admission, as a collective recognition, 

it means Palestine can allege a claim against Israel’s obligation under the international law. 
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However, the Declaratory Theory contends that non-recognition does not affect the 

existence of the State, however, the State could be required by other States which do not 

recognized it, to comply with the international law norms
439

, e.g. if States enter into an 

international agreement which is signed by a State which is not recognized, the existing States 

have the right to ask for a fulfilment of the responsibilities under this agreement
440

. 

b. International level  

In general, recognition of a State by the international community has significant 

consequences for an entity and its relations with the international community. Without 

recognition, Kosovo and Palestine cannot benefit from bilateral aid or receive loans from 

international organisations; they also cannot access a lot of international recognition, especially 

from the ICC
441

 or enter multilateral treaties, such as United Nations Convention on the law of 

the sea. Furthermore, no economic development can be reached in these entities because foreign 

investors will regard them as “failed states” and war-zones. Palestinians and Kosovars living 

abroad also face obstacles and problems related to their nationality and legal status. In general, 

they are subject to human rights violation because of the non-recognition of their State. For 

example, the rejection of Palestine’s acceptance of the ICC jurisdiction over Gaza 2008’s war, on 

the grounds that Palestine has to become a State for it to become party to the Rome Statute of the 

ICC. All these obstacles could be solved if Kosovo and Palestine had the collective recognition 

by the UN that would also enable them to access dozens of UN agencies.  

Therefore, the recognition of Kosovo and Palestine as States would entitle them to all the 

privileges and responsibilities of Statehood under international law and also in the national legal 
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system. On the other hand, for those States that do not recognize Kosovo and Palestine as States, 

under the Declaratory Theory, the entities will be entitled to the rights and obligations under the 

international law, and not in the domestic legal system. Under the Constitute Theory, and State 

practice, the legal status for Kosovo and Palestine would be a controversial matter.   

3.4 The International Recognition in the International Organizations 

As examined in the previous section, it seems the State practice supports the idea that 

‘recognition creates the State’, where an entity becomes a State prior to engaging with 

international organizations. We will look at the United Nations and European Union in our case 

study because of their applicability.  

3.4.1 Recognition of United Nations 

To be admitted to the United Nations, an applicant must be a State. Article 4 of the 

United Nations Charter states that “Membership in the United Nations is open to … states”
442

. 

Article 11 (2) of the UN Charter requires Statehood to bring questions concerning international 

peace and security, or any other dispute before UN
443

. To be a part of the United Nations 

Security Council without voting concerning any dispute, the participant must be a State
444

.  Also, 

an entity has to be a State, according to Article 93 (2) of the Charter, to become a part of the 

Statute of ICJ
445

. Therefore, as Crawford suggests, it seems to be an “opportunity for 

disagreement about development of notion of statehood in UN organs”
446

. We will, therefore, 

look at what a ‘State’ is according to the UN charter. We will also ascertain what kind of 
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membership the UN has, and the membership criteria and the future of the Palestinian 

application to become a member of the UN. 

a. What is a ‘State’ according to UN Charter?       

The use of the term State by UN organs does not give us clear-cut meaning because it 

was used in different meaning in various situations
447

. For example, Palestine was invited to 

participate in the UN Security Council under Article 35 (2) of the Charter, which states that a 

“state which is not a Member of the United Nations may bring to the attention of the Security 

Council”
448

, where States only have the right to engage in S.C sessions
449

. Crawford has argued 

that the term ‘State’ was given different meanings for specific purposes, i.e. that may I be an 

entity would not justify being a ‘State’. Thus, “an entity which is not a State for the purpose of 

UN membership may, nonetheless be a State for purposes of admission to a regional or 

functional organization”
450

, for example, Palestine is a member of the UNESCO, a UN 

functional organ
451

. But still there is significant role in the UN Charter in the definition of 

Statehood because it gives new understanding of collective recognition, which legitimizes States 

through recognition. This will be examined later.  

Mainly, the UN Charter distinguishes between different memberships of the UN as the 

fifty-one Original members, who signed the Charter of the United Nations Conference on 

International Organization in San Francisco 1945 and the second membership that includes all 

other states which joined the UN after 1945
452

. Also, the Charter has five permanent members 
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(P5) including China, France, Russia, the United Kingdom, and the United States, who have veto 

power in the Security Council
453

. However, the UN has extended an Observer Status for two 

entities: the PLO and the SWAPO
454

, since the General assembly gave these ‘liberation 

movements’ an observer status, even if the Charter is silent on the issue of observer status
455

. We 

will discuss this more in regard to Palestine and the UN. 

b. What are the UN’s Membership Criteria? 

Article 4 (1) of UN Charter provides five requirements for admission to UN. Thus, an 

applicant must 1) be a state, 2) be peace loving, 3) accept the obligation of the Charter 4) be able 

to carry out the Charter obligation, and 5) be willing to do so
456

.   

This Article implies that every member of UN is a State; however, that does not mean 

that the UN membership is a precondition for becoming State
457

, e.g. Switzerland joined the UN 

in 2002, yet no one denies that Switzerland had been a State before. Some academicians argue 

that the admission of new States to the UN is a good indicator that the entities fulfil the 

Statehood criteria: they are States because only States can join the UN
458

. But if one turns this 

assumption around, one can argue  “that non- admission of entities willing to join the UN means 

that they do not fulfil the Statehood criteria and hence are solely entities with people without 

legal status”
459

. Does that mean if Palestine fails to obtain the UN membership then it is not a 

State? Of course not! Even if the UN Charter adopted the Traditional Statehood Criteria, the 
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acceptance of new members has never been a legal question but a political one, with the existing 

States’ interest implied to accept the new entity. This argument was cited in the ICJ admission 

opinion
460

 and as Crawford notes, “if the Charter permits certain political consideration to be 

taken into account, it is difficult to tell whether the real political factors at issue in any specific 

case have been permissible ones”
461

.   

Additionally, looking through the UN admission history, we can highlight many 

admission cases where the entities hardly fulfilled the Article 4 criteria such as: Kuwait, Congo, 

and Israel, whose admission is considered to be controversial but they were accepted to the 

UN
462

.  In other words, the UN admission history is misleading to what ‘Statehood’ is according 

to UN Charter
463

. Finally, as highlighted earlier, non-recognition does not mean that the entities 

cannot act as States with rights and obligation under the international law.   

c. UN Membership procedures and their Criticism 

If we look at Article 4 of the UN Charter, we can argue that UN shifted from the 

principle of effectiveness of Statehood to the principle of legitimacy. The principle of 

effectiveness has been deduced from Montevideo Convention, implying that an entity becomes 

the addressee of legal rights and obligations, which are connected to Statehood, after the 

fulfilment of the Montevideo Convention criteria. However, on the principle of legitimacy of 

States, an entity has to be legitimized by other States in order to satisfy the Statehood criteria and 

become a State. However, it depends on the individual State’s will to recognise or not recognize 

a new State. So, the UN admission procedures moves back to legitimacy, with new entities 

requiring the UN’s collective recognition to become a State.   
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 Secondly, if we conclude that the recognition of State today seems to be based on 

collective recognition by the international community, assembled in the UN, and since the UN 

admission Criteria seems easy to fulfil and it seems to have a universal membership
464

, an entity 

has to be peace loving, and to accept and adhere to the Charter’s obligations. So where is the 

problem? The problem lies with the UN admission procedures, with membership tending to be 

complicated. If 130 out of 193 UN member States recognized Kosovo as a State, and 130 of 

them recognized Palestine, why are the two nations not a States in the UN? That is a difficult 

question, but with quite a simple answer. Article 4 (2) says; 

 The admission of any such state to membership in the United Nations will 

be effected by a decision of the General Assembly upon the recommendation of 

the Security Council. 

 

It is true that the General Assembly, consisting of all member States, is final in deciding 

about membership, but the real selection takes place in the Security Council. Specifically, 

decisions that will be considered for members will be taken by the Security Council, with a 

requirement of nine votes in the Security Council, without a use of veto power from one of the 

five permanent members (P5), which could stop the Security Council decision. In other words, 

the arbitrary composition of the Security Council can affect the vote without the influence of the 

General Assembly, but even more dramatic is the fact that the P5 have to affirm their readiness. 

For instance, since US is a close ally of Israel, it is in a position to block any recognition of 

Palestine as a State, although a large majority of States would avow a collective recognition. The 

same is true for Kosovo where Russia and China have political interest not to recognize Kosovo 

as a State. 
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What we can conclude from this? The UN admission framework and its collective 

recognition to decide the destiny of new entities and their people depends as whole, upon the P5 

or five States of the international community to legislate for the world.  

          3.4.2 The European Union Recognition 

a. Recognition Criteria in the EU 

 The Declaration on the Guidelines on the recognition of New States in Eastern Europe 

and the Soviet Union was adopted by the EU Member States’ Ministers for Foreign Affairs in 

1991, in response to the collapse of S.F.R of Yugoslavia
465

. The declaration stated that the 

condition that the new entity had to fulfil before they could be recognized as; a minimum 

standards of the rule of law, democracy and human rights, guarantee of minority rights, respect 

for the inviolability of existing boundaries, and acceptance of all relevant commitments with 

regard to disarmament and recourse to arbitration
466

. The difference between the declaration and 

the traditional Statehood framework mentioned the right of self-determination as an important 

principle to be taken into consideration of the EU and its members in their recognition 

policies
467

. However, Roland Rich pointes out that the guidelines and the European States 

practice disregarded one of the classical criteria for recognition, which is “the criterion of 

effectiveness of the government” of the new State
468

. 

b. Recognition in Practice 

In practice, the European Community decided in 1992 to recognize Slovenia and 

Croatia
469

. However, the recognition criteria could be applied in a flexible way
470

; for instance, 
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while Croatia was suffering from a lack of effective government, it had control over its territory; 

it also violated the EU recognition requirement where the Croatian constitution did not fully 

meet the minority protection requirement
471

. Again under the EU recognition framework, 

political and legal elements seem to be inevitable in relation to recognition as we explained about 

the recognition of both Macedonia, Bosnia and Herzegovina
472

. 

3.5 The International Recognition: Kosovo and Palestine  

There is a large gap between international recognition and genuine independence based 

on the Statehood criteria, as it was explained in the First and Second Chapter in regard to Kosovo 

and Palestine as de facto States seeking to achieve international recognition.  If we conclude that 

States and the international organizations’ practice of recognition is based only on political 

reasons, we will argue that the non-recognition of Kosovo and Palestine is just a political act.   

Thus, we will look at the process of gaining international community recognition by Kosovo and 

Palestine. We will divide the case into the unilateral recognition of Kosovo and Palestinian 

States and then the International Organizations’ recognition of both.  

3.5.1 The State of Kosovo and International Recognition  

The Republic of Montenegro was formally admitted to the United Nations in June, 2006, 

followed by a number of countries, which recognized the new State, which became a member of 

the Council of Europe on November, 2007. Montenegro had a federation with Serbia, a part of 

which was known as the former Socialist Federal Republic of Yugoslavia (S.F.R Yugoslavia), 

successes to severance of its federation with by holding a public referendum
473

. Kosovo was a 

part of Serbia, which was a part of S.F.R Yugoslavia that was already in the process of 
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dissolution. It declared its independence in February, 2008. The ICJ ruled on the legality of 

Kosovo’s independence
474

 in October, 2008. Both were have a unique ethnic adenitises
475

. Both 

have enjoyed a large degree of autonomy since the dissolution of the S.F.R Yugoslavia. Note 

that, Montenegro was a republic in the S.F.R Yugoslavia, while Kosovo was a part of Serbia in 

that time.  So, why has Montenegro gained international recognition while Kosovo has not? The 

international recognition is always the answer and it is always about politics.    

a. International Organizations and Kosovo Recognition 

Responding to Kosovo’s declaration of independence, the UN General Assembly 

requested the ICJ to give an advisory opinion; ‘Is the unilateral declaration of independence by 

the Provisional Institutions of Self-Government of Kosovo in accordance with International 

Law?’
476

. The court ruled that the declaration was not incompatible with the UN Security 

Council Resolution 1244 (1999), with the Constitutional framework of Kosovo (2001), or with 

general international law
477

. While the ICJ did not take a position on Kosovo’s recognition 

merely because this would fall outside the scope of the narrow question posed by UN General 

Assembly, it emphasized that the international law contains no prohibition on declarations of 

independence, which as one analyst claimed “creat[es] the impression that the international law 

remains silent in the face of State creation and its consequence including recognition
478

.  So, 

even if the declaration was lawful (according to the court ruling), does this mean that the 

recognition of Kosovo as a State is lawful or not
479

?  In any event, under the recognition 
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framework, as discussed above, international law only prohibits recognition as “lawful of a 

situation created by serious breach of an obligation arising under a peremptory norm of general 

international law”
480

. However, it is difficult to say whether secession from a parent State is 

breach of the international law, since the international law does not permit secession, nor does it 

prohibit it
481

. Also, the ICJ advisory opinion did not consider secession as an illegal means of 

creation of a State
482

. Therefore, we can conclude that the creation of Kosovo State did not 

breach international law, but the question remains on why Kosovo is not a member of the UN or 

at least in the EC. After Kosovo’s declaration of independence, the EC Council noted “that 

member States will decide, in accordance with national practice and international law, on their 

relations with Kosovo”
483

, and as it was explained that 

In reality, ‘national practice’ – this is diplomatic parlance for political 

expediency – has sidelined the role of international law in the recognition process. 

This made a uniform EC recognition practice a non-starter. An exhaustive and 

elaborate normative framework, as used by the European Community to deal with 

the dissolution of Yugoslavia a decade ago, was nowhere to be seen484. 

 

Next, we will look at the international reaction to Kosovo’s Independence, who 

recognized Kosovo, who did not and why. 

b. The Unilateral Recognition of Kosovo 

Theoretically, the act of recognition is based on two elements, the political element where 

the State has the discretion to decide whether or not to recognize a new entity, and the legal 

element, where the traditional, and additional Statehood criteria have the final word on 

determining whether the entity is a State or not. This means the recognition of Kosovo had two 
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elements; while in Chapter One, we examined the legal element, here we will look at the political 

component of the recognition. When Kosovo declared its independence from Serbia, in 2008, the 

international community responded to this declaration is different ways.  

- States Recognition of Kosovo as State 

Following the Declaration, eighty-eight States, including the USA, a majority of the 

European Union, majority of NATO members and approximately a third of the UN members485 

recognized Kosovo as a State. These countries believe that even if 1244 resolution does not 

explicitly recognize Kosovo’s independence, we can find the legality of the declaration in a 

wider general international law rules, such as the right of self- determination486. Additionally, 

resolution 1244 does not limit Kosovo’s final status, the sovereignty and territorial integrity 

guarantee for the Federal Republic of Yugoslavia as “non-binding preambular affirmation of a 

general principle”487. However, I think even if these States reacted according to the recognition 

based on the legal framework, or even on moral consideration, it is merely a political 

consideration, where these States refer to “the need for stability, peace, and security in the 

region, and the positive effect recognition would have on these parameters” as political 

justifications for their recognition488.  

- States that Do Not Recognize Kosovo as State 

If States which recognized Kosovo as State reacted from a political position, the 

unrecognizing states also depended on political considerations. However, they used the 

international law to justify their augments. Serbia for instance, insisted that the declaration was a 
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“forceful and unilateral secession of part of its territory, in violation of Security Council 

Resolution 1244’’
489

. For that reason, the UN resolution 1244 does not provide “a legal basis for 

Kosovo’s independence and that Serbia, as the presumed sovereign power, must consent to 

independence for it to be legal”
490

. Other international disapprovals came from the Russian 

Federation, the People’s Republic of China, and other EU states, such as Spain and Cyrus
491

. 

Briefly, they provoked the “notions of state sovereignty and territorial integrity” as reasons to not 

recognize Kosovo
492

. Some scholars have argued that the reason behind this disapproval stems 

from domestic concerns of these States
493

, where substantial numbers of these States have to deal 

with minorities and secession claims themselves
494

.  They add that the Kosovo case could be ‘a 

dangerous precedent’ for other entities around the world, for example, Georgia and entities of 

Abkhazia and South Ossetia
495

.  

Additionally, an awkward statement of February 2008 by the Council of the European 

Union emphasized Serbia’s territorial integrity and sovereignty, and at the same time argued that 

these principles would not fully apply to the sui generis case of Kosovo: 

The Council reiterates the EU’s adherence to the principles of the UN 

Charter and the Helsinki Final Act, inter alia the principles of sovereignty and 

territorial integrity and all UN Security Council resolutions. It underlines its 

conviction that in view of the conflict of the 1990s and the extended period of 

international administration under SCR 1244, Kosovo constitutes a sui generis 

case which does not call into question these principles and resolutions496 
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In summary, we can say reaction to either recognition or non-recognition is based on 

purely political considerations, where given reasons by the existing States “are often limited to a 

mere mentioning of ‘international law’, ‘the rule of law’, or a vague reference to the right to self-

determination or the protection of minorities”
497

. And as the US representative stated, ‘[a]s a 

practical matter, Kosovo’s independence is irreversible’
498

. 

 So as we argued, recognition is mainly a political act therefore, non-recognition does not 

affect the Statehood of Kosovo, and should not seek international recognition because it is a 

State.  

3.5.2 The State of Palestine and International Recognition 

As stated in the previous chapter, the international law norms such as self-determination, 

territorial integrity and the legality of State creation, are all legal foundations required to 

recognize Palestine as State. Combined with political considerations such as the international 

stability, the long history of human rights violation and the 64 years of occupation, we must 

argue that Palestine is a State, also because more than 120 states have recognized it.    

a. International Organizations and Palestine Recognition  

The ‘question of Palestine’ has a long history and has been placed on the United Nations 

agenda, and on the UN General Assembly Resolution 181. Also, in the UN Partition Plan to the 

holy land of ‘Palestine’ into Jewish and Arab States, where the UN recognized the Palestinians’ 

right of Self-determination, some legal writers have argued that it could be the main principle of 

Palestine’s admission to the UN
499

. 
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- Palestine as a UN Observer 

 Palestine is not a member of UN. However, in 1974, the Palestinian Liberation 

Organization was invited ‘to participate in the sessions and the work of the General Assembly in 

the capacity of observer’
500

, Later, in 1988 the General Assembly authorized the Secretariat to 

circulate documents submitted by the PLO directly to member States, which meant that the PLO 

does not need another member to act as intermediary
501

.In the same year, the Assembly changed 

the designation of the PLO to ‘Palestine’
502

. However, as Crawford argues;  

it is too prescriptive to say that observer status is necessarily a step on the 

way to statehood. Rather it is a form of remedial action in certain cases where a 

group with legitimate grievances lacks recourse to appropriate forums elsewhere, 

the move towards greater international status is a possible but by no means 

inevitable outcome
503

 

 

- Palestine Full membership admission Vs. non-member State Status    

 

 In 2011, Palestinian President Mahmoud Abbas sought UN recognition of a Palestinian 

State based on the 1967 borders, which included the West bank, Gaza Strip and East Jerusalem. 

Due to political pressure, Palestinians moved from requesting for a ‘ full state member’ to ‘non-

member state’ rather than its current observer status, which mainly needs the Security Council 

approval
504

. 

There is a difference between Full UN membership and State non-members. Articles 32, 

35 and 93 of the UN Charter, stipulate State statuses. For political and economic problems, it 
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suggestes the provision of a “non-member status” as a solution to entities that do not have full 

membership, which prevents them from, for instance, accessing the ICJ and membership to the 

relevant UN regional economic commission. By this solution, these entities are not excluded 

from the family of nations, since they are helped to develop until they reach the level of States 

and get full membership
505

. 

Many objections were provoked on Palestine’s request to the UN General Assembly. 

Firstly, the United States argued that such recognition will violate the Oslo agreement
506

. 

However, this argument goes against the argument that recognition is a ‘unilateral act’ and has 

its legal consequences among the newly-recognized States and the recognizing State/States. For 

example, even if Palestine was admitted to the UN that does not mean all the UN members 

should recognize it. Therefore, the Palestinian admission to any Intergovernmental Organization 

would affect the peaceful negotiations just as it would change the same rules where Palestine 

will become a State. 

b. The Unilateral Recognition of Palestine 

- States Recognized Palestine as State 

Almost over 130, States including 110 UN members, recognized Palestine as a free, 

independent and sovereign State within its full pre-1967 borders
507

. The main argument for such 

recognition is the stalled peace talks since 2008 due to the Israeli government’s intransigence and  

the continued building of settlements. Actually it could be a step forward when, as an agreement 

between Israel and Palestine since 1993, the latter could be acknowledged as a State”
508

. 
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- States That Do Not Recognize Palestine as State 

United States and Israel strongly oppose the Palestinian Statehood claim, where they 

argue that the Statehood should be achieved through negotiations
509

. Another reason given by 

opponents to Palestine’s recognition is that it would send a “clear message to all ethnic 

communities with claims for independence that they can accomplish their goals by unilateral 

measures without the need for genuine negotiations, which could harm regional and the 

international stability
510

. Others say that giving such recognition to Palestine would be against 

the Declaratory Theory, which recognizes an entity without fulfilling the Traditional Statehood 

Criteria, and that it could cause serious harm to the peace process
511

. According to Professor De 

Waart “Palestine has been recognized as a state by a great majority of members of the United 

Nations. Western states, however, are still conspicuous by their absence under the pretext of 

legal or political arguments.”
512

  Therefore,  

We can only wait and observe the way the international political system, 

but more particularly the West, adapt to a rearrangement of national dominance 

with the U.N. and a shift in the emphasis of supporting norms and values
513

. 

 

The above conclusion was an observation made in 1977, and I think it has not change but I hope 

that this will change in the coming months. 

3.6 Conclusion 

 International recognition is a complicated issue under international law, where the 

spheres of law and politics are the basis for consideration outside the realm of the objective. 
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Some argue that this dual feature of recognition seem to be reasonable, because States play two 

roles in the international system, i.e., protecting their own interest and acting in the favor of the 

international system.  

We can conclude that recognition does not create the State or the government, but it is 

good evidence of its existence. New States do not require recognition. Recognition of a new 

foreign entity has both international and domestic ramifications, where countries use it to further 

their foreign and domestic policy goals. Some legal scholars have argued that this is mainly 

because the international system “lacks a central authority, and an entity can only fully enter it 

by explicit or tacit consent of other system participants: States, The UN could be the ‘central 

authority, however, in practice, we examined that the UN emphasizes  “the political or honorific 

element of statehood”514,i.e., UN application criteria had non-objective practice, where it 

admitted many States in violation of the principle of Statehood, and where the P5 control the 

admission procedures.     

 International law is made by States and breached by States. Arguing that an entity’s 

existence should be dependent on recognition by other States brings a risk of abuse of this power 

because we cannot guarantee the objectivity of the States since each works for its own political 

interests. I think it is important to form a legal rule to govern recognition cases, for more stability 

in the international community. The possibility of changing the UN admission procedures, or at 

least opening membership to its General Assembly to every State that possess significant level of 

independence, should be explored. This can lead to international stability and could solve the 

controversy surrounding the State recognition issue. 
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Conclusion 

 

    This thesis has traced the notion of Statehood, its traditional and additional criteria, and 

the de facto States notion under international law. We dealt with international recognition, where 

we argued that recognition should not be a criterion for Statehood.  

As we saw earlier, theoretically, Statehood is based on the principal of effectiveness, 

where an entity becomes a State after the fulfilment of the traditional criteria such as a permanent 

population, a defined territory, an effective government, and capacity to enter into relations with 

other States. Two hypotheses could happen under this principle, either the entity will fulfil the 

criteria and become a State, or it will fail to fulfil these criteria. Many legal scholars have argued 

that additional criteria, such as self-determination, could balance such failure of the fulfilment of 

the Statehood criteria. This approach dominated the creation of new states in the decolonization 

process, e.g.; the Congo, which failed to meet the effective governmental criterion, but was 

recognized as State.  

However, in many cases, the entity can fulfil the Statehood criteria and yet its claim will 

be rejected. Our explanation of such case is that the political State practice interferes in the legal 

assumption and causes chaos in the international system. For example, Kosovo and Palestine, as 

explained earlier, are States with effective government control over their population, a defined 

territory, and the capacity to enter into relations with other States.  However, Kosovo and 

Palestine have not yet attained full State personality and thus have limited capacity to be a part of 

international organization such as the UN and EU, or to enter into multilateral treaties, where 

statehood is a precondition to such agreement.  The reason is that the political element of 

recognition interferes with a shift from the principle of effectiveness of Statehood to the 

legitimacy principle, where recognition creates a ‘State’.  For instance, as long as Russia and 
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China do not have the political interest to recognize Kosovo as state, it will remain a de facto 

State with limited ILP. The same applies to the United States and Israel’s recognition of 

Palestine.   

Thus, no matter how much Kosovo and Palestine appears to be States in practice, their 

birth cannot be achieved until this political discretion of State recognition is balanced. Some 

legal writers argue that the solution is to have a central organization that would rule on Statehood 

on a legal basis, by changing the UN admission procedures, where decision of statehood would 

be a mandate of the General Assembly, where State are represented on equal basis. By this 

approach, we could balance between the two recognition theories, where the entity would 

become a State with its fulfilment of objective criteria (Declaratory Theory), while the 

recognition act, mainly a collective recognition by the UN General assembly, would be a 

political unilateral act of the State, yet it would block the right to be State. This means that States 

still free to recognize or not to recognize an entity accept the legal consequences of recognition. 

In this way, the principle of equality among States still be guaranteed by accept obligations on 

their free will. As we mentioned before, admission to UN does not mean that the entity would be 

recognized by the States that rejected its recognition. For instance, Arab states and Israel are full 

sovereign States; however, they do not recognize each other, but that does not mean that Arab 

States cannot claimed violation of international norms by Israel.  

Finally, international law is the State law that are made by States and breached by them 

since political interests is crucial in the Statehood of Kosovo and Palestine.  
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