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Abstract

In today’s 21* Century, the international community continues to develop to the extent
that even the existence of a new State is possible as the world map continues to change. But what
are Statehood criteria and what does a nation have to do to become a State? What if a nation
fulfils the Statehood criteria and yet the international community denies it Statehood? The great
gap in the appearance of such a nation, that claims statehood in the international community as a
State with full international personality, appears to be the lack of international recognition by the
other States, including United Nations’ membership, which could demolish its potential

Statehood.

International recognition is one of the most difficult concepts in international law
because of both its political and legal dimensions. Between the legal framework and the States'
practice, it is hard to have a solid position on whether the entity is a State or not. James
Crawford, a leading scholar in the field of Statehood, emphasized the linkage between the act of
recognition and the notion of Statehood as an inevitable connection. In this thesis, | will argue
that the fulfilment of statehood criteria should not include the requirement of international
recognition, because the existence of a nation as a State should not depend solely on the political

bias of other States.
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Introduction

What is a State? The concept of ‘State’ is a critical component of international law and
international relations. The most accepted definition in international law of ‘State’ is stated in
Article 1 of the 1933 Montevideo Convention on the Rights and Duties of States, which sets the
traditional criteria for Statehood: the entity must possess a permanent population, a defined
territory, an effective government, and capacity to enter into relations with other State. But does
this mean that every entity that fulfils such criteria and claims to be a State will be treated as a
State by the international community? In other words, is statehood in international law based on
the effectiveness principle? In this thesis, | will argue that the fulfilment of the Statehood criteria
should not include the requirement of international recognition. In other words, an entity should
gain international legal personality (ILP) in the international system regardless of the position of
other States. In general, the ILP for a entity claimed to be state, create a ‘great debate’ on
whether the rights and obligations of States attaches to the entity the moment it meets the
objective criteria of Statehood under international law (the declaratory theory) or after the
existing States have recognized such entities (the constitutive theory)®, this argument will be will

be examined in my third chapter.

The notion of Statehood was effected by various historical events; the adaptation of
United Nations (UN) Charter as representative to the international family, the beginning of
decolonization, which emphasized people’s rights of self-determination, the collapse of United
Soviet Social Republics (USSR) and the dissolution of the Socialist Federal Republic of

Yugoslavia (SFRY). Responding to these dramatic events, the world map changed and the

! William Thomas Worster, “Law, Politics, and the Conception of the State in State Recognition Theory” Boston
University International Law Journal no. 1 (2009): 124.
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international law developed in order to contain the appearance of the new entities. The full
sovereign State was the only legal person under the international law, however the appearance of
de facto State, which is a entity has all the features of a State but failed to realize any degree of
substantive recognition and therefore remains illegitimate in the eyes of the international society,
enjoys to some extended the rights and obligations of sovereign State. On 17 February 2008, the
Republic of Kosovo declared its independence. This declaration had mixed international
reactions, for example the United States and the United Kingdom recognized Kosovo as full
state, while Russia and Serbia did not. Kosovo Statehood claim, attracted reactions from legal

writers and policy-makers.

| chose Kosovo and Palestine as my study cases. | chose Kosovo for different reasons;
firstly, Kosovo’s independence brought to the surface the idea of secession from the mother
State, while the international law does not prohibit the right of secession, also it does not permit
it. Secondly, the international community achieved remarkable solution to the Kosovo crisis
since 2001- peaceful commissions were established, the negotiations process was continued, and
international military intervention was launched, yet Kosovo neither attained its full Statehood,
nor is it part of Serbia territory. Why is Kosovo not an independent State and why is it a member

of the UN - the nation’s club?

On 15 November 1988, the Palestinian Liberation Organization (PLO) declared its
independence and was followed by recognition by 114 States. The number of States that
recognized Palestine as a State now is 130 States®. | chose Palestine as my second case study
because Palestinians have for almost six decades been struggling to get their Statehood and from

my perspective, they used every means to accomplish this aim: they fought, negotiated with

2 “Q&A: Palestinian Bid for Upgraded UN Status,” BBC, September 27, 2012, sec. Middle East,
http://www.bbc.co.uk/news/world-middle-east-13701636.
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Israel, used international law and even turned to the international community to try to attain
Statehood. After a bloody war and being under occupation for decades, they were not admitted to
the UN. My question in this thesis is whether Palestine fulfilled the traditional Statehood
criteria? If yes, and if it was recognized by a number of States, why did Palestine insist on

getting UN membership, should the UN membership declared that Palestine is state.

Clearly, the case of Kosovo and Palestine are not perfectly analogous, each case has its
own unique characteristics. However, they both sought unilateral declaration of independence
within the international law framework, both suffered from grave human rights violations and are
subject to the fundamental international rights such as the right of self-determination. Most
importantly, the Kosovars and the Palestinians do not see a solution to their dilemma other than a
full independence State. It is thus crucial to investigate the ‘statechood’ and ‘recognition’

phenomenon.

First, 1 will start by asking whether Kosovo and Palestine are States under international
law and what recognition role States and different international organizations such as UN and its
organs, play in the Kosovo and Palestine case. Primary and secondary sources will be used to
answer these questions. The thesis, divided into three main parts and chapters, will examine the
Statehood doctrine under the international law, where | will review the international law
historical and legal literatures on the Statehood criteria, both the traditional and the additional

Criteria. I will mainly be guided by James Crawford, a leading scholar in the field of Statehood.

The second part will examine further arguments on Statehood, where the notion of de
facto States is raised as a controversial issue under the international law. We will study the
international legal personality of the de facto State as laid down in various literatures, e.g.

International Society and the De Facto State by Scott Pegg.
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Our final part of the thesis will be about international recognition, where the legal
literatures and political State practice will be our sources. However, legal documents such as the

ICJ advisory opinions in the Kosovo and Palestine context will be primary sources for this thesis.
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Chapter One: The Statehood Criteria and Kosovo and
Palestine

1.1 Introduction
This chapter deals with the concept of statehood in international law. It looks at the

traditional statehood criteria and the development of these criteria in the modern era. It further
examines the elements of traditional statehood criteria such as territory, permanent population,
effective government and capacity to enter into foreign relations, as well as independence and
sovereignty. Furthermore, the chapter describes additional criteria in international law and
considers whether Kosovo and Palestine meets the traditional and additional statehood criteria.

The number of the new states increased from fifty at the beginning of the twentieth
century, to seventy- five states after World War 1, 192 states in 2005, and 200 states if we
include Palestine, Kosovo and other entities that are not members in the UN®. Although the
definition of statehood is a critical component of international law, there is no clear-cut
definition of what a “State” actually means®. In this chapter, we will examine the definition of
the State through the traditional statehood criteria and then scrutinize additional criteria for
statehood.

1.1.1. The Traditional Statehood Criteria
Several legal writers have been unsuccessful in presenting one definition of Statehood®.

However, the Montevideo Convention on the Rights and Duties of States can be considered the

® James R. Crawford, "The Creation of States in International Law", 2nd ed.( Oxford University Press, USA, 2007), 4.
* Thomas D. Grant, “Defining Statehood: The Montevideo Convention and Its Discontents” 37 Colum. J. Transnat’l
L. 403, Columbia Journal of Transnational Law Association,(1999).

> Crawford, "The Creation of States in International Law", 4.

5
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“best known formulation of the basic criteria for statehood®. Article 1 of the convention

provides the traditional criteria of statehood;-
The state as a person of international law should possess the following

gualifications: (a) a permanent population; (b) a defined territory; (c) government; and (d)

capacity to enter into relations with the other states.’

The question, however, remains whether these criteria are sufficient in defining statehood
and if they are at all necessary®. This concern will be handled later in the additional statehood
criteria section, as well as examining whether Kosovo and Palestine meet the traditional
statehood criteria.

a. Defined Territory

Crawford has pointed out that States are “territorial entities™. Firstly, the territorial
element of Statehood requires the exercise of government power on “some area of territory”*°.
There is no “minimum area of the territory” that is obliged to become a State.™* For example,
Liechtenstein is a State with 160sq km and became a United Nations’ member in 1990.
Secondly, the territory of the State in international law does not require continuity of the
territory®. As Crawford points out, “[s]overeignty comes in all shapes and sizes™".

Thirdly, the claims to the entire territory of the State could be a problematic issue in

admitting members to the United Nations, but the territorial claims cannot affect the actual

® Ibid.

7 Ibid., 111.

8 Vidmar, Jure cre, “Democracy and State Creation in International Law” (UNIVERSITY OF NOTTINGHAM, March
2009), 65.

° Crawford, "The Creation of States in International Law", 46.

 Ibid.

Y Ibid.

2 Ibid. 47.

2 Ibid.
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existence of the State’. For example, both Israel and Palestine have had disputes about
boundaries but that has not affected their existence as States.
b. Permanent population

The permanent population criterion is probably the least controversial of the four
traditional statehood benchmarks. Permanent population has been defined as “[a]n aggregate of
individuals of both sexes who live together as a community in spite of the fact that they may
belong to different races or creeds, or be different in colour™*. Likewise, in the territory case no
minimum population is required to qualification as a State, also the absence of part of the
population over a period of time necessarily vitiate a State status'. Furthermore, the
international community has accepted that “ a population need not be restrictively defined in
order to be considered permanent, nor does it need to be located in one designated place for any

»17 this issue will be examine regarding to the Palestinian Refugee

specific duration of time
problem, who are not located in the Palestinian territories.
c. Government
The government, as Crawford argues, is “the most important single criterion of statehood,
since all the others depend upon it”."* The government is represented by the State in the
international community. In other words, the arms of government such as the Legislature,

Executive and Judiciary, act as indicated by the State. Therefore, the government should have

an effective control over the territory and its people, and ensure independence from foreign

“ Ibid., 49.

- Vidmar, Jure cre, “Democracy and State Creation in International Law,” 57.

'® William R. Slomanson, Fundamental Perspectives on International Law (Cengage Learning, 2010), 48.

7'p, Epstein, “Behind Closed Doors: Autonomous Colonization in Post United Nations Era-The Case for Western
Sahara,” Ann. Surv. Int’l & Comp. L. 15 (2009): 107.

18 Crawford," The Creation of States in International Law", 55.

 Ibid., 56.
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interference. Effective government is, thus, an important criterion of Statehood, since it allows
the next requirement of ‘the capacity to enter into relations with other state’.
d. Capacity to enter into relations with other state
While some writers classify the Foreign Relations requirement is “a consequence of
statehood” and not a “criterion” *°, others argue that it is a “decisive criterion” for statehood™.
The capacity to enter into relations with other States is related to State policy and for that, the
Statehood criteria does not impose an obligation on States to enter in such relations*. A State can
enter into these relations even without having an effective control over its population and
territory®. For instance, Somalia is a state and conducts relations with other countries, even if it
lost effective control over its territory*. Therefore, the capacity to enter into foreign relations by
States is a consequence rather than a criterion for Statehood.
e. Independence
Crawford has described the criterion of State independence as a “central criterion for
statehood”?*. Other academics have also suggested that this criterion could be implied from the
fourth criterion, implying that “without independence, an entity cannot operate fully on the
international scene”?. “The independence of a State is demanded in order to prove that the entity
can lead a separate existence. And that the entity should not be a continuation of another State”?’.

An independent State has two related elements: “the separate existence of an entity within

 Ibid., 61.

2 Slomanson, "Fundamental Perspectives on International Law", 62.

2 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 58.

23 Slomanson, Fundamental Perspectives on International Law, 62.

2 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 59.

» Crawford, "The Creation of States in International Law", 66.

%6 Ademola Oladimeji Okeowo, “Statehood, Effectiveness and the Kosovo Declaration of Independence,” SSRN
eLibrary (November 3, 2008): 3, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1316445&download=yes.

%’ Nii Lante Wallace-Bruce, Claims to Statehood in International Law (Carlton Pr, 1994), 57.

8
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reasonably coherent frontiers; and its not being ‘subject to the authority of any other State or
group of States?®. This means that a State has ‘no other authority than that of international law®.

The question that arises is from what the State must be independent. Generally,
independence has two categorizations: the formal and actual or real independence®. According
to Crawford, “[f]lormal independence exists where the powers of government of a territory (both
in internal and external affairs) are vested in the separate authorities of the putative State”;
whereas actual independence is defined as “the minimum degree of real government power at the
disposal of the authorities of the putative State, necessary for it to qualify as ‘independent’”.
Some academics have emphasized that actual independence is more necessary than formal
independence as a fulfillment for this criterion®'. On the contrary, others have argued that only
when the two types of independence exist, does the entity qualify as a State.

f. Sovereignty

Various scholars have argued that sovereignty is a fundamental criterion for the State,
that it is a “occasional synonym for state or nation” and that the State cannot exist without
ensuring full sovereignty in its territory*. State sovereignty has been described as “the evolving
relationship between the State and civil society between political authority and the
community...[being] as both an idea and an institution integral to the structure of western
thought... and to a geopolitical discourse in which territory is sharply demarcated exclusively

controlled”.

28 Crawford, "The Creation of States in International Law", 66.

% Ibid.

** Ibid.

31 Wallace-Bruce, "Claims to Statehood in International Law", 58.

32 Crawford, "The Creation of States in International Law".

33 Slomanson, "Fundamental Perspectives on International Law", 59.

9
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1.1.2 Additional Statehood Criteria

The traditional Statehood criteria were based on the effectiveness principle, but a
dramatic change made this effectiveness insufficient to justify Statehood. The world map
changed after the end of colonialism, with several new states emerging. If the international
community was able in nineteenth-century accept that a new entity meets the traditional
statehood criteria to its community, this situation changed after nineteenth-century™.

The questions however remain whether the traditional criteria are sufficient for Statehood
and are they necessary? In practice, some entities seem to have met the traditional Statehood
criteria, yet their claims of Statehood have been rejected; e.g. Rhodesia, however, entities that
did not seem to meet the traditional Statehood criteria have been accepted as States into the
United Nations, e.g. Congo 1960,

Consequently, additional criteria have been identified in international law, which ride on
the principle of legality and legitimacy. Therefore, in the contemporary international law the
effectiveness principle is not enough for Statehood claims.

a. Violation of International Law

New entities must not violate the main human rights to earn Statehood, meaning that if an
entity claims to be a State, it must respect the rules that the international community has laid
down. “[However] [t]he question is whether modern law regulates the creation of states to any
greater degree than this, in a situation involving illegal use of force”®. For this reason no matter

how effective is the existence of the entity in the international scenes, the statehood claims must

*V Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar,”
Vanderbilt University, School of Law (May 30, 2009) 42 VNITL 779: 822, accessed March 11, 2012,
http://www.amazon.com/International-responses-Kosovos-declaration-independence/dp/B002BNDZII.

» Crawford, "The Creation of States in International Law", 56.

36 Crawford, The Creation of States in International Law, 132, For instance, the international community responded
on the Iraq’s annexation of Kuwait in 1990.

10
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be denied if the existence of this entity was illegal according to international law®’. Therefore,
legal writers think that the legality of the state is an “additional fifth criterion of statehood”®, in
addition, Soctt Pegg points out that the legality of the creation of the entity is not just a criterion,
but rather is now “the only criterion for statehood”*®, For example, the international community
rejection to the unilateral declarations of statehood by Rhodesia on the ground that the
establishment of this entity was the result of illegality based on its discrimination racist policy.
b. Self- Determination

The right to self-determination is a fundamental and inalienable human right. This right is
highlighted in the UN preamble as; “We the Peoples of the United Nations Determined... [to]
respect principle of equal rights and self-determination of peoples™. It is “the people’s right to
choose how they will organize and be governed”*. The question is "[whether] the right of self-
determination has become a criterion of Statehood, and if so, with what [effects on international
law]"*. Many international conventions emphasize the people’s right to self-determination, for
instance Article 1 of the International Covenant on Civil and Political Rights (ICCPR), the
International Covenant on Economic, Social and Cultural Rights (ICESCR), among others**,

Additional, the concept of self- determination was accepted as a part of customary international

law, and as a part of jus cogens®, this mean the right to self-determination could be interpreted

7 Wallace-Bruce, “Claims to Statehood in International Law”, 67

3 Wallace-Bruce, "Claims to Statehood in International Law", 20.

¥ Scott Pegg, International Society and the De Facto State (Ashgate Pub Ltd, 1999), 127.
%0 “United Nations Security Council Resolution 216,” accessed November 26, 2012, http://daccess-
ods.un.org/TMP/5399942.99411774.html.

*" UN charter article 1.2 ( Purposes and principles)

2 Slomanson, Fundamental Perspectives on International Law, 71

2 Crawford, The Creation of States in International Law, 107

“ Vidmar, Jure cre, “Democracy and State Creation in International Law,” 62.

45 Wallace-Bruce, Claims to Statehood in International Law, 68.

a6 Wallace-Bruce, Claims to Statehood in International Law, 69

11
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beyond the colonial context, where this right could be extended to Kosovo and Palestine cases,
even if they are not a colonization cases.

The right to self-determination was a foundation for many of the colonial entities to claim
and gain their Statehood, regardless of how much effective government requirements might be
fulfilled”. Thus, if the nation had the right to self-determination the traditional Statehood criteria
are not required to be fully fulfill by the entity, e.g. the right to self-determination had affected
on the government requirement, where the lower level of effectiveness of government could be
accepted specially in decolonization situations*®. Actually, the right of self-determination
enabled many entities be granted State status, even without fulfilling the traditional Statehood
criteria®. The self-determination principle may affect the Statehood criteria if it affects
willingness of States to recognize a new entity*. For instance, self-determination can occur
within a state where certain group (s) within a State can decide to secede from a State, e.g.
Kosovo case®'.

In summary, the additional Statehood criteria have been advanced by some scholars
while others do not recognize them>>. The purpose of these additional Statehood criteria is to
ensure a legal basis for Statehood claim by entities®®. The additional Statehood criteria will

support my claim in my cases study.

4 Crawford, The Creation of States in International Law, 60.

8 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 60

9 Crawford, The Creation of States in International Law, 60.

*® Zohar Nevo and Tamar Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral
Independence,” Journal of International Law & International Relations 5, no. 2 (July 2009): 94.

*! Ibid., 94.

> Vidmar, Jure cre, “Democracy and State Creation in International Law,” 62.

>3 Vidmar, Jure cre, “Democracy and State Creation in International Law,” 62

12
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1.2 Kosovo Statehood Claimed
In 2008, Kosovo unilaterally declared itself independent. The declaration stated one of

the main reasons for Kosovo’s independence as “years of strife and violence in Kosovo that
disturbed the conscience of all civilized people”™. Ninety-four states have recognized Kosovo’s
independence™, but others consider its Statehood invalid according to international law, thus to

them Kosovo is not a State. In this section, | examine if Kosovo meets the Statehood criteria.
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1.2.1 Kosovo Statehood Criteria

Some scholars evaluate Kosovo as a State that has met all the requirements of the
Montevideo Convention. On the contrary, others argue that it would be difficult to determine the
Statehood of Kosovo according to the Montevideo requirements. In my opinion, the recognition
of Kosovo as a State is a political issue rather than a legal one. | will expand this argument by
examining Kosovo Statehood claim first, using the traditional Statehood criteria and the
additional arguments for Kosovo’s independence.

1.2.1.1 Traditional Statehood Criteria

a. Permanent Population
The requirement of permanent population is not a difficult issue in Kosovo’s Statehood

claims. As mentioned earlier, there is no minimum population required for an entity to qualify

> “Full Text: Kosovo Declaration,” BBC, February 17, 2008, sec. Europe,

http://news.bbc.co.uk/2/hi/europe/7249677.stm.
> “Who Recognized Kosova?,” KosovoThanksYou, accessed November 26, 2012, www.kosovothanksyou.com/.

13
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for Statehood**. Kosovo had nearly two million inhabitants, 90 per cent of whom were ethnic
Albanians™.
b. Defined Territory

The requirement of a territory could be more problematic than other demands. According
to Crawford it is enough to have an “effective government” control over “some area of territory”
to fulfill this requirement®. Some argue that Kosovo’s borders are stipulated in the Constitution
of the Socialist Autonomous Province of Kosovo of 1974. That under the 1946 Yugoslavia
Constitution, Kosovo organized as an autonomous region under the Republic of Serbia, but not a
republic by itself*. It, however, enjoyed equal rights almost as a republic®®. Soon after the
dissolution of SFR, Kosovo’s Assembly proclaimed the independence of Kosovo in 1991%. By
the independence declaration, Kosovo seceded from its motherland Serbia. While, Serbia claims
that Kosovo’s land still a part of its sovereign territory®, Kosovo claims that it is an
independence State with a defined territory. Thus, “substantial boundary or territorial dispute”
does not affect Statehood®. Israel, Kuwait, the Islamic Republic of Mauritania and Belize are
countries that existed despite the fact that, they had conflict about their territorial sovereignty®.
Hence, as it was ruled in the Court in the Island of Palmas Case, territorial sovereignty “involves

the exclusive right to display the activities of a State”®, which can be seen in Kosovo today.

*® crawford, The Creation of States in International Law, 55.

> Ibid., 407.

B\ Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar.”

> Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 98.
% Ibid.

LV Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar,” 789.
%2\ Jure Vidmar, “International Legal Responses to Kosovo's Declaration of Independence. V Jure Vidmar.”

6 Crawford, The Creation of States in International Law, 48.

** Ibid.

& Crawford, The Creation of States in International Law, 46. Island of Palmas Case (1928) 1 RIAA 829, 839
(Arbitrator Huber) 4 ILR 3, 103, 108, 110, 111, 113, 114, 418, 479, 482, 487, 492.

14
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c. Effective Government

The effective government criterion mainly means that the government has the power to maintain
a certain degree of law over its territory®®. Some writers argue that Kosovo does not satisfy this
criterion and that the government has “substantial shortcomings, even if UN and EU reports
showed that Kosovo’s government achieved significant progresses to build up an effective
institutions system in Kosovo”®’. Furthermore, it is questionable whether Kosovo really has such
a government, because “Resolution 1244 remains in force even after Kosovo’s declaration of
independence—there is still international territorial administration present”®®. Moreover, the
main functions of Kosovo’s territory are under international missions effective control, such as

UNMIK, EULEX® and NATO. In addition,

Kosovo has formed a functional assembly and established a police force;
however, other powers, such as the primary responsibility for law and order,
customs or monetary policy, are still in the hands of international representatives.
Local administration is still weak and ineffective; assessed in 2007 at 45 percent
effectiveness by the World Bank Institute. The presence of international forces is
still substantial; including some 13,000 NATO KFOR soldiers and some 1,600-
law enforcement and justice EULEX personnel ™.

However, some scholars have suggested that the government in Kosovo was established
be the resolution 1244 and the Constitutional Framework”™, and that the government could be

represented by The Provisional Institutions of Self- Government (PISG) in Kosovo, together

* Ibid., 55.

* Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 98.
8\ Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence. V Jure Vidmar,” 820.

® The European Union Rule of Law Mission In Kosovo, it work under the framework of UN Security Council
Resolution 1244, the aim of the mission is “The central aim is to assist and support the Kosovo authorities in the
rule of law area, specifically in the police, judiciary and customs areas”. See online: http://www.eulex-
kosovo.eu/en/info/whatisEulex.php

" Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 99.
"LV Jure Vidmar, “International Legal Responses to Kosovo's Declaration of Independence. V Jure Vidmar,” 799.

15
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with the Kosovo Police Service and the Kosovo Protection Crops’. Moreover, the government
exercises effective authority and does so “independently of Serbia” as well having “a completely
separate legal and institutional system from Serbia™”.

The main obstacle to the territorial requirement faced by Kosovo’s government is in the
North, where majority Serbians live and reject Kosovo’s declaration of independence. In short,
“the difficulties of asserting governmental power in North Kosovo do not preclude the
conclusion that Kosovo has governmental structures in place that represent the people of
Kosovo™”. In fact, the creation of independent Croatian and Bosnia-Herzegovinian States was
possible despite their government did not exercise control over their territories”. Therefore,
Kosovo could satisfy the effective government requirement, even if it is under international
administration”.

d. The Capacity to Enter into International Relations

The capacity to enter into international relations as a requirement for Statehood, as seen

at earlier, is more a consequence of rather than a criterion for Statehood”’. The capacity to enter

into international relations is to rely on foreign presence, which I will discuss in the Kosovo de

facto state chapter. In general, Kosovo had been part of international relations; it is a member in

7> Robert Muharremi, “Kosovo’s Declaration of Independence: Self-Determination and Sovereignty Revisited,”
Review of Central and East European Law 33, no. 4 (2008): 426, doi:10.1163/157303508X339689.

7 Ibid

I Muharremi, “Kosovo’s Declaration of Independence,” 427.

> Malcolm N. Shaw, International Law (Cambridge University Press, 2003), 201.

7%\ Jure Vidmar, “International Legal Responses to Kosovo's Declaration of Independence. V Jure Vidmar,” 819.

77 Crawford, The Creation of States in International Law, 61.
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World Bank, and the International Monetary Fund (IMF)" and had a foreign presenter in many
countries, such as United States’, United Kingdom®.
e. Kosovo's independence

The independence of a State, which may be described as sovereignty, means, “the State
has over it no other authority than the international law, and it is not placed under the legal
authority of another state or group of states”®'. Proponents of Kosovo’s’ independence argue that
the “the international presence and the continuing process of institution-building ensure Kosovo's
ability to become a viable independent entity, thus meeting the criteria”®. However, as
Charlesworth and Chinkin claim, the “restraints on independence” do not infringe on Statehood
if they “are accepted voluntarily”®. Therefore, the international presence can be viewed as a
situation consented by Kosovo and thus “indicating--and not disproving--its sovereignty”®*.

However, objectors of Kosovo’s independence argue that the international presence in
Kosovo was not a result of its consent, be cause by the time the Resolution 1244 and the
Constitutional Framework were adopted, Kosovo had not yet declared its independence®. They

also argue that the situation of Kosovo is different from that of Bosnia-Herzegovina for instance,

where “the limitation on the independence of its government was accepted by Bosnia-

’8 Bureau of Public Affairs Department Of State. The Office of Website Management, “Kosovo Joins the IMF and

World Bank” Press Release|Media Note, U.S. Department of State, June 29, 2009,

http://www.state.gov/r/pa/prs/ps/2009/06a/125489.htm.

7 “Text of a Letter from the President to the President of Kosovo,” accessed November 27, 2012,

http://georgewbush-whitehouse.archives.gov/news/releases/2008/02/20080218-3.html.

8 “Country Profile: Kosovo,” accessed November 27, 2012, http://www.fco.gov.uk/content/en/country-

profile/europe/fco_cp_kosovo?profile=intRelations.

8l Muharremi, “Kosovo’s Declaration of Independence,” 428.

8 Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 103.

8\ Jure Vidmar, “International Legal Responses to Kosovo's Declaration of Independence” 820.

:: Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 103.
Ibid.
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Herzegovina voluntarily and after it had already become a state”®. In contrast, Kosovo did not
accept the “restrictions to independence” voluntarily, but it accepted “to comply with the pre-
existing legal arrangements governing its territory”. Additionally, Kosovo does not have the
“constitutional capacity to demand the withdrawal of international forcers”, and, the
requirement of independence as a criterion of Statehood in Kosovo might be considered
“deficient”.

In summary, although opponents to Kosovo’s independence raise strong arguments, the
claim for Statehood by Kosovo could still be valid. As we are going to point out in chapter three,
States’ practice showed that “the creation of states on the basis of such international consensus
does not necessarily require the strict application of the principle of effectiveness and
independence to assess whether the entity in question fulfills the requirements to be a state
pursuant to international law”®%. In 1913, Albania was recognized as a State, Israel in 1948,
Congo in 1960 and in 2011, the State of South Sudan was admitted as the 193rd member state of
the UN®. In all these cases, the countries did not completely fulfill the traditional Statehood
criteria. For example, Congo’s application in 1960 for a UN membership was accepted®, despite
several arguments that Congo was not a “State” according to international law®'. Congo did not
have independence or an ineffective government, two factions in the country also claim to be the
lawful government, and it faced political and military foreign interference from Belgium.

Additionally, there were movements propagating secession and causing violence in the territory,

¥ c. Hillgruber, “Article. The Admission of New States to the International Community,” European Journal of
International Law 9, no. 3 (1998): 491.
¥ Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 103.
8 Muharremi, “Kosovo’s Declaration of Independence,” 428.
8 “Member States of the United Nations.,” accessed October 9, 2012,
https://www.un.org/en/members/nonmembers.shtml.
Z? Crawford, The Creation of States in International Law, 57.

Ibid., 57.
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requiring the immediate and continued international aid. Despite all the above, Congo was
recognized as a State®.

1.2.1.2 Additional Arguments Support Kosovo Statehood Claimed

This section will show that, even if the traditional Statehood criteria does not qualify to
give Kosovo Statehood, other possible considerations go beyond the classical criteria and
support Kosovo’s independence. These arguments are based on the right of self-determination as
a fundamental right. Kosovo’s people had the right to choose the way to achieve their
determination, and they did by declared their independence in 1999. Also, the massive human
rights violation by the Serbs in Kosovo, give us an additional criteria that Kosovo had the
position to claim statehood. Therefore, it will be helpful to examine other arguments in Kosovo’s
independence issue, could support Kosovo statehood claim.

a. Kosovo and the Right of Secession

The state secession is a problematic issue under the international law. Secession refers to
“the severing of one portion of a State for the typical purpose of achieving independence”®. For
instance, Pakistan separated from India in 1947, and then in 1971, Bangladesh separated from
Pakistan®. The question is what the legal status of Kosovo was at the time the Kosovo Assembly
declared it independent. The UN resolution 1244 did not “interfere with Serbia’s official
sovereignty over Kosovo; it did effectively curtail Serbia’s ability to govern the province”®. This
means that Kosovo was a part of Serbia, when it declared its independence. However, if we
assumed that Serbia had held sovereignty over Kosovo at the time of independence, the issue that

would arise is whether Kosovar had right of the unilateral secession from Serbian territory.

* Ibid., 56

3 Slomanson, Fundamental Perspectives on International Law, 70.
** Ibid.

» “Bridgette_Martin.pdf,” accessed March 12, 2012,
http://www.otago.ac.nz/law/oylr/2008/Bridgette_Martin.pdf.
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The international law neither acknowledges the right of ethnic groups to unilaterally
secede from a parent State nor explicitly prohibits this kind of secession®. This is because
secession according to international law is “at odds with the fundamental principle of territorial

97 However, as a result of the modern Statechood changes, the right to ‘remedial

integrity
secession’ was established. The 1970 Declaration on Friendly Relations maintained the principle
of territorial integrity, although the Declaration “implicitly acknowledges an exception to its
protection when government denies people the right to self-determination and equality”®. This
exception was supported by international law writers who suggested that international law allows
for ‘remedial secession’ in exceptional circumstances, for example, in situations of extreme
violations to human rights without the possibility of internal solutions, or when the right of self-
determination was denied of a minority group®. However, other writers argued against the
existence of a right to remedial secession, depending on the lack of international practice and
opinio juris in this field. The Bangladesh secession could, for instance, support the idea of the
possibility of remedial secession'®. In 1971, the Pakistani government attacked the Bangladesh

101

movement in a campaign that included severe human rights violations™ . As a result, the Indian

armed forces reopened and attacked Pakistan, “effectively paving the way for Bengali

independence™*®.

%*g. s, Brown, “Human Rights, Sovereignty, and the Final Status of Kosovo,” ed. H. H. Perritt, CHICAGO KENT LAW
REVIEW 80, no. 1, Symposium: Final Status for Kosovo: Untying the Gordian Knot (2005): 256.
% Ibid.
% Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 105.
99 .

Ibid.
10 A Orakhelashvili and M. Planck, “Statehood, Recognition and the United Nations System: A Unilateral
Declaration of Independence in Kosovo,” Max Planck YB UN L 12 (2008): 6.
101 .

Ibid.
1% Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 96.
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Reports were shown that Kosovars was subjected to systemic violation of human rights,
such as ethnic cleansing and discrimination under Serbian ruling'®. The Kosovo government
engaged in non-effective peaceful negotiations'®. This argument was supported by both the
United State and the United Kingdom, as the representative of United State argued that;

Towards the end of the decade [1990s], the Serbian Government of

Slobodan Milosevic brought ethnic cleansing to Kosovo. Responding to that

humanitarian disaster and clear threats to international peace and security, NATO

led a military intervention that stopped the violence and brought peace to Kosovo

The Security Council solidified that peace by adopting resolution 1244...an

unprecedented resolution that provided for an interim political framework and

circumscribed Serb sovereignty in that territory, and that called for the
determination of Kosovo’s final status'®

In summary, international law should leave the door open for territories facing human
rights violation to get their own independence, as a means to solve international conflict. In
Kosovo, the Serbian army committed ethnic cleansing crimes. In light of this human right
violation, the international community should recognize remedial secession for Kosovo.

b. The Significance of International Involvement and Administration

Another possible framework which could legitimize Kosovo’s independence is the
international involvement. This view suggested that because of the international involvement,
Kosovo should no longer be governed by Serbia'®. Moreover, the international involvement and
institution-building could be seen as a step towards Kosovo’s fulfilment of the traditional

Statehood criteria. In this case, Kosovo would be in the same position as Timor-Leste “where

international administration and guidance in institution-building promoted the international

% Ibid., 99.

% Ibid., 106.

105 Security Council Meeting on Feb. 18, 2008, at 18

1% Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,”
106.
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recognition of Statehood™”’. However, the opponent’s of Kosovo independence believed that
this international involvement is “forbidding Kosovo from declaring independence
unilaterally”*®. In my opinion, international involvement indicates that the international
community accept the Kosovo future State. In the 1244 UN Resolution, which was adopted by
the UN Security Council, emphasized in its preamble that “territorial integrity of the Republic Of
Yugoslavia” must be guaranteed. However, the resolution decided that the “Member States and
relevant international organizations establish the international security presence in Kosovo.””.
The resolution further decided to deploy “international civil presences” that authorized the UN
Interim Administration Mission in Kosovo (UNMIK) to provide “an interim administration for
Kosovo, facilitating Kosovar ‘substantial autonomy’ and ‘meaningful self-administration’>**°,
Additionally, the political determination of a final status of Kosovo, without setting a deadline,
was suggested by the resolution thus;
in order to provide an interim administration for Kosovo under which the

people of Kosovo can enjoy substantial autonomy within the Federal Republic of

Yugoslavia, and which will provide transitional administration while establishing

and overseeing the development of provisional democratic self-governing

institutions to ensure conditions for a peaceful and normal life for all inhabitants

of Kosovo''!

Although, the purpose of the resolution was to ensure that the people of Kosovo would be
able to enjoy substantial autonomy, its outcome was not effective. Therefore Kosovo became an

“internationally administered territory being put under the international trusteeship system of

Chapter XII of the UN Charter>**.

%7 Ibid.

1% |bid.

1%y Jure Vidmar, “International Legal Responses to Kosovo’s Declaration of Independence.” 796.

Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,” 99.
" “NATO & Kosovo : UN Resolution 1244 (1999) - 10 June 1999,” accessed November 27, 2012,
http://www.nato.int/kosovo/docu/u990610a.htm.

M2\ Jure Vidmar, “International Legal Responses to Kosovo's Declaration of Independence.” 799.
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c. Non-Productive Negotiations
This argument indicates that the political process envisioned by Resolution 1244 has
failed, thus Kosovo’s supporters believe that there is no other option but independence for
Kosovo'®. The supporters explained that the deadlocked negotiations and the political instability
caused the uncertainty to its future and that could reflect Kosovo’s development, such as
attracting foreign investment™*. Therefore, there is no other way than full independence Kosovo
State.
d. Avoiding Destabilization
The main aim of the UN is to promote peace and security in the international community.
For that reason another argument used by the supporters of Kosovo’s independence is that we
cannot repeat the past by reintegrating Kosovo into Serbia'*>. This argument was supported by
the Ahtisaari plan which claims that reintegration of Kosovo into Serbia Kosovo “is not a viable
option, and that the return of Serbian rule over Kosovo would be “unacceptable to the vast
majority of the people of Kosovo and would provoke violent opposition”**°. It added that “the
assumption at the root of this argument is that in a case where reaching an agreed solution is
impossible, the solution causing the least violence and unrest should be chosen”*"’. Which is to
create s full Kosovo State.
1.2.1.3 Conclusion
In my opinion, Kosovo is a State. From the factors presented in this section, Kosovo is

entitled to declare its independence. Firstly, the traditional Statehood criteria could be

3 Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence,”

106.
" bid.
' bid., 107.
1 bid.
7 1bid.
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imperfectly complete, but under these criteria, we could see Kosovo as a State. Secondly, for
decades, the Kosovar have suffered from abuses and unfairness, they were seen as second class
citizens under Serbia’s rule and for that reason, the only option after all these years of instability
is to be independent, to rule themselves, and to choose their future, since they have the right of
self-determination. In other words, the Additional Statehood criteria, of Self- determination and
mass violation of human rights give Kosovo legitimate appearance as a State. Thirdly, if Kosovo
had a problem with the international presence that does not mean it loses the right to ‘have a
State’. Actually we can say that this presence would support Kosovo to settle and declare her
independence. Additionally, deadlocked negotiations, promoting peaceful atmosphere for
Kosovo and avoiding destabilization, are reasons that the international community should
consider as reasons for Kosovo’s declaration of independence. Finally, for the last years, Kosovo
has shown a strong political commitment for protection of human rights and has been a peaceful
State. For that, the international community cannot just keep Kosovo’s unsettled status forever

but to reach a final decision and have a new State on the world map.

1.3 Palestine Statehood Claimed
In 2011, Mahmoud Abbas, the president of the Palestinian National Authority (PNA) and

chair of the Palestine Liberation Organization (PLO)™® submitted a formal request to the UN-
General Assembly to recognize Palestine as a State with full UN membership**®. Palestine’s

Statehood was unilaterally declared by the Palestine National Council in 1988 and from that

"8 The PLO is “a political and military body formed in 1964 to unite various Palestinian Arab groups in opposition

to the Israeli presence in the former territory of Palestine”, Al-Fatah Palestinian party, led by Yasser Arafat, was the
dominated Party in the organization. The PLO was recognized by the Arab nations as ‘ the representative of all
Palestinians’. And the Palestine National Council is the PLO legislation council. “Palestine Liberation Organization
OxfordReference”,n.d.,http://www.oxfordreference.com/view/10.1093/0i/authority.20110810105543875?rskey=

Ah5aba&result=3&q=the%20Palestine%20National%20Council.

% khaled Elgindy, “Palestine Goes to the UN,” Foreign Affairs 90, no. 5 (October 2011): 102—113.
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time, about 128 countries have recognized Palestine as a State'*. In this section, | will examine

Palestinian Statehood criteria, in order to see, whether it is a state or not.

1.3.1 Palestine Statehood Criteria

Palestine has sought to have official international recognition as a State more than once.
In 1989, the PLO applied for membership in the World Health Organization (W.H.O); however,
the United States’ political and financial influence stopped this attempt’**. The W.H.O
subsequently asked the PLO to withdraw Palestine’s applicationlzz. A few weeks after the
withdrawal of Palestine’s application, the PLO submitted a ratification document to the ‘Geneva

Conventions of 1949’ to Switzerland but the government responded that “Due to the incertainty

120 Negotiations Affairs Department (25 September 2011). “International recognition of the State of Palestine”.
Palestinian National Authority. Retrieved 7 April 2012. “English 127 (235x444) Map.jpg (JPEG Image, 444x235
Pixels),” accessed September 21, 2012, http://www.nad-
plo.org/userfiles/image/English%20127%20%28235x444%29%20map.jpg.

2! john B. Quigley, The Statehood of Palestine: International Law in the Middle East Conflict (Cambridge University
Press, 2010).

122 (n.d.)35 Rutgers L. Rec. 1, 1 (2009).
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[sic] within the international community as to the existence or the non-existence of a State of

Palestine” it is not in a position to determine whether Palestine is a State or not'?*,

The legal status of Palestine continued to be under scrutiny by different authorities. For
instance, in 2004, the International Court of Justice (ICJ) in an advisory opinion regarding ‘the
Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory’ ruled
that the construction was against international law, where the court recognized Palestine as an

*124 the Palestinian Statehood and the occupation will be argued later in this

‘occupied territory
section. Also, in 2011, the International Criminal Court (ICC) rejected Palestine’s declaration
accepting the court’s jurisdiction under Article 12(3) of the Rome Statute, which allows States
not party to the statute to accept the Court’s jurisdiction over crimes against humanity and war
crimes. Palestine’s declaration was in regard to the crimes committed by Israeli army in Gaza
during the ‘Operation Cast Lead” of December 2008'?°. The ICC General Prosecutor said that
“Palestine should be recognized by the U.N as a State first before its request to investigate
crimes within its territories can be accepted”'?®. However, finally in October 2011, Palestine
became the 195" full member of UNESCO by 107 to 140 votes and 52 abstentions*?’. Recently,
in September 2011, Palestinians submitted an application for admission to membership in the
United Nations for ‘the State of Palestine’*?®. On the Palestinian first attempt they bid for “full-

bh

member State membership, however recently they shift the request for “non-member State

2 |bid.

4 wc)  Advisory Opinion on the Wall in the Occupied Palestinian Territory”, n.d.,
http://www.un.int/wcm/content/site/palestine/cache/offonce/pid/11542;jsessionid=4862851B962613642014EAB
C8328DCE1.

2 e Rejects  Palestinian  Request to Investigate  Crimes  Within Its  Territories, 2012,
http://www.youtube.com/watch?v=rp8SfQUWTus&feature=youtube_gdata_player.

2% |bid.

127 steven Erlanger and Scott Sayare, “Unesco Accepts Palestinians as Full Members,” The New York Times, October
31, 2011, sec. World / Middle East, http://www.nytimes.com/2011/11/01/world/middleeast/unesco-approves-
full-membership-for-palestinians.html.

128 “Application of the State of Palestine for United Nations Membership(23 Sept 2011)”, n.d.,
http://www.un.int/wcm/content/site/palestine/pid/29805.
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membership, the different between the both legal status will be examine under the UN
recognition in chapter three.

With this long history of seeking to get international recognition for Palestinian
Statehood, legal scholars and policy makers have been debating the viability of the future of the
Palestinian State. This section will determine whether Palestine is or could be a future State on
the world map by answering two questions? 1) Has Palestine met the requirements for traditional
and additional statehood criteria? 2) What are the other legal scenarios for the Palestinian

statehood application?
1.3.1.1 Traditional Statehood Criteria

According to the Montevideo Convention 1933, in order to become a State, Palestine
must possess the following qualifications; ‘a permanent population; a defined territory;
government and the capacity to enter into relation with other States’.

a. Permanent Population

The Palestinian population in the West Bank and Gaza Strip fulfills the requirement of a

‘permanent population’, which is recognized as such by the international community*?® and the

Israeli government™*°,

However, one of the controversial issues under this criterion is the 1948 and 1967
Palestinian refugees, concerning whether they would be part of ‘Palestinian population’ or not.

Some legal writers have emphasized that the creation of the Palestinian State, with just the

131

recognition of its population, would leave 4,766,670 of Palestinian refugees accidentally

129 council of League of Nations, Mandate for Palestine, arts. 2 & 3 ; GA Res. 181, UN GAOR, 2d Sess., UN Doc
A/RES/181 (1947); GA Res. 12/43, UN GAOR. 45" 43™ Sess, UN Doc A/RES/ 43/21 (1988).

B9 Article 11l “Annex: Declaration of Principles on Interim Self-Government Arrangements,” European Journal of
International Law, no. 4 (1993): 572.

BLYyNRWA”, n.d., http://www.unrwa.org/index.php.
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disenfranchised” and without a legal representation in the UN, if the PLO loses its ‘observer-
state status” in UN'®, However, the fact that large number if population is out of the country, is
in itself no bar of Statehood as long as there is a “substantial number of permanent
inhabitants™***, This was the position of International Court of Justice in the Western Sahara
case, where the court consider the population of Western Sahara (Sahrawis) is sufficient for the
purposes of Statehood™**.

| think that the refugee issue is intimately related to the outcome of the permanent-status
negotiations. The refugee dilemma cannot therefore, defeat the creation of the Palestinian State
or cause the end of the PLO as a representative of the Palestinian People until a solution to the
refugee problem is reached, as Goodwill said;

The interests of the Palestinian people are at risk of prejudice and
fragmentation, unless steps are taken to ensure and maintain their representation
through the Palestinian Liberation Organization, until such time as there is in

place a State competent and fully able to assume these responsibilities towards the
people at large'®

In summary, even if there is a problem regarding the Palestinian refugees, still the population on
Palestinian territories appears to be satisfied at least with the West Bank and Gaza Strip

population.

132 “plestinian State Could Leave Millions of Refugees with No Voice at UN,” The Guardian, August 26, 2011,
http://www.guardian.co.uk/world/2011/aug/26/palestinian-state-refugees-voice-un.

33 D, Raig, Developments in International Law Vol 43: Statehood and the Law of Self-Determination (Martinus
Nijhoff Publishers, 2002), 59.

B4W. S. Case, “Advisory Opinion,” ICJ Rep 12 (1975).

135 “palestinian State Could Leave Millions of Refugees with No Voice at UN.”
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b. Defined Territory

Palestine’s defined territory is the West Bank and Gaza Strip with its capital being East
Jerusalem, known as POT since 1967*%¢. However, the defined territory raises three main points:

fragmentation, imprecise demarcation, and the borders dispute.

Firstly, the Palestinian territory is a fragmented territory. While Tel Becker, claimed that

~137 other writers

the “areas under Palestinian Control are highly fragmented and non-contiguous
stress that the territory of the State in international law does not require continuity of the
territory®®. For example, Alaska is a separate territory but is still part of the United States, the

same for East Prussia for Germany between 1919 and 1945

Secondly, the imprecise demarcations issue, according to Francis A. Bolye, the “territory
of a state does not have to be fixed and determinate”, therefore Palestine does not have to declare
its borders™*.

Thirdly, Palestine’s borders are disputed, but that does not affect the existence of a State.
In short, the State’s existence does not depend on the delimitation of boundaries, even if there are

5141

“substantial boundaries or territorial dispute It is thus sufficient for an entity to have

3® Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence.” As

it was stated on the Palestinian Declaration of independence. Also, the Palestinian territory as such is defined by
the international community, for example in the ICJ in its advisory opinion about the wall in the occupied
Palestinian territory, stating that ‘Palestinian territories which before the armed conflict of 1967 lay to the east of
the 1949 Armistice demarcation line (or “Green Line”) and were occupied by Israel during that conflict” also on the
UN S.C Resolutions 242, 338

7 Tal Becker, ‘International Recognition of a Unilaterally Declared Palestinian State: Legal and Policy Dilemmas',
online: Jerusalem Center for Public Affairs <jcpa.org/art/beckerl.htm> [Becker]. Dr. Tal Becker is a international
lawyer and member of the Israel Bar Association, working as an assistant legal adviser at the Israeli Ministry of
Foreign Affairs.

138 Crawford, The Creation of States in International Law, 47. also see, Boyle, “The Creation of the State of
Palestine.”

% The Republic of the Marshall Islands consists of 1,225 islands grouped into twenty-nine atolls and five individual
islands. Population 67,182, the capital is Majuro and with Land area 181 km. Roberta Baxter, Marshall Islands
(Great Neck Publishing, 2011).

140 Boyle, “The Creation of the State of Palestine.”

Crawford, The Creation of States in International Law, 49.
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“sufficient consistency territory” where it “exercises independent public authority over that
territory” to have Statehood'*?. Both Israel and Palestine had a dispute over their boundaries;
however, the UN accepted Israel’s application for Statehood, despite the Israeli-Palestinian

conflict over these frontiers*3,

In other words, Palestine’ territory sufficiently fulfills the ‘defined territory’ requirement
since the fragmentation, imprecise demarcation, and borders dispute factors do not defeat the

144

requirement ™. In fact, the government of Israel and the future government of Palestine could

enter peaceful negotiations to determine these borders as two States/governments*>.
c. Effective Government

The effective government requirement seems to be one of the most problematic
requirements in the Palestinian Statehood claim. Some analysts argue that the PNA, which was
created under the D.O.P, is a government with limited sovereign powers'*®, and that the PNA
just had effective control over its population, not over its territory**’. In support of this argument,
Tal Backer stats that even if the D.O.P gave some administrative powers to PNA, the main State
powers will be exercised by Israel itself, not the PNA; such as the external security and
diplomatic relations, and Israeli cooperation or approval to be exercised by the PNA,; such as the

“conferral of permanent residency status” power, which made the PNA in practical dependent on

Israel*,

142 Crawford, The Creation of States in International Law, 49-50.

Boyle, “The Creation of the State of Palestine.”

Nevo and Megiddo, “Lessons From Kosovo The Law of Statehood and Palestinian Unilateral Independence.”
Boyle, “The Creation of the State of Palestine.”

Crawford, “The Creation of the State of Palestine: Too Much Too Soon?”E.J.I.L. 1990, 1(1/2), 307-31, also “Tal
Becker, ‘International Recognition of a Unilaterally Declared Palestinian State: Legal and Policy Dilemmas'

¥ bid.

18 “|nternational Recognition of a Unilaterally Declared Palestinian State: Legal and Policy Dilemmas’ by Tal
Becker”, n.d., http://jcpa.org/art/becker2.htm.
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Israel collects the tax revenues that comprise two thirds of the [PNA]
budget; the Palestinian economy is very dependent on the Israeli market for
employment; the [PNA] does not have its own infrastructure and receives its
electricity and fuel from Israel; and Israel controls all exits and entrances to the
[PNA]. Furthermore, Israel has not refrained from using its power over the
[PNA], or applying pressure on its leaders, especially after the Hamas ascendance
to power in 2006'*°.

Regarding to this argument, firstly, the PNA constitutes an ‘effective government’ for the
new Palestinian Statehood, since, Article | of the D.O.P stats that “the West Bank and Gaza Strip
would be considered a single territorial unit,” over which the PNA “would have sole
jurisdiction™®. Accordingly, the PNA has the authority to exercise legislative, executive,
judicial, and internal security authorities, and in practice, it has exercised unlimited power to
administrate the West Bank and Gaza Strip*>*.

Secondly, the limitation on its responsibilities, such as the external security and
diplomatic relations, does not necessarily defeat the requirement of effective government,
because international law does not necessarily require an entity to exercise all these powers in
order to satisfy the government criterion>2. Monaco, San Marino and Liechtenstein, which are
widely regarded as States, do not exercise external security and diplomatic relations, yet they are
considered to be States™. Thirdly, some analysts believe that the limitation on the PNA’s
powers may no longer be valid, because the D.O.P agreement is limited in time, and it expired by

September 13, 2000™*.

%975 ). Int'l L. & Int'l Rel. 89, 108)

PO \william Worster, “THE EXERCISE OF JURISDICTION BY THE INTERNATIONAL CRIMINAL COURT OVER PALESTINE”
(n.d.)26 Am. U. Int’lI L. Rev. 1153, 1154 (2011).

*!Ibid.26 Am. U. Int’| L. Rev. 1153, 1154 (2011).

2 |bid.

% bid.

B4 “nternational Recognition of a Unilaterally Declared Palestinian State: Legal and Policy Dilemmas’ by Tal
Becker”, n.d., http://jcpa.org/art/becker2.htm.
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However, the government requirement is challenged in Palestine’s context, because two
parties claim to have lawful control over the territory’*®. Fatah and Hamas, the two Palestinian
political parties, claim to be entitled to governmental power. However, we can say that at
present, Palestine’s political faction; Fatah (PNA), Hamas, and eleven other groups, have agreed
to resolve their internal political differences and support the creation of a unity government.
“...in principle, the factions agreed on; the establishment of new government, a new parliament,
a unified political leadership, and holding presidential and parliamentary election to allow

.. . 1
Palestinians to choose their leader’**®.

Furthermore, Prime Minister Salam Fayyad had in August 2009 started a ‘Two-Year path
to Palestinian Statehood’. His plan aimed to build the State’s democracy; effective institutions
and vibrant economic structures, to enable Palestinians govern themselves and build a de facto
State’®’. The World Bank credited him “with making substantial improvements in Palestinian

State institutions” for his management of the West Bank™®,

In other words, we could say that the effective government requirement is fulfilled, since
Palestine’s limited powers and a potentially fractured territory does not mean the PNA is not

government for the purpose of establishing Palestinian Statehood.

155 . .
Slomanson, Fundamental Perspectives on International Law, 62.

156 “palestinian Factions Agree Pact,” BBC, May 4, 2011, sec. Middle East, http://www.bbc.co.uk/news/world-
middle-east-13277734.

7 “prime Minister Salam Fayyad’s Two-Year Path to Palestinian Statehood | Jerusalem Center For Public Affairs,”
Jerusalem Center For Public Affairs, accessed September 27, 2012, http://jcpa.org/article/prime-minister-salam-
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sec. World / Middle East, http://www.nytimes.com/2011/09/12/world/middleeast/12palestinians.html.
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d. The Capacity to Enter into International Relations

An entity which is incapable of engaging in foreign relations cannot be defined as a
State™. Within the D.O.P framework, the PNA “will not have powers and responsibilities in the
sphere of foreign relations...”*®®. However, The PLO was accepted to conclude international
agreements with States or international organizations “for the benefit of the PNA”, which
implied that the PNA could have the capacity in the future to hold the responsibilities of
international relations. Furthermore, the relationships between the international community and
the PNA indicted that Palestine is a State'®!, which means the PNA is able and ready to enter into
international relations.

For example, the UN is treating Palestine as a ‘State’. For instance, in 1989, its General
Assembly was planning to have a resolution to name ‘Palestine’ as a State in its documents.
However, this resolution was never put to vote because of United States’ interference, which
again threatened to withhold its UN dues™. Also, the UN Security Council “let [Palestine]
participate routinely in Security Council sessions when relevant issues were on its agenda. Under
Security Council rules, only a “State is entitled to participate™. Besides, after the Palestinian
Declaration of Independence in 1988, the General Assembly adopted Resolution 43/177,
essentially to “acknowledg[e] the proclamation of the state of Palestine ...” by 104 in favor, the

164

US and Israel opposed, and 44 abstaining™". As John Quigley stats, “this strong vote indicates

that Palestine was regarded as a State” and if the international community considers the

159 Ibid, 56, Also, super note 185 Becker
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%1 (n.d.)35 Rutgers L. Rec. 1, 1 (2009
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1% See ,super note 178 Boyle 302, Also super note 175 Quigley
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Palestinian Declaration of Independence as invalid as they did with the Turkish Republic of
Northern Cyprus, they will reject it “so loudly and clearly”®.

Secondly, it may be argued that Israel itself has supported the claim that the Palestinian
State exists'®®. Israel defined its boundaries after the Jewish People’s Council accepted to declare
sovereignty over the territory recommended by the UN Partition Plan for decades, which means
Israel accepted the 181 resolution that created the Jewish and Arab States'®’. Furthermore, for
decades, Israel has emphasized Palestine’s recognition of her right “to exist in peace and
security”.

Israel entered into a long peaceful negotiation with Palestine and signed peaceful
agreements implying that all these agreements could lead to Palestinian Statehood. Or why were
they going through years of negotiation, why was the international community encouraging
Palestine to negotiate and reach a peaceful agreement with Israel'®®? If the PNA representing the
State of Palestine was not responsible for its international conducts, these efforts would be
meaningless. Furthermore, the Israeli government defended its last war in Gaza arguing that it
was exercising its right to self-defense under Article 51 of the UN charter. This meant that Israel

was under armed attack by Palestine —which, although restricted within the Gaza Strip, was a

State'®®,

1% (n.d.)35 Rutgers L. Rec. 1, 1 (2009)

1% John Reynolds, “Sovereignty, Colonialism and the ‘State’ of Palestine Under International Law,” SSRN eLibrary
(June 13, 2009), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1682636.
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October 1, 2012, http://talknic.wordpress.com/2010/12/16/israel-has-no-fixed-borders-on-may-22-1948-israel-
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Thirdly, more than 100 countries recognize Palestine as a State, while others maintain
diplomatic relations with the Palestinians in one form or another'™. Finally, UNESCO is the first
international organization to give full membership to the State of Palestine, “in a diplomatic

victory won despite stiff resistance from the United States and Israel”*".

Therefore, we can assert that Palestine had the capacity to enter into international
relations, despite non-recognition by many States and their refusal to engage with her in
international relations.

e. Independence & Sovereignty

An entity can be acknowledged as a State if it possesses independence'’®. State
independence means “the right to exercise therein, to the exclusion of any other state, the
functions of a state”'’®. Palestinians cannot claim to a totally functional independent State, in
fact, her economy, as indicated earlier, is dependent on Israel with two thirds of its budget and is

heavily reliant on foreign aid with 30% of the GDP*"*.

Although Palestine does not have control over its borders, or its airspace'”

, it is not easy
to establish an independent State, and many existent States also depend on foreign aid*"®. Some
people have argued that the main obstacle to Palestine’s attainment of independence is Israel’s

conduct. For instance, former United States President Jimmy Carter says: "Israel's continued

170 “palestinian Statehood Recognized by over 100 Countries, Iceland Most Recent in Europe to Do so | News |
National Post,” National Post, accessed September 30, 2012,
http://news.nationalpost.com/2011/12/15/palestinian-statehood-recognized-by-more-than-100-countries/.
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control and colonization of Palestinian land have been the primary obstacles to a comprehensive
peace agreement in the Middle East ™"’

Secondly, besides a ‘defined territory’ and an ‘effective government’, an entity has to
have sovereignty over its territory and population. In that regard, we shall discuss who has
sovereignty over the West Bank, Gaza Strip, Gaza Strip was under Egyptian control from 1948
to 1967, although Egypt never proclaimed that Gaza Strip is under its sovereignty and always
treated it as part of Palestine’’®. However, the West Bank was under Jordanian control from 1948
to 1967. “Jordon did assert sovereignty, but did so subject to Palestine’s overriding claim to the

territory”. But again, in 1988 Jordon renounced its sovereignty claimed over the West Bank*"®.

After the 1967 war, Israel controlled the West Bank and Gaza Strip, but as a belligerent
occupant, Israel could not claim sovereignty over the two territories; applying to the international
law rule that “upon entry of a belligerent occupant “[t]he legal (de jure) sovereignty still remains
vested where it was before the territory was occupied”lgo. The occupier does not, therefore, in
any way, acquire sovereign rights in an occupied territory; therefore, the sovereign must go back

to the original inhabitant of the territory, for instance, after the Ottoman Empire lost sovereignty,

181
d8

the Palestinian State emerged"". As Crawford asserts

the obligation arises irrespective of the legality of the underlying use of
force, for example it does not matter whether Israel was acting is self-defence in
occupying the West bank and Gaza Strip during the Six Day War: whether or not
it was then acting lawfully, third state are obliged not to recognize its sovereignty
over those territories pending a final settlement'®.

177Jimmy Carter, Palestine: Peace Not Apartheid (Simon & Schuster, 2007).
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All in all, Palestine meets the traditional Statehood criteria: it has a population living in a
defined territory - the West Bank and Gaza Strip. Also, the PNA as an effective government has
control over Palestine its territory and proven its capacity to enter into international relations.
However, opponents to this conclusion argue that Palestine does not meet these traditional
criteria. Therefore, on the next section, we will explore some additional statehood criteria to
support the Palestinian Statehood claims.

1.3.1.2 The Additional Statehood criteria

The Additional Statehood requirements assert that an entity seeking recognition has to
demonstrate that it has not been established illegally; it works according to international law, and
that its claim to Statehood is compatible with the right to self-determination®. Thus, it is
necessary to determine whether Palestine satisfies these criteria.

a. Violation of International law

Contemporary jurists have affirmed that “unlawful acts associated with the establishment

184 Few can deny the

of a nascent State prevent its recognition by the international community
legality of the creation of the Palestinian State; to begin with, the Palestinian Declaration of
Independence was widely acknowledged by the international community*®. Secondly, the Israeli

government believes that the Palestinian State will exist, but it still insists on negotiation as the

only path to the Palestinian Statehood™®.

183 wnternational Recognition of a Unilaterally Declared Palestinian State: Legal and Policy Dilemmas’ by Tal
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184 .
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While many are against the establishment of the Kosovo State, the eventual outcome of
Palestine Statehood is widely accepted, since they view its creation as in accordance with

International Law.

Secondly, the willingness and ability to abide by the international law as a precondition
to Statehood has become a feature to recognize an entity as a State. Becker in his article assets
that “the illegality associated with [Palestine’s] current unilateral claim to Statehood demands
that recognition be withheld” on the ground that Palestine did not fulfill its international
obligation to resolve all outstanding issues by peaceful negotiation'®”. Additionally, through the
years of the Palestinian-Israel conflict, Palestinians engaged in it in good faith, and they kept
ensuring their commitment to all the international duties and rules. For instance, Yasser Arafat in
a 1988 speech stated that Palestine rejects “the threat or use of force, violence and intimidation

5,188 In

against its territorial integrity and political independence or those of any other State
regard to Palestine’s application for admission to membership in the UN, it was affirmed that
“the state of Palestine is peace-loving nation and it accepts the obligations contained in the
Charter of the UN”°,

b. Self-determination

Palestinians’ right to self-determination is recognized by the international community™®.

Many international legal writers claim that Self-determination “has been strictly interpreted
beyond the colonial context” and that the right to self-determination is more linked to people’s

right to representative government or to intra-state minority protection rather 