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EXECUTIVE SUMMARY

Sexual violence during conflict has always been committed yet little was done to help
women in the aftermath of rape. In Bosnia and Herzegovina, women experienced widespread
systematic crimes of sexual violence and for the first time efforts to prosecute crimes of
sexual violence occurred. International Criminal Tribunals for former Yugoslavia and
Rwanda have successfully developed sexual violence jurisprudence in International Criminal

Law that many national courts in the Balkans have adopted into their jurisprudence.

With ICTY’s mandate coming to an end, jurisdiction for prosecution of sexual
violence has been transferred to Bosnia and Herzegovina (BiH). Simultaneously, a War
Crimes Chamber (WCC) has been opened, under the supervision of international prosecutors
and judges in the State Court. Crimes of sexual violence can be prosecuted in the WCC or in
the two semi-independent entities: Federacija Bosne i Hercegovine/Federation of Bosnia and
Herzegovina (FBiH) or in Republika Srpska (RS). Seven years since the transfer of
jurisdiction, it is important to examine the issue of justice and remedies for victims of sexual

violence in BiH.

The aim of this thesis is to observe whether victims of sexual violence have access to
justice and appropriate remedies such as psycho-social care and reparation schemes in a
decentralized judicial and legislative system since the transfer of jurisdiction from ICTY in
2004. It is important to analyze how victims of sexual violence are treated in a country of
ethnic pluralism and lack of harmonization. The first component of the thesis is a comparison
of jurisprudence of sexual violence between ICTY and Bosnia courts to examine if WCC and

entity courts are following international standards of sexual violence prosecutions. The
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second component is a comparison of the legislative and judicial structure between the state

and entities.

Under the current political and judicial structure, criminal prosecutions of sexual
violence are not a comprehensive form of justice. Moreover, it is likely that adequate
remedies are not available in FBiH and RS. That being said, it is necessary to explore
Transitional Justice, Restorative Justice and other non-judicial approaches to help women

recover from the trauma.
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MAP OF BOSNIA AND HERZEGOVINA: ENTITIES AND
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Figure 1: Map illustrating the borders between the two entities: Republika Srpska (outer
region on the right) and Federation of Bosnia and Herzegovina (inner region on the left).
(Source: maps.nationmaster.com)

Figure 2: Map of Federation of BiH — the ten semi-independent cantons (Source: Google
images)
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INTRODUCTION

Sexual violence! is a common weapon of war used to humiliate and degrade women; the use
of sexual violence in Bosnia and Herzegovina (BiH) was no exception. Unlike previous
conflicts the international community was willing to recognize the widespread presence of
systematic rape in BiH. International attention and survivors who were willing to speak lead
to groundbreaking research on crimes of sexual violence in international criminal law.?
International experts determined that mass rape was a systematic strategy—one that was used
by the Bosnian Serb army as a campaign of terror to push out the Bosniak population from
their communities and to destroy an ethnic group through forced impregnation.® According to
Committee on the Elimination of Discrimination against Women (CEDAW),
The mass and systematic rape of non-Serbian woman of all ages [had been] one of
the most complex manifestations of aggression, ethnic cleansing and a particular
form of genocide... Those actions were premeditated, carefully organized and meant
as acts to humiliate, shame, and degrade the entire community.*
The exact number of rape victims is unknown and it will never be known because of the
stigma associated with rape victims in Bosnia and Herzegovina. International organizations
estimate that between 20,000 and 50,000 women have been raped between 1992 and 1995.°

According to the Bosnian Association of Women Victims of War, their current database

contains 25,000 victims of sexual violence.®

! Sexual violence in this thesis refers to rape, forced impregnation, enslavement and sexual slavery.

2 Inger Skijelsbaek, Victim and Survivor: Narrated Social Identities of Women Who Experienced Rape During
the War in Bosnia and Herzegovina, 16 Feminism & Psychology 373(2006).

¥ Adriana Kovalovska, Rape of Muslim Women in Wartime Bosnia 3 ILSA Journal of Int’l & Comparative Law
931, 934 (1996).

* Committee on Elimination of Discrimination against Women, Concluding comments of the Committee on the
Elimination of Discrimination against Women: Bosnia and Herzegovina, Special Report, 1734 Excerpted from:
Supplement No. 38 (A/49/38) available at
http://www.un.org/womenwatch/daw/cedaw/cedaw25years/content/english/ CONCLUDING COMMENTS/Bos
nia_and_Herzegovina/Bosnia_and_Herzegovina-Special_report.pdf (February 1, 1994).

® Anna-Marie L.M de Brouwer, Supranational Criminal Prosecution of Sexual Violence: The ICC and the
Practice of the ICTY and the ICTR 9 (2005).

® Association: Women Victims of War, Information Pamphlet, 13 (2010).

1


http://www.un.org/womenwatch/daw/cedaw/cedaw25years/content/english/CONCLUDING_COMMENTS/Bosnia_and_Herzegovina/Bosnia_and_Herzegovina-Special_report.pdf
http://www.un.org/womenwatch/daw/cedaw/cedaw25years/content/english/CONCLUDING_COMMENTS/Bosnia_and_Herzegovina/Bosnia_and_Herzegovina-Special_report.pdf
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i Background

The armed conflict in BiH started in 1992 after the dissolution of the Socialist
Federalist Republic of Yugoslavia (SFRY) and ended with the signing of the Dayton
Agreement in 1995. Prior to the war, Bosnia and Herzegovina was known as a multiethnic
country of tolerance with the highest number of inter-ethnic marriages in comparison to the
rest of the SFRY.” The three predominant ethnic groups were and still are Bosniaks
(Muslims), Croats (Catholics) and Serbs (Orthodox). Between February 29™ and March 1%,
1992, a referendum of independence was held in Bosnia and Herzegovina.® The turnout was
63 percent due to the boycott by Bosnian Serbs. Out of the 63 percent voter turnout, 99.4
percent voted for independence.’ On April 1%, with the help of the Yugoslav People’s Army
(JNA) and paramilitary forces of Milosevic’s Serbia, Bosnian Serbs began an attack on the
civilian population in North-eastern Bosnia.*

During this three year conflict, women became a target of widespread, systematic
human rights abuses across BiH. Women were subjected to mass rape in their homes with
their family present, in concentration camps, rape camps and facilities that were turned into
brothels.™* In addition to rape, women were subjected to forced impregnation, prostitution,
torture, sexual slavery, enslavement and human trafficking.'?> There have been reports that
girls as young as seven have been raped.'®* Although women in general were targets of sexual

violence, the majority of victims are Bosniak women and girls.**

’ Jean-Marie Le Goff& Francesco Giuddici Pa Vie-Unil, Transitions to Marriage in former Yugoslavia: Interethnic
differences across cohorts 1, 3 (2009) available at http://www.giovaniesocieta.unibo.it/paper/10a/legoff.pdf
: Marko Attila Hoare, The History of Bosnia: From the Middle Ages to the Present Day 363 (2006).

Ibid.
91d. at 364.
! Inger Skjelsbaek supra note 2 at 374.
12 Karen Angel, Feminism and its (Dis)Contents: Criminalizing wartime rape in Bosnian and Herzegovina 99
American Society of Int’l L. 778, 784 (2005). It has also been determined in ICTY case law through the
Furundzija case, Kuranac, Kovac and Vukovic, Celebic case(to list a few cases).
 Inger Skjelsbaek supra note 2 at 374.
“1d. at 375.
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Upon signing of the Dayton agreement, the country was divided along ethnic lines
into the Serb run Republika Srpska (RS) and the Croat-Bosniak power-sharing Federacija
Bosne i Hercegovine or as it is know in English: Federation of Bosnia and Herzegovina
(FBiH). The government authority was allocated to the RS and FBiH entities and a three-
person presidency was created to represent each ethnic group (see maps attached).’® The
FBiH is further broken down into ten semi-independent cantons that have judiciary and
administrative independence from the state. *° In the RS, there are five separate administrative
units. In addition, an Office of High Representative (OHR) was established to oversee the
entity governments, help rebuild government institutions and initiate legal reform in the
country.*’

Bosnia’s judicial and legislative system is decentralized. This means that most
political and judicial power is allocated to the FBiH and RS entities. The decentralized
system has made it difficult to reconcile the three ethnic groups because of marginalization
promoted by politicians. Through political rhetoric and physical separation of the country, the

1.8 Today, many rape survivors suffer in

cooperation between three ethnic groups is minima
silence and in shame without adequate medical or psychological support because rape victims
are stigmatized in all three ethnic communities.*® Criminal justice has been the only available

mechanism for truth, justice and redress for victims of sexual violence in BiH)

ii. The Research Problem and Research Question

5 William W. Burke-White, The Domestic_Influence of International Criminal Tribunals: The International
Criminal Tribunal for the Former Yugoslavia and the Creation of the State Court of Bosnia and Herzegovina 46
Colum. J. Transnat’l L. 279, 286 (2007).

1 1bid.

YChristopher DeNicola,"Criminal Procedure Reform in Bosnia and Herzegovina: Between Organic Minimalism
and Extrinsic Maximalism," 2 (2010)

available at http://works.bepress.com/christopher_denicola/1

'8 Kristen Juhl, The Problem of Ethnic Politics and Trust: The Missing Person’s Instutute of Bosnia 4 Genocide
Studies and Prevention 239, 240 (2009).

19 Adriana Kovalovska supra note 3 at 935.
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With the transfer of jurisdiction from ICTY to the Bosnian State Court in 2005, many
believed that the War Crimes Chamber (WCC)® would bring justice and remedies to those
who suffered mass atrocities during the war. Despite the establishment of the War Crimes
Chamber in the Bosnian State Court, victims of sexual violence have not been provided with
adequate access to justice or with proper remedies. Over the last seven years, 174 cases of
war-related sexual violence have been processed on the national level and twelve convictions
have been made in WCC.?! Amnesty International and the Committee against Torture (CAT)
have raised concerns about the current judicial system in BiH, stating that available
mechanisms are not adequate enough to provide justice to victims of sexual violence.?” If
proper investigations are not being conducted and vulnerable victims are not provided
sufficient protection and support, it is likely that victims with high psychological trauma will
not come forward out of fear for their safety and because of fear of re-traumatization.

Outside the judicial system, government sponsored reparations and the support
programs are non-existent. Most victims do not have any socio-economic and psychological
support that should be provided by entity governments. This means most women continue to
suffer from war related psychological disorders. As a result women are not psychologically
stable to report the crime or testify in court. Victims also face stigmatization from their
communities thus making it harder for women to speak up about their suffering.?® After a
recent visit, the UN Special Rapporteur on violence against women has emphasized the need,

“For government authorities at all levels to recognize the existence of civilian women
victims of rape and torture, regardless of their ethnic or religious backgrounds, and to

% The State Court of Bosnia and Herzegovina is the actual institution, the War Crimes Chamber is part of the
State court.

21 U.N. Secretary-General, Conflict-related sexual violence: Rep. of the Secretary-General 175, U.N. DOC
A/66/657-S/2012/33 (January 13, 2012).

22 Amnesty International, Whose Justice? Women of Bosnia and Herzegovina are still Waiting. EUR
63/06/2009, 5 (September 2009).

Z1d. at9.
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ensure that they have equal access to remedies and services, regardless of their
physical location within the country.”?*

Taking the concerns outlined above into consideration, the questions that will be explored in
this thesis are: What is the reason for the lack of prosecutions of sexual violence in Bosnian
courts and why have women not been provided with adequate remedies to help them recover

from the trauma of sexual violence?

iii. Literature Review

Previous literature discussing prosecution of sexual violence and government
sponsored remedy programs in Bosnia and Herzegovina is limited. The most recent debate
has been about the definition of rape adopted in the Criminal Code of BiH and how that may
cause impunity. Other concerns that have been expressed in previous literature are regarding
the decentralized judicial structure and the treatment of vulnerable witnesses during trials.
Since WCC was one of the first hybrid tribunals to take over ICTY’s jurisdiction, most
literature has focused on this court. There have been discussions about the reasons why the
Bosnian government has forgotten victims of sexual violence and those explanations will be
addressed here.

Teodora Todorova argues that the reason why victims of sexual violence have been
ignored by the government and the judiciary is because of the division among ethnic groups
in Bosnia’s post-conflict society. More specifically, war-time sexual violence has been
included in the Bosniak victimization narrative in an attempt to re-establish social normality.
This has caused “individual women’s experiences of wartime rape to be marginalized and

silenced.”® By combining women’s suffering together with the Bosniak, Croat or Serb

# U.N. Special Rapporteur, Special Rapporteur on Violence against women finalises country mission to Bosnia
and Herzegovina, Press Release (November 5, 2012), available at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=12742&L angID=E

% Teodora Todorova, ‘Giving Memory a Future’: Confronting the Legacy of Mass Rape in Post-conflict
Bosnia-Herzegovina 12 Journal of Int’l. Women’s Studies Special Issue 3, 5 (2011).

5


http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=12742&LangID=E
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narrative, victims of sexual violence are ignored and no longer seen by the Bosnian
authorities as a vulnerable group of people that need special attention. Moreover, since
victims have been marginalized into ethnicities, the government has been able to avoid
creating support programs to help victims of sexual violence. Many victims fear that, because
there is no support from the authorities to recognize women’s suffering, an amnesty will be
enforced for [the society] to move on.?® Todorova’s argument is very important for this
research problem because she has been able to explain how the competing victimization
between the three ethnicities has overshadowed the suffering of victims of sexual violence.

From a legal perspective, one of the leading concerns has been the definition of rape
adopted in the 2003 Criminal Code of Bosnia and Herzegovina (hereinafter Criminal Code of
BiH). Angela J. Edman explains that the definition of rape which WCC relies on is not
adequate under International Criminal Law and because of this definition women have been
denied justice. The definition in the Criminal Code of BiH includes the element of ‘force or a
threat of force’ which makes it possible for perpetrators to walk away free of charge.”’
Edman believes that the use of this definition of rape accounts for a low number of
prosecutions of sexual violence in WCC. Although a legitimate concern, she does not
acknowledge that crimes of sexual violence can also be prosecuted in FBiH and RS courts
(hereinafter entity courts) and that this could also be an issue.

More recent academia has concentrated on the security concerns in the WCC and the
issue of case backlog. Clair Garbett has acknowledged that WCC has been able to “conduct
fair and transparent trials in accordance with international standards [however], the extensive
backlog of cases, poor coordination with district and cantonal prosecutors’ offices and the

lack of effort to develop an efficient program of witness protection” has a negative impact on

%8 Sophie Arie, After war, what next? BMJ, 6 Dec, 2010.
2" Angela J. Edman, Crimes of Sexual Violence in the War Crimes Chamber of State Court of Bosnia and
Herzegovina: Successes and Challenges 16 Hum. Rights Brief, 21 (2008).

6
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victims’ willingness to testify before WCC.?® The research presented in this article is relevant
because it identifies challenges for victims seeking justice.

According to Garbett’s research there are 1,381cases pertaining to 8,249 suspects
waiting to be processed in courts of BiH.? The extensive backlog has helped individuals who
held high positions in the military or paramilitary evade justice. Based on recent data, from
the first eight months of 2011 Bosnia’s State Prosecutor has failed to indict suspects who held
leadership positions in the military.*® From the information provided in this article, it is clear
that the backlog of cases has caused an extreme delay in prosecutions. For this thesis, it is
important to identify the specific challenges survivors of sexual violence face as a result of
the backlog of cases.

The relationship between the state and cantonal prosecutors is also a challenge for
victims of sexual violence. Garbett argues that because of the lack of coordination between
state and cantonal prosecutors, “a database record of incomplete cases has not been designed

%1 Without an active database of incomplete cases, prosecutors can exclude cases,

yet
making impunity more likely. Garbett has pointed out that lack of structure and coordination
between the entity and state courts has created impunity. Since the focus of this thesis is on
challenges affecting victims of sexual violence, it is important to analyze the structure of
Bosnian judicial system and coordination between the state and entity courts. By examining
the judicial system, it will be possible to see if the decentralized judicial system has stalled
the prosecution of sexual violence.

Garbett also identifies that ineffectiveness of the witness protection program has

discouraged victims from testifying before WCC. Regrettably, she does not go into details

B Clair Garbett, Transitional Justice and ‘National Ownership’: An Assessment of the International
Development of the War Crimes Chamber of Bosnia and Hezegovina 13 Hum. Rights Rev. 65, 75 (2012).
2 d. at 74.

¥ 1d. at 76.

*1d at 75.
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regarding this issue.* Based on the analysis of the Bosnian witness protection and witness
support mechanisms made by Azra Sehic, the Bosnian system is not adequate enough to
protect vulnerable witnesses.*® There is an indication that government officials have ignored
the needs of vulnerable witnesses and that laws pertaining to witness protection and witness
support have not been implemented. An in depth analysis is needed on the state and cantonal
laws and whether any special measures for victims of sexual violence are available.
Furthermore, it is important to compare witness protection in the state and entity courts to see
whether witnesses are protected equally in all courts.

It is evident that the literature reviewed focuses more on the challenges in the judicial
system. As important as retributive justice is for victims of sexual violence, this is not the
only reason that victims of sexual violence have become invisible. There is a need to address
not only the problem with the judicial structure in BiH but also other factors that may be
responsible for the failure to provide adequate remedies, access to justice and reconciliation

for victims of sexual violence.

iv. Thesis Statement and Hypothesis

The intent of this thesis is to prove that the failure to provide women with proper
access to justice, remedies and reconciliation stems from the decentralized legislative and
judicial system and lack of political will to create programs and other transitional justice
mechanisms to help women recover. To better understand how the decentralization of the
country has affected women in BiH, this thesis will analyze available mechanisms of justice

and redress for victims of sexual violence on the state and entity level.

32 H

Ibid.
¥ Azra Sehic, Protection of Victims/Witnesses of Genocide, Crimes against Humanity and War Crimes before
the Courts in BiH in ACCESS TO JUSTICE: BOSNIA AND HERZEGOVINA, COLLECTION OF PUBLIC
POLICY ANALYSIS IN THE FIELD OF JUDICIARY 11-28, 27 (2011).
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Since Bosnia and Herzegovina is an ethnically divided country with a backlog of
cases, other transitional justice mechanisms in addition to criminal trials must be adapted into
the system to help women reintegrate back into their communities. Government support is
just as crucial as civil society in providing victims with programs of social rehabilitation,
reintegration and reparation. In BiH, victims want the perpetrators to be persecuted, to get
back to a sense of normalcy. One survivor told Amnesty International,

“My biggest wish is that the case is prosecuted. That would be the moment of my

great happiness! | cannot live normally until it happens...I want them to arrest him so

that | could be at peace again.”**

As this testimony demonstrates, most victims think that telling their stories in a trial will
bring them peace. Unfortunately, victims realize that they are limited to answering questions
posed by the legal counsel thus; alternatives to criminal trials must be found. Since women of
rape have been stigmatized, the first step is to bring awareness to the public about wartime
sexual violence to remove the stigma from the victim. Other important steps include
providing psychological support and vocational training to help women reintegrate back into
the society. Lastly, even though criminal trials are necessary in BiH, survivors of rape should
be given an opportunity to tell their stories to help them recover.

Through the course of this thesis, | aim to provide a clear outline of the retributive
justice process and government sponsored programs available to victims of sexual violence
today in BiH. In the first part, | intend to look at the criminal justice system on the state and
entity level, the current witness support and witness protection programs available and social
support afforded to victims of sexual violence. In the second part, | indent to explore
internationally established transitional justice mechanisms for the purpose of examining
whether these mechanisms can help in BiH. Lastly, | will provide recommendations which |

believe can improve the recovery mechanisms for victims of sexual violence.

% Aida’s Testimony in Amnesty International, Whose Justice? Report supra note 22 at 28.
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V. Limitation of the Study

Although men were also victims of sexual violence during the 1992 to 1995 conflict,
this thesis is strictly focusing on women victims due to the extent of available information
about female victims. Thus, throughout the thesis, the pronoun ‘she’ will be used in

replacement of the word survivor or victim.

Vi. Thesis Structure

This thesis will be divided into five chapters. The first chapter will discuss the
development of sexual violence definition under war crimes and crimes against humanity in
the ICTY. Since there have been issues with the Bosnian definition of rape, a thorough
analysis of the definition of sexual violence used in Bosnian courts will be included. This
chapter will also compare the prosecution process of sexual violence between WCC and
entity courts.

The second chapter will explain the present framework of the Bosnian judicial system
and its relation to the ICTY. The aim of this chapter is to identify structural problems in
prosecuting sexual violence and to determine if these problems have been the reason for lack
of prosecution of sexual violence. This involves mapping out the exact structure between the
entity courts and the State Court as well the relationship between the state prosecutor and the
entity prosecutors. It is important to analyze the prosecution of sexual violence cases in the
WCC and in entity courts to see whether the courts are following international standards.

Chapter three will discuss the witness protection programs available in the WCC and
entity courts. The chapter will describe ICTY’s witness protection and witness support
programs as an example of international standards of witness protection and support. This
will be followed by a discussion on the legislative and procedural mechanisms of witness

protection and witness support in the State Court and entity courts. An analysis of the witness
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support and protection programs is necessary to determine if these programs have
discouraged victims from testifying.

Chapter four will analyze the level of NGO and government support for victims of
sexual violence. Since the country is divided into two entities, | will look at the social support
policies towards victims of sexual violence in the FBiH and RS. The aim of this chapter is to
analyze the importance of psycho-social support by examining how the governments have
helped victims of sexual violence outside the courts.

Chapter five will explore international mechanisms of transitional justice. The intent
of this chapter is to examine four case studies and see if any would be applicable to victims of
sexual violence in BiH. I will look at how these problems have been addressed in other
countries. The discussion will be on amnesties, the truth and reconciliation commissions in
Sierra Leone, Guatemala’s special tribunal for women and Restorative Justice Mechanisms

applied in Timor-Leste.

vii.  Methodology

The research relies mostly on secondary sources such as books, scholarly articles,
jurisprudence from Bosnian courts and ICTY. NGO Reports, semi-official documents and
written news media from Bosnian newspapers from 2010 until 2012 have been taken into
account to provide examples of current government treatment of victims. Victim testimonies
from documentaries and NGO reports have been included to present a personal perspective of
challenges experienced by victims. Lastly, personal interviews have been conducted with
Bakira Hasecic, an activist and director of Sarajevo based association Women Victims of
War; Alma Taso Deljkovic, head of the Witness Support Office at the War Crimes Chamber;
a former staff member at the Office of the Prosecutor BiH who has requested anonymity and

Aleksandra Petric, program director for NGO “United Women” Banja Luka.

11



CEU eTD Collection

CHAPTER 1: DEFINITION OF SEXUAL VIOLENCE IN ICTY
AND BOSNIAN CRIMINAL CODE.

Over the past decade, significant developments have been made in international
criminal law jurisprudence regarding the crime of sexual violence. Before the establishment
of the ICTY and ICTR, provisions addressed crimes of sexual violence in the Geneva
Conventions and Additional Protocol I. However, rape was categorized as a crime of
violence and an attack upon the body and women’s honor.*®> ICTY and ICTR have played a
crucial role in establishing an internationally recognized definition of rape by determining
that rape and acts of sexual violence can amount to war crimes, crimes against humanity and
even genocide.*® In 2008, the UN Security Council passed Resolution 1820. This resolution
calls on all states to end impunity for crimes of sexual violence.®” Bosnia and Herzegovina
has taken on the responsibility to continue prosecuting war crimes and crimes against
humanity.

This chapter intends to examine the development of sexual violence as a crime under
International Criminal Law (ICL). The focus will be on ICTY’s case law because the
Tribunal has paved the way for prosecution of sexual violence and created a legacy that
continues in Bosnian courts today. More importantly, the transfer of jurisdiction to Bosnian
courts makes it mandatory for the judiciary to follow the standards established by ICTY. The
first part of the chapter will discuss the crimes that can be prosecuted as sexual violence. The
second part will look at the developments of the sexual violence definition in Bosnian courts
and whether the definition of rape is consistent with standards established under International

Criminal Law.

% patricia Viseur Sellers, The Prosecution of Sexual Violence in Conflict: The Importance of Human Rights as
Means of Interpretation OHCHR at 7, available at
http://www2.ohchr.org/english/issues/women/docs/Paper_Prosecution of Sexual Violence.pdf.

% |CTY, Landmark Cases, available at http://www.icty.org/sid/10314, (last visited October 23, 2012).

37'5.C Res 1820, 1 4, U.N SCOR, 63 year, U.N Doc S/RES/1820 (June 19" 2008)
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1.1.  Sexual Violence Jurisprudence in ICTY

When the ICTY Statute was created, rape was the only crime listed as a crime against
humanity under Article 5(g).*® Over the years, the prosecution of sexual violence expanded
beyond the charge of rape listed under Article 5(g).*® The Tribunal decided that the crime of
rape can be prosecuted as outrages upon personal dignity, humiliating and degrading
treatment, enforced prostitution and any form of indecent assault characterized as a serious
violation of Common Article 3.“° The Tribunal has also been successful in prosecuting sexual
violence for crimes not related to acts of sexual violence. These include torture, enslavement,
persecution and other inhuman acts listed under crimes against humanity; causing serious
bodily or mental harm to members of a group as genocide; willfully causing great suffering
or serious injury to body or health as grave breaches; humiliating and degrading treatment;

and rape as an individual crime under the laws of customs of war.*

1.1.1. Definition of Rape

Cases that have helped advance the definition of rape and the jurisprudence for
charges of sexual violence have been Furundzija, Celebici, Kunarac, Kovac and Vukovic
(ICTY) and Akayesu (ICTR).*> Although rape has been classified as a war crime as early as
1474,® there has not been any attempt to define rape under international customary law until
ICTY and ICTR.* There are three cases that established different standards and elements for

the definition of rape. The Furundzija (ICTY) case sets precedence for a mechanical

% Amnesty International Report, Whose Justice?supra note 22 at 9.

% Anne-Marie L.M . de Brouwer, Supranational Criminal Prosecution of Sexual Violence: The ICC and the
Practices of the ICTY and ICTR, 17 (2005).

“01d. at 17,

“ bid.

2 1hid.

3 Center on Law and Globalization, Rape may be a war crime, available at
http://clg.portalxm.com/library/keytext.cfm?format_tables=0&keytext id=203.

* Anne-Marie L.M . de Brouwer, supra note 39 at 104.
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definition of rape,* the Akayesu (ICTR) case determined that rape could amount to genocide
and the Kunarac, Kovac and Vukovic case expanded the definition of rape developed in
Furundzija by reinstating the element of coercive circumstance.“°

The first definition of rape in international law came from the Akayesu judgment.
According to the Trial Chamber, rape is defined as

“A physical invasion of a sexual nature, committed on a person under circumstances

which are coercive. Sexual violence, which includes rape, is considered to be any act

of a sexual nature which is committed on a person under circumstances which are

coercive. This act must be committed: a) as part of a wide spread or systematic attack;

b) on a civilian population; c) on certain catalogued discriminatory grounds, namely:

national, ethnic, political, racial or religious grounds.”*’
There are two important developments in the Akayesu definition of rape that must be
addressed: “physical invasion of a sexual nature” and “coercive circumstances.”*® Physical
invasion refers to acts of sexual violence committed beyond penetration with a penis. Other
forms of sexual violence, such as the insertion of rough objects into the vagina or anus and
mutilation of sexual organs, were included in the definition.** The term ‘invasion’ is
important due to its emphasis on forced acts of sexual nature that have been committed
without the perpetrator using his penis.*

Coercive circumstance is the other important element of this definition. The Trial
Chamber emphasized that there does not need to be a presence of physical force to constitute
sexual violence.”* Other factors such as “threats, intimidation, extortion and other forms of

duress which prey on fear or desperation” may constitute coercion.’* According to legal

experts, including consent in the definition of rape in the context of International Criminal

*® |d. at 114: referred to as mechanical due to the Trial Chambers decision to refer to the national jurisdiction in
an attempt to define it because the Akayesu definition was too wide.
“1d. at 105
* Prosector v. Jean- Paul Akayesu Case No. ICTR-96-4-T, Judgment, ] 598, (2 September 1998).
48 :1os
ibid.
* Anne-Marie L.M . de Brouwer, supra note 39 at 106, Akayesu Judgment, { 686.
50
Id. at 107.
:z Akayesu Judgment supra note 47 at  688.
Ibid.
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Law is irrelevant because ICL is used to prosecute crimes committed during conflicts while
sexual violence is usually committed under a threat of force or coercive circumstances.>
The second definition of rape was developed during the Furundzija trial. Revising the
definition was necessary because according to the Trial Chamber, the Akayesu definition did
not include certain elements of rape.> In the Furundzija case, the definition of rape is defined
as:
“(i) sexual penetration, however slight:
(a) Of the vagina or anus of the victim by the penis of the perpetrator or any
other object used by the perpetrator; or

(b) Of the mouth of the victim by the penis of the perpetrator;

(ii) by coercion or force or threat of force against the victim or a third person.”>

In contrast to the Akayesu definition, this definition is more descriptive and narrow because it
specifically lists what body parts need to be involved to constitute the act of rape. Also, the
concept of the ‘threat of force’ is emphasized in this definition as opposed to ‘coercive
circumstances’ used in the Akayesu definition. The Trial Chamber also included oral sex in
the definition and the presence of a third person, referring to cases where a man may have
been forced to rape another man or woman.>® The issue raised by international experts with
this definition is the risk of excluding other forms of sexual violence because there is a
greater focus on penetration. As a result other forms of sexual violence would not constitute a
violation of human dignity.”” The Furundzija trial was the only case that used this specific
definition of rape.*®

The third definition of rape was developed in the Kunarac, Kovac and Vukovic case.

The major debate during the trial was the exclusion of consent from the definition of rape.

% Anne-Marie L.M . de Brouwer, supra note 39 at 120 .

*1d. at 112.

% Prosecutor v. Furundzija, Case No. 1T-95-17/1-T, Judgment, 9185 (Int’l Crim. Trib. For the Former
Yugoslavia, Dec 10, 1998).

*® Anne-Marie L.M . de Brouwer, supra note 39 at 115.

°1d. at 114.

% 1d at 115.
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The Trial Chamber considered that the narrow focus on ‘force or threat of force’ in the
Furundzija definition of rape played in favor of the perpetrator: if there is more focus on the
issue of consent than on the physical force, it is more likely that the perpetrator will evade
liability for the crime.> Thus, the Trial Chamber in this case defined rape as,

“Sexual penetration, however slight: (a) of vagina or anus of the victim by the penis
of the perpetrator or any other object used by the perpetrator, or (b) of the mouth of
the victim by the penis of the perpetrator; where such sexual penetration occurs
without the consent of the victim. Consent for this purpose must be consent given
voluntarily, as a result of victim’s free will, assessed in the context of the surrounding
circumstances. The mens rea is the intention to effect this sexual penetration, and the
knowledge that it occurs without the consent of the victim.”®

This definition emphasizes the circumstances in which rape was committed before consent
can be used as an argument. The creation of Rule 96 in the ICTY’s Rules of Procedure and
Evidence echoes the lack of support for using consent as an argument.

Rule 96 was introduced in the Rules and Procedures of Evidence in ICTY and ICTR
to solve the debate regarding consent in cases of sexual violence. There have been three
amendments to this rule.®* The final version states,

“In cases of sexual assault:
(1 No corroboration of the victim’s testimony shall be required,
(i)  Consent shall not be allowed as a defence if the victim
(a) Has been subjected to or threatened with or has had reason to fear
violence, duress, detention or psychological oppression,
or
(b) Reasonably believes that if the victim did not submit, another
might be so subjected, threatened or put in fear;
(ili)  Before evidence of the victim’s consent is admitted, the accused shall satisfy
the Trial Chamber in camera that the evidence is relevant and credible
(iv)  Prior sexual conduct of the victim shall not be admitted in evidence.”®

The Tribunal has not put a blanket ban on using consent during a trial. Nonetheless, it is up to

the accused to prove that there was not a threat of violence, detention or psychological

*1d at 119.

% prosecutor v. Kunarac, Kovac and Vukovic Case No. IT-96-23-T and 1T-96-23/1-T, Judgment, 460, (Int’l
Crim. Trib. for the Former Yugoslavia Feb 22, 2001).

¢! Claire De Than & Edwin Shorts, International Criminal Law and Human Rights 359, (2003).

82 ICTY Rules and Procedures of Evidence, 1T/32/Rev.46, 101 (2011).
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oppression against the victim or a third person.®® The main purpose of Rule 96 is to regulate
corroboration, prevent the use of consent as a defense and prevent the use of evidence of
previous sexual history in a trial of sexual violence.®® This is an immense development since
in national criminal codes, such as the Socialist Federal Republic of Yugoslavia (SFRY), the
victim had to prove that she did not consent to the act for the court to rule it was rape.®

Enforcing Rule 96 proves necessary since in many cases of war rape, the women were
exposed to brutality. As long as there is a possibility that struggling against the perpetrator
would result in more brutality, consent is an irrelevant factor.®®As a result, many women that
were raped in concentration camps in Bosnia and Herzegovina did not resist.®” Furthermore,
asking the victim to prove she resisted during the rape has been determined to undermine her
suffering and it can prevent future victims from testifying. This rule also confirms once and

for all that consent does not belong in International Criminal Law.

1.1.2. Sexual Violence as Enslavement

Categorized as a crime against humanity under customary international law, the Trial
Chamber in Kunarac, Kovac and Vukovic also established a definition of enslavement under
International Criminal Law.®® The Trial Chamber identified a list of indicators that
constitutes the crime of enslavement. The first set of indicators pertains to the freedom of
movement. For the crime to be considered enslavement there must be a clear demonstration
of control of the individual’s autonomy, ownership or control of individual and restriction to
freedom of movement.®® The second set of indicators identified by the Trial Chamber is

forced labour or service, often without compensation and usually but not necessarily

8 Anne-Marie L.M . de Brouwer, supra note 39 at 121.

% Claire De Than & Edwin Shorts, supra note 61 at 357 (2003).

® Kunarac et al. Trial Judgment, supra note 60 at { 453.

% prosecutor v. Kunarac, Kovac and Vukovic, Case No. IT-96-23-T and 1T-96-23/1-T, Appeals Judgment,
4129, (Int’l Crim. Trib. for the Former Yugoslavia Jun 12, 2002).

®7 See examples of testimonies given by witnesses in the Kunarac et al. Trial Judgment, § 350-357.

% Anne-Marie L.M . de Brouwer, supra note 39 at 90.

% Kunarac et al., Trial Judgment supra note 60 at 1542.
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involving physical hardship.” The hardship refers to rape, prostitution and human trafficking.
The duration of the exercised power that the captor has over the victim is the third factor that
must be taken into consideration.”* Regarding this crime, consent is irrelevant because in
cases of enslavement the “victim is vulnerable, has a fear of violence, deception or false
promises, [fear of captivity], psychological oppression or socio-economic conditions.”’ Even
though these indicators must be looked at in cases of enslavement, there is a possibility that
the Trial Chamber will include other indicators as well.”

Concerning the facts of the Kunarac, Kovac and Vukovic case, the Trial Chamber
ruled that the primary purpose for the detainment of the women was for rape and not for
household chores.”* Despite this ruling, ICTY charged Kovac and Kunarac with enslavement
rather than sexual slavery for three reasons. First, there is no basis for the prosecution of
sexual slavery in the ICTY Statute.” Thus, the Trial Chamber chose to charge these crimes as
enslavement under crimes against humanity. Second, in addition to rape, forced and
compulsory services that the women had to perform during captivity were included under the
crime of enslavement.” Third, th