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Abstract 

 

The thesis debates the phenomenon of ethnic profiling which is one of the growing forms of 

modern racial and ethnic discrimination. Hidden behind security and safety arguments, this 

practice constantly stigmatizes minority groups putting them under more rigid surveillance or 

submitting them to less respectful treatments. This thesis argues that ethnic profiling by law 

enforcement officers must end. To reach this goal, the thesis discusses the existent legal 

framework assessing how they prevent or enable discrimination. Moreover, the thesis concludes 

that measures such as monitoring and recording police activities are fundamental to address the 

issue of ethnic profiling. 
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Introduction 

 “No country is free from racial discrimination in the administration and 

functioning of the criminal justice system, regardless of the type of law 

applied or the judicial system in force, whether accusatorial, inquisitorial or 

mixed”.
1
 

Ethnic profiling is a worldwide problem that manifests in different forms and shapes of 

discrimination in the different parts of the globe. Special Rapporteur Leïla Zerrougui pointed out 

the role of police in the discrimination practiced by the criminal justice systems by saying that 

“in considering human rights violations in general, and more particularly violations of the right 

to non-discrimination in the criminal justice system, it may be observed that it is within the 

security services and more particularly the police that the most serious, the most flagrant and the 

commonest violations occur”.
2
 

The Special Rapporteur on contemporary forms of racism, racial discrimination, 

xenophobia and related intolerance, Mr. Doudou Diène, also called attention for the widespread 

practice of racial and religious profiling. He observed that this “appears as an alarming indicator 

of the rise of a racist and discriminatory culture and mentality in many societies” and pointed to 

the urgency of recognizing this practice and more importantly adopting measures - legislative, 

judicial and administrative measures - to ban and punish it.
 3
 

These first sentences of this thesis stress how urgent the topic of racial profiling is. 

Building on the assumptions above, this thesis discusses ethnic profiling by police with special 

                                                           
1
 General recommendation XXXI on the prevention of racial discrimination in the administration and functioning of 

the criminal justice system . UN Committee on the Elimination of Racial Discrimination (CERD). 2005. 
2
 Progress Report on Administration of Justice, Rule of Law and Democracy: Discrimination in the Criminal Justice 

system. Ms. Leïla Zerrougui, UN Special Rapporteur, 2005. 
3
 Report on contemporary forms of racism, racial discrimination, xenophobia and  related intolerance, by the Special 

Rapporteur  Mr. Doudou Diène, January 2004.. Pg 7. 
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focus on stop and search. It points out challenges to address ethnic profiling and explores the role 

of police collected data as well as the controversies surrounding ethnic data collection.  

The choice of focusing on policing activities, specifically stop and search, is due to the 

perceived value of this particular action
4
, considered to be an important modern strategy of 

policing. Stop and search is primarily an investigative tool used by police to prevent and also 

repress crime. However, the fact that it is a police power designed to serve specific purposes 

does not mean that it cannot produce collateral effects. The thesis briefly debates other types of 

ethnic profiling as they serve both analytical and illustrative purposes.  

Studies show that people’s personal experiences shape their perception about what were 

exposed to.
5
 Therefore, the experience of being stopped and searched is not only relevant from 

the police perspective but it also impacts on the society’s evaluation of, and confidence and trust 

in the police. For this reason, in relation to police powers and their interaction with the 

community, the stop and search power is the most significant once it amounts to a direct 

interaction – sometimes the only type of interaction – between members of the community and 

the police.  

Moreover, being stopped and searched means to be placed under state control which 

directly interferes in some basic rights such as the right to liberty, right to privacy and freedom of 

movement. This reach of stop and search powers is observed by the Supreme Court of the United 

States of America that stated that a stop happened when “taking into account all of the 

circumstances surrounding the encounter, the police conduct would ‘have communicated to a 

                                                           
4
 According to the Home Office in England and Wales, only 29,407 searches in 2003/2004 were made under the 

Terrorism Act 200 while 738,016 were made under the PACE (1984 Police and Criminal Evidence Act). 
5 Sunshine, Jason and Tom Tyler. The Role of Procedural Justice and Legitimacy in Shaping Public Support for 

Policing. Law & Society Review, Volume 37, Number 3 (2003). and Tyler, Tom R. Policing in Black and White: 

Ethinic group differences in trust and confidence in the Police. Police Quarterly, v.8, n.3, p.322-342, sep. 2005. 
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reasonable person that he was not at liberty to ignore the police presence and go about his 

business.’”
6
 

The thesis is divided into 4 chapters. Firstly ethnic profiling is conceptualized. 

Considering that ethnic profiling is a global and relatively new concept, the thesis draws upon 

international and country specific literature and reports made by the United Nations and others 

organizations. Then, chapter one briefly discusses the question of discrimination debating 

whether it is possible to justify ethnic profiling. The impacts of ethnic profiling are also 

presented in chapter one in order to reinforce all the harmfull effects such practice can have. 

Following the first considerations surrounding ethnic profiling, international legal 

standards are listed in order to examine how deep and wide is international law protection over 

the issue. This chapter gives special attention to the issue of discrimination once the provisions 

concerning discrimination are the substantially the one that support the most the fight against 

ethnic profiling. In chapter two, the discussion is illustrated by case law, mainly from the 

European Court of Human Rights, and is reinforced by some recommendations of how to 

address the ethnic profiling.  

In chapter three, the question of discretionarily is debated in light of the notion of 

reasonable suspicion. ‘Reasonable suspicion’ is also addressed, since it is often the legal pre-

requisite for the exercise of police powers to stop and search. The discussion is conducted by the 

debate of cases. Special focus is given to European, American and British scenarios. 

Although this thesis explores specific experiences and debates certain contexts, it seeks to 

examine those situations in order to illuminate a general problem - the difficulties faced in 

combating discriminatory ethnic profiling. Chapter four focusing on some of the 

                                                           
6
 Floyd et al. vs. City of New York et al. United State District Court, Southern District of New York. Opinion and 

Order. 08 Civ. 1034 (SAS). 
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recommendations presented in Chapter 2 and discusses the monitoring and recording of police 

activities as essential measures to fight ethnic profiling. Special attention is given to the 

experience of profiling in England and Wales regarding the Stephen Lawrence Inquiry which 

offers an interesting historical approach to the recording system in place in the UK.  

This thesis is conducted in a direction that points for a data oriented model of policing as 

a potential model to contribute to the end of police discriminatory behavior. Some of the issues 

faced by this proposition are also debated in Chapter four in the section about data protection.  

The assumption guiding the present debate is that without qualified data, statistical and 

experienced based, there is no possibility of identifying ethnic profiling nor planning or 

implementing policies against ethnic and racial profiling. Even though each state faces particular 

difficulties, the thesis assumes that the specific experiences analyzed will provide arguments and 

tools that are able to shed light on other realities and can be used as a guide to orient their efforts 

to combat ethnic profiling. 
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Chapter 1 - Conceptualizing Ethnic Profiling 
 

Profiling is seen as “the most misunderstood and emotionally laden term in the modern 

vocabulary of law enforcement and politics”.
7
 The term "profiling" does not indicate in itself a 

wrong doing. In the same way, the use of profiling can be valid if the profile was built based on 

objective factors and evidence of a specific case. Profiling can also have another meaning. From 

a behavioral science perspective, the concept of criminal profiling is a concept used as an 

investigative tool that allows the police to have a more clear psychological and social ‘profile’ of 

the offender besides contributing to a police assessment of the offender.  

In conceptual terms, criminal profiling uses past experiences to predict possible future 

occurrences by “inferring the likely characteristics of an offender from analysis of criminal 

behaviour and other factors associated with a crime or series of crimes.”
8
 This technique was 

developed and firstly applied to serial killers cases in the US and in the late 1970s it started to be 

used to fight drug offences. This extension in the application of criminal profiling represented a 

significant shift from descriptive and analytical profiles to proactive detection of crime based 

partially in prediction.
9
 

This prediction feature represents a significant change to the debate on law enforcement 

strategies and for the rising of the debate on ethnic profiling.
10

 The two notions – criminal 

profiling and ethnic profiling – are different concepts that do not share the same reasoning 

though they bring forth similar consequences, namely categorizing people in profiles. Ethnic 

                                                           
7 Alan Dershowitz’s words quoted in an article for the Harvard University Gazette, December 2001. Available at: 

http://www.news.harvard.edu/gazette/2001/12.13/17-dershowitz.html 
8
 Professor Cunneen. Expert Opinion, Daniel Haile-Michael & ors v. Nick Konstantinidis & ors. File Number 

VID969/2010, Federal Court of Australia. 
9
 Schutter, Oliviers De and Julie Ringelhein. Ethnic Profiling: A Rising Challenge for European Human Rights Law.  

The Modern Law Review,Oxford. (2008) 71(3) 358-384. 
10

 In this thesis the term racial profiling and ethnic profiling will share the same meaning and will be used similarly.    

http://www.news.harvard.edu/gazette/2001/12.13/17-dershowitz.html
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profiling is “the practice of using ethnicity, race, national origin, or religion, as a basis for 

making law enforcement decisions about persons believed to be involved in criminal activity”.
11

 

Similarly, the European Commission against Racism and Intolerance (ECRI) presents another 

definition, according to which ethnic profiling happens when the police or other law enforcement 

officer use, with no objective and reasonable justification, race, colour, language, religion, 

nationality or national or ethnic origin as a ground for control, surveillance or investigation 

activities.
12

  

These definitions look like the same but there a fundamental difference between them. 

The second definition adds important elements - objective and reasonable justification - which 

are core in the debate of what exactly constitutes ethnic profiling.  According to Open Society’s 

definition, ethnic profiling is the use of such criteria as ground for decision making regardless 

justifications. Therefore, ethnic profiling by police is a form of discrimination.  

ECRI’s definition, on the other hand, states that ethnic profiling depends on the existence 

or not of objective and reasonable justifications as provided by Recommendation 11. The 

Explanatory Memorandum of Recommendation 11, however, observes that ‘no objective and 

reasonable justification’ means not pursuing a legitimate aim or not having a reasonable 

relationship of proportionality between the means employed and the aim sought. ECRI, in my 

view, recognizes the risk of authorizing the reliance in racial or ethnic grounds when affirms that 

“even when, in abstract terms, a legitimate aim exists (for instance the prevention of disorder or 

crime), the use of these grounds in control, surveillance or investigation activities can hardly be 

                                                           
11

 Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices. Open Society Justice Initiative, 

2012. 
12

 ECRI General Policy Recommendation No. 11, on Combating Racism and Racial Discrimination in Policing 

Council of Europe, European Commission against Racism and Intolerance. June 29, 2007. 
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justified outside the case where the police act on the basis of a specific suspect description within 

the relevant time-limits”.
13

  

 Accordingly, the Recommendation 11 does not fully prohibit ethnic profiling but requires 

the introduction of ‘reasonable suspicion standard’, whereby law enforcement powers “can only 

be exercised on the basis of a suspicion that is founded on objective criteria”.
14

 

This thesis adopts Open Society’s view considering ethnic profiling a discriminatory 

practice in its nature. In other words, ethnic profiling is the discriminatory use of ethnicity, race, 

national origin, or religion as the basis for making law enforcements decisions. Though this is 

my understanding, the concept of what constitutes ethnic profiling is far from being unanimous, 

therefore, the thesis will sometimes relinquish this view in the name of analyzing other cases 

instead of only trying to prove that what happened was ethnic profiling.  

Returning to the question of prediction, which is straightly connected to ethnic profiling 

regarding the process that lead law enforcement officers to choose their criteria on which they 

will base their decisions, Bernard Harcourt indicates how unjust and inefficient it is to predict 

one’s behavior by looking into others that share the same physical feature – which in our 

discussion is race or ethnicity. Harcourt says prediction “has distorted our conception of just 

policing by emphasizing efficiency over crime minimization. Profiling has become second nature 

because of our natural tendency to favor economic efficiency.”
15

 

                                                           
13

 Explanatory Memorandum of ECRI General Policy Recommendation No. 11, on Combating Racism and Racial 

Discrimination in Policing Council of Europe, European Commission against Racism and Intolerance. June 29, 

2007. 
14

 ECRI General Policy Recommendation No. 11, on Combating Racism and Racial Discrimination in Policing 

Council of Europe, European Commission against Racism and Intolerance. June 29, 2007. 
15

 Peter Moskos.  Book Review of  Bernard Harcourt, Against Prediction: Profiling, Policing, and Punishing in an 

Actuarial Age. Chicago: University of Chicago Press, 2007; and Barnes, Katherine Y. Barnes. Against Judgement. 

Book Review of  Bernard Harcourt. Against Prediction: Profiling, Policing, and Punishing in an Actuarial Age. 

Chicago: University of Chicago Press, 2007. 
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However, despite the official discourse claiming ethnic profiling as an efficient law 

enforcement tool, studies argue in opposite way.
16

 A case brought before the German Federal 

Constitutional Court demonstrates how inefficient and problematic such practice is. The German 

police authorities conducted an investigation to find Islamic terrorist ‘sleepers’. The operation 

screened a huge amount of personal data – approximately 8 million persons - in property of 

public and private institutions in order to identify profiles that would match a certain profile they 

considered as a potential threat – being male, Muslim and native of some specific countries were 

among the characteristics. Around 32 thousand persons were identified but the operation did not 

lead to the finding of any suspect of terrorism.
17

  

Racial profiling was first used in association with a strategy to interdict drug traffickers 

during the late 1970s in the United States of America. However, ethnic profiling had already 

been practiced before when President Franklin Roosevelt, in 1942, gave the Secretary of War the 

power to order over 110 thousand Japanese Americans (Executive Order 9066) to be deported to 

internment camps. Although the policy faced some criticism, at that point, ethnic profiling was 

not recognized as a wrong doing in the same way we now do.
18

 

Ethnic profiling can be applied in many different circumstances.  Accordingly, ethnic 

profiling can be practiced in cases such as stop and search by police, immigration control, 

provision of public services and for national security reasons – “war on terror” situations. 

                                                           
16

 MVA and J. Miller, Profiling Populations Available for Stop and Search. Home Office Police Research Series 

Paper 131, London 2000; and Miller, Joel, Nick Bland and Paul Quinton. A Challenge for Police-Community 

Relations: Rethinking stops and search in England and Wales. European Journal on Criminal Policy and Research 9: 

71–93, 2001. 
17

 Schutter, Oliviers De and Julie Ringelhein. Ethnic Profiling: A Rising Challenge for European Human Rights 

Law.  The Modern Law Review,Oxford. (2008) 71(3) 358-384. 
18

 In 1988, the US Congress passed the Civil Liberties Act, which stated that a “grave injustice” was done to 

Japanese American citizens and resident aliens during World War II. It also established a fund that paid some $1.6 

billion in reparations to formerly interned Japanese Americans or their heirs. Executive Order 9066: Resulting in the 

Relocation of Japanese. Available at: http://www.archives.gov/historical-docs/todays-doc/?dod-date=219 

 

http://www.britannica.com/EBchecked/topic/648813/World-War-II
http://www.archives.gov/historical-docs/todays-doc/?dod-date=219
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Moreover it also can be done through different means. As described in the German case, data 

screening is a method of profiling using electronic data processing
19

. Other methods are the 

segregation of people, submitting people to identity checks, to stop and search powers, or to 

security checks. 

David Harris uses a different vocabulary and qualifies ethnic profiling as formal and 

informal profiling. The first one would be based on “hard data, accumulated methodically over 

time”, and the profiles would be established by competent authorities.
20

 Both mentioned cases – 

the German operation and the President Roosevelt act in 1942 – are examples of formal 

profiling. 

Informal profiling consists in a “street sense” shaped out of “filtered experience and 

preexisting judgments” that can lead to a reflection of “preconceptions in the profiler rather than 

being accurate representations of who commits crime”. According to Jeffrey Goldberg’s 

understanding, “most racial profiling today is conducted by individual officers engaged in street-

level policing; it is not generally a practice authorized by state statutes, local ordinances, or even 

police manuals or guidelines”.
21

 This type of profiling is naturally harder to prove as there is no 

express order to apply ethnic profiling. Besides, in many countries, although ethnic profiling is 

present, the concept of ethnic profiling is not known and consequently the practice is maintained 

as a hidden police strategy. 

                                                           
19

 Kett-Straub, Gabriele. Data Screening of Muslim Sleepers Unconstitutional. German Law Journal l. 07 No. 11. 

967-975, 2006. 
20

 David A. Harris, Profiles in Injustice: Why Racial Profiling Cannot Work, 20 (New York: New Press),pg. 26. In 

Peter Moskos.  Book Review of  Bernard Harcourt, Against Prediction: Profiling, Policing, and Punishing in an 

Actuarial Age. Chicago: University of Chicago Press, 2007. 
21

 Jeffrey Goldberg, The Color of Suspicion, N.Y. TIMES, June 20, 1999, § 6 (Magazine), at 5, in Wu, Steven. In 

The Secret Ambition of ethnic profiling. The Yeale Law Journal.  115 Yale L.J. 491, 2005.  
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That is the case in Australia. A case brought before the Federal Court challenged 

profiling against the black community by Victoria police in Flemington, Kensington and North 

Melbourne areas. Six young men of African descent claimed they were regularly stopped, 

searched, questioned and sometimes even beaten by police just because they were black.
22

 This 

was the first race discrimination related case to arrive in the Federal Court.  

Professor Cunneen, an expert who gave his opinion in the case, studies discrimination 

focusing on indigenous people. In his Expert opinion, he highlighted the existence of profiling in 

Australia. He said that although the concept of racial profiling was not frequently used in 

Australia, a significant “body of both academic literature and the findings from various 

commissions of inquiry, royal commissions and parliamentary inquiries which have identified 

the adverse use of police discretion on the basis of the perceived race of an individual.”23 This is 

very illustrative of what happen in many places around the world where not necessarily the 

vocabulary is been used, but the practice of ethnic profiling is present. In Australia, according to 

many finding, police actions were falling within the definition of racial profiling.  

Regardless being formal or informal, as observed, the possibility of applying ethnic 

profiling in accordance with the law is a matter of discussion. One of the arguments is that the 

practice of using race as one of many factors orienting law enforcement decisions will not 

necessarily be discriminatory. The next section presents some cases and discussions concerning 

this question. 

 

                                                           
22

 ABC News. Available at: http://www.abc.net.au/news/2013-02-18/police-agree-to-new-procedures-to-combat-

racism/4524770 
23

 Professor Cunneen. Expert Opinion, Daniel Haile-Michael & ors v. Nick Konstantinidis & ors. File Number 

VID969/2010, Federal Court of Australia. 

http://www.abc.net.au/news/2013-02-18/police-agree-to-new-procedures-to-combat-racism/4524770
http://www.abc.net.au/news/2013-02-18/police-agree-to-new-procedures-to-combat-racism/4524770
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1.1 Objective and reasonable justification? 

When discussing ethnic profiling, one topic requires special attention due to its impact on 

the debate – the episode of September 11, 2001. After September 11 there was a shift that 

contributed to shape the new terms of the debate. Looking to the US context, before September 

11 attack, racial profiling was a problem affecting African Americans or Hispanics. After the 

attack, Arabs and Islamic also started to be globally profiled.  

In analytical terms, Gross and Livingston alert us to the fact that before September 11, 

the disputes was usually factual. They say that “critics would argue that the police acted on the 

basis of race, and the police would deny it. Now the differences are more likely to be definitional 

or frankly normative”
 
.
24

 The terms of the debate post 9-11, according to them, are driven by 

questions like: Does it constitute racial profiling? And if so, are the actions nevertheless 

justified? 

These questions were posed by Gross and Livingston in a discussion about the US Justice 

Department’s actions concerning the program of interviewing men coming from countries with 

an Al Quaeda presence. The authors observe that even assuming that ethnicity was a central 

factor in the selection of the suspects it was not clear that the program consisted in ethnic 

profiling as it was not clear that the program worked under the assumption that those men 

coming from those places were more likely to commit terrorist acts. The Justice Department 

argued that those men were not suspects but they might be in the same circles or social groups 

and so they could help with information about the community what could lead to the terrorists.
25

 

                                                           
24 Gross, Samuel and Debra Livingston. Racial Profiling under Attack. Columbia Law Review, Vol.102:1413, 2002. 

Pg. 1414. 
25

 Gross, Samuel and Debra Livingston. Racial Profiling under Attack (2002), pg. 1417. 



C
E

U
eT

D
C

ol
le

ct
io

n

17 
 

The European Court of Human Rights case law also contributes to this debate. In Cissé v. 

France, the applicant alleged “that she had been discriminated against as the decisive criterion 

for determining whose identity would be checked was the skin colour of those present in the 

church”.
26

 This case discussed the right to freedom of assembly and the police action which 

evacuated many immigrants from a church they had occupied. According to the description of 

the case all the white occupants of the church were stopped but the ‘whites were immediately 

released while the police assembled all the dark-skinned occupants’. The Court did not find a 

violation and held that regarding “Article 5 taken together with Article 14 of the Convention, the 

Court notes that the system set up at the church exit for checking identities was intended to 

ascertain the identity of persons suspecting of being illegal immigrants. In these circumstances, it 

cannot conclude that the applicant was subjected to discrimination based on race or colour”.
27

  

It is possible to find decisions in both directions and the discriminatory components 

which infringe different treatments often are seen as neutral and objective. I believe, however, 

that ethnic profiling is not only a matter of purpose but it is essentially subjecting people on the 

basis of their race or ethnicity to different treatment. In the US Justice Department case, maybe 

there was not the subjective belief that those people were terrorists but because of their 

nationality they were treated differently. And in the ECtHR case, the Court debated more 

expressly the existence or not of ethnic profiling, concluding that it was not the case although 

dark-skinned people were assumed to be illegal immigrants and were treated differently on the 

basis of their skin color and nationality.  

The previously cited German case also reinforces my view since the Constitutional Court 

recognized the legitimacy of the pursued aim – safeguarding national security –, however it 

                                                           
26 Cissè v. France. European Court of Human Rights. Application no. 51346/99. Judgement on 9 April 2002. 
27 

 Cissè v. France. European Court of Human Rights. Application no. 51346/99. Judgement on 9 April 2002. 
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stated that the operation was disproportional because of the burden imposed on constitutional 

rights. 

Professor Richard Banks disagrees with my stated view about purposes and means. 

Discussing the US Justice Department case, he does recognize the practice of ethnic profiling, 

however he considers it a less disturbing case because that policy does not affirm that such group 

has more propensitiy to crime, and instead it deals with an extreme situation where the 

government expects to receive a sort of collaboration from that group.  

Gross and Livingston say that the authorized “use of race - which usually occurs when 

there is a racially specific description of the criminal - does not entail a global judgment about a 

racial or ethnic group as a whole.”
 28

 In fact, the use of race to search for an offender  in one 

specific situation where it is known the race of the offender has nothing to do with police 

officers’ perceptions about racial or ethnic groups. This is instead what is called suspect profile.
29

 

However, even in this case, race cannot be the only hint police have yet the suspect description 

in itself does not necessarily entail any conclusion about that racial or ethnic groups.  

In other words, the fact that one specific robber or drug dealer who is been searched is 

known to be white, Latino, Arab or black does not allow police to stop every person belonging to 

that race or ethnicity. Of course the notice about the offender’s feature will affect the police 

strategy designed to catch that offender, but if the strategy is not only race oriented and does not 

entail in a disproportional burden to a whole group of people, then it is not a discriminatory 

racial profiling case. 

Gross and Livingston also state that if the police deliberately discriminate by, for 

instance, stopping all speeders but giving them different treatment such as giving tickets to black 

                                                           
28

 Gross, Samuel and Debra Livingston. Racial Profiling under Attack (2002), pg. 1415. 
29

 Reducing Ethnic Profiling in the European Union: A Handbook of Good Practices”. Open Society Justice 

Initiative, 2012. Pg. 17 e 18. 
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drivers only, while whites receive just a warning, the police will be acting in violation of the 

Equal Protection Clause of the Fourteenth Amendment, but that will not be racial profiling. For 

Gross and Livingston, racial profiling is a matter of fact and so is more an evidentiary matter and 

would occur “whenever a law enforcement officer questions, stops, arrests, searches, or 

otherwise investigates a person because the officer believes that members of that person's racial 

or ethnic group are more likely than the population at large to commit the sort of crime the 

officer is investigating”.
30

 Racial profiling, therefore, according to their understanding, is more 

than just applying different treatment; it is essentially subjective and based on a global judgment 

that a specific group is more prone than other racial or ethnic groups to commit crime, or to 

commit a particular type of crime.  

An Israeli case brought before the Israeli Supreme Court is discussing this same issue in 

the context of profiling in the security checks at the airport.
31

 The complaint focus on the 

discrimination committed against Israeli Arabs who are submitted to long security checks while 

Israeli Jews do not have to undergo through the same procedure. Citizenship and equality are in 

the center of the discussion. They ask the Court to recognize the discriminatory procedure and 

ask the State to cancel this procedure of racial profiling and to do equal security checks based on 

relevant and equal criteria. A study conduct about ethnic profiling in Airport Screening in Israel 

revealed that Israeli Arabs were required to additional searches four times more than Israeli 

Jews.
 32
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Like Gross and Livingston understanding, the complaint also related the facts to an 

equality issue, however, the Israeli case also challenges their view by demonstrating that racial 

profiling is related to all decision making processes, the aim and the means. It does not matter if 

the consequence of the law enforcement officer’s decision was a ticket or a longer security 

checks, if the decision was based on or motivated by race, ethnicity, religion, or national origin, 

it is a racial profiling case.  

Gross and Livingston’s position regarding the subjectivity of racial profiling is, in my 

view, somehow problematic once one of the main difficulties of addressing ethnic profiling is the 

basic step of proving its existence.  Ethnic profiling would never be able to be effectively 

challenged judicially or administratively addressed if it was based only on the subjective 

perception of officers. This understanding poses an insuperable obstacle if it only attributes to 

the individual the responsibility for that discrimination practiced.  

The same problem happens if the individual responsibility is excluded. It is important to 

address both the individual misconduct as the institution responsibility for that misconduct and 

potential violation of rights and freedoms. That was the approach taken by an inquiry conducted 

in the UK in the 1990s. The Inquiry Report – Macpherson report – concluded that the inquired 

situation was a result of institutional racism and defined institutional racism as “the collective 

failure of an organization to provide an appropriate and professional service to people because of 

their colour, culture, or ethnic origin”.
33

  

One of the challenges of this concept is the notion of unintentional racism. Naturally 

police officers do not self-define as racists, then what explains racist actions by the police as an 

institution. This paradox be explained by the notion of ‘unwitting racism’ which “can arise 
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because of lack of understanding, ignorance or mistaken beliefs. It can arise from well-

intentioned but patronizing words or actions. It can arise from unfamiliarity with the behaviour 

or cultural traditions of people or families from minority ethnic communities. It can arise from 

racist stereotyping of black people as potential criminals or troublemakers. Often this arises out 

of the uncritical understanding born out of an inflexible police ethos of the `traditional' way of 

doing things.”
34

 

Like it happens with the understanding of ethnic profiling as a subjective issue, the notion 

of institutional racism is not complete and if analyzed alone ignores the central role of 

accountability. It recognizes the discriminatory practice but it finds an explanation that sounds 

more like a justification and also reinforces the idea of a non-accountable situation as there is no 

clear cause and it is very hard to identify the responsible for this.  

Moreover, the lack of understanding of probable causes and putting the fault on a racist 

institution are ways to keep race in a secondary position without challenging the hierarchical 

division of society. For this reason, although it is an useful tool to understand the power of 

racism that can overtake the whole functionality of an institution, institutional racism has not in 

itself a changing power but rather it reinforce the status quo. 

Institutions should, in my view, observe three important issues if they want to prevent the 

occurrence of racial profiling: (a) is the legal framework sufficient to avoid ethnic profiling?; (b) 

to what extent is police discretionary power causing the problem?; and (c) if it is not a matter of 

formal ethnic profiling, what are means available to deal with misconduct of law enforcement 

officers? 

                                                           
34 The Inquiry into the matters arising from the death pf Stephen Lawrence.The Stephen Lawrence Inqury. 

Conducted by Sir William Macpherson of Cluny. 15 February 1999 

 



C
E

U
eT

D
C

ol
le

ct
io

n

22 
 

Changing the focus to the use of race, ethnicity or national origin as objective criteria, a 

fundamental question is raised concerning the meaning and extension of what is considered to be 

objective. Statistical data are in no way absolutely neutral or reliable since in the processing of 

data other elements, as the methodology used, play important roles and they can also be oriented 

by prejudice.  

In this context of controversial use of data, it is worth noting one of the basic principles 

of data protection that says that standards must be observed to ensure the collected data serve the 

right purpose. The EU Directive 95/46/EC that regulates the protection of personal data requires 

that such data shall be “processed fairly and lawfully, and collected for specified, explicit and 

legitimate purposes and not further processed in a way incompatible with those purposes”.
35

 

Moreover, Article 17 of the UN International Covenant on Social and Political Rights prohibit 

the arbitrary or unlawful interference with his or her privacy which has to be protected. 

It will be discussed further in this thesis the role of statistical data and official 

information to dismantle the practice of ethnic profiling. For now it is important to highlight that 

whether it is a subjective or objective matter, the only possible way of identifying the occurrence 

of informal ethnic profiling and learning its extension is through reliable data analysis.  As 

observed by Schutter “the development of a strategy effectively tackling this phenomenon lies 

with the ability of public authorities to have sufficient information about how law enforcement 

officers use their powers on the ground vis-à-vis people belonging to different ethnic groups”.
36

 

                                                           
35

 EU Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of 

individuals with regard to the processing of personal data and on the free movement of such data. 
36

 Schutter, Oliviers De and Julie Ringelhein. Ethnic Profiling: A Rising Challenge for European Human Rights 

Law.  The Modern Law Review,Oxford. (2008) 71(3) 358-384. 



C
E

U
eT

D
C

ol
le

ct
io

n

23 
 

1.2 Impact of ethnic profiling on social and political life 

It is important to bear in mind that the problem of ethnic profiling does not constitute 

only a form of unlawful discrimination, it also affects society in many different ways. Former 

MP in London, Bernie Grant, observed that “nothing has been more damaging to the relationship 

between the police and black community than the ill-judged use of stop and search powers.”37 

Indeed the misuse of such powers is not only a matter of illegality but it also has social and 

political consequences.  

More importantly, the discrimination suffered is not limited to the victims’ feeling but it 

impacts on race relations, on the relationships between society and institutions, racial minority 

communities and the police, and between individuals, it reinforces stereotypes, changes 

perceptions and attitudes towards law enforcement agents and vice versa.
38

 

The literature identifies and reveals some of the main problems raised by this practice. 

Ethnic profiling affects directly the relationship between police and ethnic minorities and 

indirectly it affects the relationship with the whole population. These relationships influence the 

credibility and the level of commitment that the local community will have to the local police 

force. 

The already mentioned Macpherson report concluded that racial minority groups neither 

trusted nor had confidence in the police. But what exactly does it mean to say that people do not 

trust in the police? How does ethnic profiling affect this feeling of trust and confidence and why 

is it important that people trust in the police?  
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Political science studies have another language to discuss trust and confidence. Studies 

about police are in general concerned with police performance analysis. To this extent research 

has focused on the notion of legitimacy of the institutions. According to these studies, the 

legitimacy of the police impacts on “people’s compliance with law, their willingness to 

cooperate with and assist the police, and whether the public will empower the police”.
39

 

Investigating the source of legitimacy, the studies argue that the procedures and how the 

public perceive them to be – fair or unfair – are more influential than assessments of the 

effectiveness of police crime-control activities or judgments about the fairness of the police 

distribution of services.
40

 Moreover the trust and confidence in the police is generally low and 

the studies suggest that this is related to the fairness of the procedures followed by the police 

when exercising their authority
41

. How they exercise their powers will influence peoples’ view of 

the police and also of profiling practices.
42

 

Another study on legitimacy, focused on comparing the influence of people’s judgment 

about the procedural justice of the manner in which the police exercise their authority and the 

influence of people’s instrumental judgments – understood as the risk of being caught, police 

performance against crime and the fairness of the distribution of police services. The conclusion, 

based on a process-based policing model, was that legitimacy influences people’s reaction to the 

police and what precedes legitimacy is the fairness of the procedures.
43

 This means that police 

will have a bigger public support according to people’s ethical judgments about how they 

exercise their obligation and responsibility.  
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With this discussion, Sunshine and Tyler study complexifies the discussion on ethnic 

profiling adding a phycology analysis that opposes ‘the notion that if police are effectively 

fighting crime the police will inevitably alienate the public’.
44

 This observation supports the 

argument that police should not adopt a crime-control model oriented only by crime reduction 

and catching criminals, but they also should care about safeguarding rights and freedoms by 

ensuring respect towards the public. 

Thus from a policing perspective, these studies are greatly useful once they indicate that 

the police are primary responsible for their image among the community which shape their 

perception and beliefs about the police based on previous personal experiences. Sunshine and 

Tyler observe that “police have more control over how they treat people than they do over the 

crime rate.”
45

 Many factors influence on incidence of crime and the police are unable to control 

them. However, the police can fully control how they treat people and so act in a procedurally 

fair manner and unbiased fashion. 

Accordingly, biased policing, which entails arbitrary decision and leads to the 

discriminatory practice of ethnic profiling, will impact not only on people’s trust and confidence 

in the police but also on police legitimacy which in turn will impact on people’s compliance with 

the law. In other words, if the police are not trusted, the police legitimacy is low, consequently 

people’s cooperation
46

 will be poor and eventually police efficiency will be affected.  
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Similarly the policing model called distributive justice model, which focus on the fairness 

of the distribution of police services, also highlights the fundamental role of equality in police 

services delivery. This model explains low trust in the police by addressing the issue of 

discriminatory policing in the delivery of police services. From a social science perspective, “the 

distributive component of service delivery is central to public views of the police (Sarat, 1977), 

with equal treatment of all people and groups being the key to trust in the police”.47 

Apart from the legitimacy perspective, ethnic profiling also impacts on people’s beliefs 

about public safety and the notion of risk and danger. If the police target specific groups – 

minorities – then the general public will perceive them as a threat just like the police do. The 

result of such a policy will be promotion and reinforcement of stereotypes which in turn generate 

a bigger insecurity feeling and harm the relations among citizens since the majority of the 

population will conceive minority groups as suspects and dangerous. 

Analyzing the persistence of racism in the police culture we will see that it is also related 

to the previously mentioned findings that inform that trust is influenced by personal experiences 

of people. Shiner observes that “the legitimation of stop and search as a means of policing of 

dangerous populations means that predominantly white officers routinely meet members of black 

communities in confrontational situations, while rarely doing so outside of law-enforcement 

situations, which makes them particularly susceptible to stereotyping”.
48

 

A study on subjective experiences of profiling discusses how people understand and 

explain profiling. The study demonstrates that both white and nonwhite groups recognize that the 

police engage in profiling and it has a negative impact on legitimacy for both groups. However, 
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white groups generally regard profiling as a neutral crime fighting strategy while nonwhite 

groups fell the police are acting out of prejudice.
49

  

These findings support Banks discussion about the irrationality claim of profiling and the 

problems affecting all race relations. Considering the already existent social and economic 

disadvantages faced by racial minorities they also are subjected to different experiences with law 

enforcement officers, what increases the differences and the gap between these groups of society.   

In this context, Banks talks about racial justice and suggests that the debate should focus 

on race-related consequences of the war on drugs
50

 instead of focusing on racial profiling which 

burdens the innocent, ‘midle-class people’. Moreover, according to his reading of the scenario, 

there is a problem in the debate on racial profiling. He argues that concerns with racial profiling 

are minimizing and reducing the complex and long term discussion about questions of race and 

policing.   

He states that “while the studies' findings do not refute the existence of irrational 

profiling, they are also consistent with the possibility that the extensive investigation of racial 

minorities reflects their higher rates of criminal activity, along with officers' rational use of racial 

profiling”.
51

 Besides Banks says that even if there was no racial profiling, and if data could prove 

it, there would be no guarantee that problems associated with profiling – tension between 

minorities and police officers and the investigation and mistreatment of ethnic minorities – 

would disappear. I agree with Banks point, however, I believe ethnic profiling is a species of the 
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big racial related problem and by focusing on this specific issue, we will be able to advance 

towards racial justice.  
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Chapter 2 - International Standards regarding discrimination 
 

Few studies debate the international legal status of ethnic profiling. This might be 

justified by the fact that ethnic profiling as a police strategy, explicitly or unwittingly, is a matter 

of domestic interest and thus national law will regulate and address the issue. However, although 

measures to ensure the combating of racism, discrimination and xenophobia should be created 

inside the national framework, it is important to bear in mind that international laws are often 

key in the process of increasing national standards and often contribute for the better regulation 

of domestic issues.  

In this sense, this chapter intends to look at the international legal framework and to 

verify to what extend these instruments can contribute to combating ethnic profiling by police or 

to what extend they prevent ethnic profiling from happening. It is also analyzed if international 

legal framework provides for prohibition of discrimination in relation to law enforcement 

institutions and agents behaviors, and if it supports the necessity of monitoring police actions in 

order to prevent discriminatory conduct.  

2.1 United Nations level 

Article 1(1) of the International Convention on the Elimination of all Forms of Racial 

Discrimination provides for its own definition of what is considered to be racial discrimination:  

“Article 1 

In this Convention, the term "racial discrimination" shall mean any distinction, 

exclusion, restriction or preference based on race, colour, descent, or national or ethnic 

origin which has the purpose or effect of nullifying or impairing the recognition, 

enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms 

in the political, economic, social, cultural or any other field of public life.” 

 



C
E

U
eT

D
C

ol
le

ct
io

n

30 
 

The wide coverage of such definition presents both positive and negative aspects. It is 

positive because it comprises many discriminatory circumstances but at the same time it provides 

for little clarification. 

The main international legal instrument, the International Covenant on Civil and Political 

Rights (ICCPR), calls for the States obligation to ensure people’s rights without distinction of 

race, religion or national origin. Article 2(1) of the ICCPR provides a general equality rule 

regarding the enjoyment and exercise of the fundamental rights therein. It says: 

“Each State Party to the present Covenant undertakes to respect and to ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognised in the 

present Covenant, without distinction of any kind, such as race, colour, sex, language, 

religion, political or other opinion, national or social origin, property, birth or other 

status.”  

Article 26 of the ICCPR broadens the coverage of Article 2, according to General 

Comment 18 of the Human Rights Committee. Article 26 states: 

“All persons are equal before the law and are entitled without any discrimination to the 

equal protection of the law. In this respect, the law shall prohibit any discrimination 

and guarantee to all persons equal and effective protection against discrimination on 

any ground such as race, colour, sex, language, religion, political or other opinion, 

national or social origin, property, birth or other status.” 

The Human Rights Committee, in General Comment 18, clarifies that Article 26 is not 

duplicating the guarantee of Article 2, of the ICCPR. Instead Article 26 provides an autonomous 

right that prohibits discrimination in law or in fact in any field regulated and protected by public 

authorities. Article 26 demands that the States parties have the obligation to ensure that the 

legislation adopted by States parties comply with the requirement of article 26 that its content 

should not be discriminatory. In other words, “the application of the principle of non-
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discrimination contained in article 26 is not limited to those rights which are provided for in the 

Covenant”
52

 but they concern every law and its application. 

These provisions supported a Spanish case brought before the United Nations Human 

Rights Committee. In the Rosalind Williams case ethnic profiling was practiced in the context of 

immigration control. The UN body recognized the irregularity of a police control based on 

physical and ethnic characteristics.  

The case was submitted to the Human Rights Committee by Ms. Rosalind Williams
53

 

under the Optional Protocol to the ICCPR. Ms. Williams claimed to be victim of violation by 

Spain of article 12, paragraph 1 (right to liberty of movement) and article 26 (prohibition of 

discrimination), read in conjunction with article 2, of the ICCPR. She was approached by a 

police officer in a train station in Valladolid shortly after she got off the train. She was 

accompanied by her husband and son who were not stopped by the police.  When she asked the 

officer why she was being checked, the officer said that the “National Police were under orders 

from the Ministry of the Interior to carry out identity checks of ‘coloured people’ in particular”.
54

 

During the domestic procedures, the National High Court considered that the police 

officer’s behavior was supported by the legislation on foreigners. The law obliged officers to 

identify foreigners at the train station. The Constitutional Court also dismissed the application. 

They did not identify any racial prejudice in the discriminatory policy and stated: “the police 

took the criterion of race merely as indicating a greater probability that the person concerned was 

not Spanish. None of the circumstances (…) suggest that the National Police officer’s conduct 
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was dictated by racial prejudice or any particular intolerance of members of a specific ethnic 

group”.
55

  

The UN Human Rights Committee considered that targeting some people because of their 

physical characteristics amounts to a violation of dignity and also contributes to spread 

xenophobic attitudes: 

 “identity checks carried out for public security or crime prevention purposes in general, 

or to control illegal immigration, serve a legitimate purpose. However, when the 

authorities carry out such checks, the physical or ethnic characteristics of the persons 

subjected thereto should not by themselves be deemed indicative of their possible illegal 

presence in the country. Nor should they be carried out in such a way as to target only 

persons with specific physical or ethnic characteristics. To act otherwise would not only 

negatively affect the dignity of the persons concerned, but would also contribute to the 

spread of xenophobic attitudes in the public at large and would run counter to an 

effective policy aimed at combating racial discrimination.”
56

 

Thus they concluded that Ms. Williams was singled out for the identity checks on the 

basis of her racial characteristics. The criteria of reasonableness and objectivity, generally used 

to assess the legitimacy of the differentiation of treatment were not met in the case. 

This case raised an important question concerning the endorsement by the state of a 

discriminatory operation. When the National Court argued that race were only an indicator 

allowing officers to rely on race to make a decision, it is possible to see how rooted and deep 

ethnic profiling is in that state structure. In that case, Ms. Williams faced both formal and 

informal ethnic profiling considering that the profiling practice revealed to be a state policy. 

 The case can also be used to discuss the state obligation to guarantee protection against 

racial discrimination, and to produce data and make it available. In the referred case the litigants 

relied on data produced by human rights organizations to support their argument since there was 
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no government data available in terms of racial and ethnic discrimination what made even harder 

to prove the alleged ethnic profiling.  

 The argument presented by the Spanish National High Court is illustrative of the traps 

presented by common sense arguments like that one. The color of people was used in a 

disengaged way and its use was mentioned as if it constituted a non-biased and objective law 

enforcement strategy which had no implication on race relations or consequences for racial 

minorities.  

Articles 2 and 5 of the International Convention on the Elimination of all Forms of Racial 

Discrimination impose obligations to the states parties who undertake to prevent, eliminate and 

protect from racial discrimination. Recognizing the challenge faced by States Parties to 

effectively address the issue, the provisions state that States shall ‘undertake to pursue by all 

appropriate means and without delay a policy of eliminating racial discrimination in all its forms 

and promoting understanding among all races’. To achieve this, States shall not engage in act or 

practice of racial discrimination, and shall ‘take effective measures to review governmental, 

national and local policies, and to amend, rescind or nullify any laws and regulations which have 

the effect of creating or perpetuating racial discrimination wherever it exists’.
57

  

More importantly, Article 2, observes that the measure taken to prevent and ensure the 

adequate protection to racial groups, ‘shall in no case entail as a consequence the maintenance of 

unequal or separate rights for different racial groups after the objectives for which they were 

taken have been achieved’.
58
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Article 5 also ensures the ‘right to equal treatment before the tribunals and all other 

organs administering justice, and the right to freedom of movement and residence within the 

border of the State’.
59

 

Some of the general terms of the Conventions are discussed in a more detailed manner in 

the General Recommendations formulated by the Committee on the Elimination of Racial 

Discrimination. The General Recommendation XXXI provides for interpretation of articles 1, 5 

and 6 of the Convention and addresses the issue of racial and ethnic discrimination in the 

administration and functioning of the criminal justice system.  

Because of its nature, the general recommendation does not have the same binding force 

and power of the Convention. In fact, General Recommendation XXXI has no enforcement 

capacity. However, it is a very useful instrument and precise in pointing to the problems and 

proposing steps to be taken in order to eliminate the discrimination in the justice system and so 

in the police. 

The General Recommendation XXXI, which will be further discussed, proposes: steps to 

be taken in order to better gauge the existence and extent of racial discrimination in the 

administration and functioning of the criminal justice system; the search for indicators attesting 

to such discrimination; strategies to be developed to prevent racial discrimination in the  

administration and functioning of the criminal justice system; steps to be taken to prevent racial 

discrimination with regard to victims of racism; reporting of incidents to the authorities 

competent for receiving complaints; and steps to be taken to prevent racial discrimination in 

regard to accused persons who are subject to judicial proceedings.
60
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Another relevant important instrument is the UN Code of Conduct for Law Enforcement 

Officials (1979). The Code provides that law enforcement officials shall protect human dignity 

and uphold human rights of all persons.
61

 The Code also observes the need for a procedure in 

which officials can report to their superiors’ eventual violation of people’s rights.   

The UN Human Rights Standards for Law Enforcement compiles the most important 

rules for law enforcement officials to follow to act within the limits of human rights. They 

provide for eight general rules related to non-discrimination, the most specific one being: “All 

persons are equal before the law, and are entitled, without discrimination, to equal protection of 

the law”; and in protecting and serving the community, “police shall not unlawfully discriminate 

on the basis of race, gender, religion, language, colour, political opinion, national origin, 

property, birth, or other status”.
62

   

2.2 European level 

Before looking into the European legal framework regarding racial discrimination, it is 

worth noting that ethnic profiling is very under-reported in Europe. The EU Agency for 

Fundamental Rights even stated that “the UK has been addressing discriminatory ethnic profiling 

since the 1980s and, as a result, has built up a strong research basis as well as numerous policy 

responses to the issue. However, the recognition of discriminatory ethnic profiling practices has 

not been afforded as much attention in other EU member States”.
63
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Although ethnic profiling is under-reported in Europe, the fact that Europe has a strong 

Human Rights Court makes them an interesting continent to be studied. Regional instruments 

like the European Convention on Human Rights also provide for rules against discrimination. 

They are instruments with more advanced enforcement machinery
64

, if compared to the UN 

system, and so their provisions are essential for the improvement of discriminatory policing 

situations in the Member States. Case law from the European Court of Human Rights helps to 

identify the reach of the provision protecting rights and freedoms of the Convention. 

The European Convention on Human Rights did not provide for a general prohibition of 

discrimination for a long time. Article 14 that expressly addresses the prohibition of 

discrimination is accessory of the other substantives guaranteed rights. Although the ECHR was 

formulated after the biggest discriminatory catastrophe of all times, it was only in 2000 that a 

prohibition of discrimination clause was introduced in the Convention through the Protocol 12.
 65

 

The Court observed that the notions of discrimination prohibited by Article 14 and by 

Article 1 of Protocol No. 12 are to be interpreted in the same manner.
66

 According to the 

Explanatory Report on Protocol No. 12, Article 1 adds protection but do not change the meaning 

of discrimination established by Article 14 of the ECHR. Explanatory Report paragraph 18:   

“The notion of discrimination has been interpreted consistently by the European Court 

of Human Rights in its case-law concerning Article 14 of the Convention. In particular, 

this case-law has made clear that not every distinction or difference of treatment 

amounts to discrimination. As the Court has stated, for example, in the judgment in 
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the case of Abdulaziz, Cabales and Balkandali v. the United Kingdom: "a difference of 

treatment is discriminatory if it ‘has no objective and reasonable justification’, that is, if 

it does not pursue a ‘legitimate aim’ or if there is not a ‘reasonable relationship of 

proportionality between the means employed and the aim sought to be realised’" (judg. 

of 28 May 1985, Series A, No. 94, paragraph 72). The meaning of the term 

"discrimination" in Article 1 is intended to be identical to that in Article 14 of the 

Convention”
67

 

 

Accordingly, the additional scope of protection includes discrimination committed by a 

public authority in the exercise of discretionary power, and by any other act or omission by a 

public authority. 

Article 14 of the ECHR was discussed in conjunction Article 2 of Protocol No. 4 of the 

ECHR in Timishev v. Russia, where the Court concluded that “since the applicant's right to 

liberty of movement was restricted solely on the ground of his ethnic origin, that difference in 

treatment constituted racial discrimination within the meaning of Article 14 of the 

Convention”.
68

 The case challenged a Russian police policy of excluding Chechens from a 

particular area. The applicant alleged that he was barred from entering an administrative region 

because of his Chechen ethnicity which oriented the Russian police officer’s action. 

According to the Court’s assessment, if there is no objective and reasonable justification 

to submit persons in a similar situation to different treatments then it constitutes discrimination. 

However, further in the decision, the Court enhances the standard and states that a decision that 

results in different treatment based on a person’s ethnicity is not capable of being objectively 

justified:  

“Racial discrimination is a particularly invidious kind of discrimination and, in view of 

its perilous consequences, requires from the authorities special vigilance and a vigorous 

reaction (…) The Court considers that no difference in treatment which is based 

exclusively or to a decisive extent on a person's ethnic origin is capable of being 
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objectively justified in a contemporary democratic society built on the principles of 

pluralism and respect for different cultures.”
69

 

 

The impossibility of using ethnic origin as ground to impose different treatment is, 

therefore, clearly stated by the Court. However, in terms of discrimination based on other 

grounds, the European case law is controversial. Although the ECHR seems to be sufficiently 

broad, the application of its provision not always gives protection against discriminatory acts. In 

Abdulaziz and Others v. United Kingdom
70

, decided in 1985, the Court assessed a potential 

violation of Article 14 combined with Article 8 of the Convention. As quoted in the Explanatory 

Report on Protocol No. 12, the European Court of Human Rights presented a more permissive 

view regarding the use of ethnicity and similar criteria. The Court stated that when giving 

different treatments the state should pursue legitimate aims or observes a reasonable relationship 

of proportionality between the means employed and the aim sought to be realized. 

The court then recognized that “states enjoy a certain margin of appreciation in assessing 

whether and to what extent differences in otherwise similar situations justify a different 

treatment in law” but also observed that the Court should give the final ruling in this respect. 

When assessing the immigration rules of that case, which purpose was to curtail 

"primary immigration", the Court observed that the rules did not impose restrictions on the 

grounds of race, colour or religion of the intending entrant but the state rather wanted to all 

"non-patrials". However, the Court showed no concern with the consequences of such rules and 

despite the fact that they “affected at the material time fewer white people than others”, the 

Court considered this to be “not a sufficient reason to consider them as racist in character”.
71
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Furthermore, recently, in the previously mentioned Cissé v. France, the Court dismissed 

the application concerning a potential violation of Article 14 practiced by an operation that 

filtered peopled based on the color of their skin because the checking of identities was intended 

to ascertain the identity of persons suspecting of being illegal immigrants. The Court found that 

the French authorities had reasonable ground for suspecting the applicant and, therefore, did not 

consider the application to be well founded. Obviously, in that case, ethnic profiling was 

practiced regarding the different treatment given to white and non-white people but the issue 

was not discussed as it goes beyond the individual case of the applicant Cissè.     

It is important noting that the circumstances of the case in another core element to 

indicate the Court’s view. In both Abdulaziz and Others v. United Kingdom and Cissè v. France 

the Court faced immigration situations what indicates that there might be a different standard 

applied for each situation. In these cases, the discussion was not about the legitimacy if the use 

of race or ethnic grounds, instead the Court assessed if the decisions taken by the states was 

based on race or ethnic ground. Once they affirmed that the state authorities did not rely on race 

and ethnic criteria, then the discrimination issue is set aside. 

A report on ethnic profiling in the European Union produced by Open Society Justice 

Initiative compiles European case law standards and presents the scrutiny tests imposed by the 

Court to allow ethnic profiling which are based in a legitimate different of treatment. These tests 

suggests that the ECtHR does not fully prohibit the practice of ethnic profiling, but instead it 

believes that not all forms of ethnic profiling are discriminatory or not justifiable and privileges 

the assessment of case by case. Accordingly, there are three tests: effectiveness, proportionality 

and necessity.
72
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Effectiveness values objective statistical information that can build a link “between the 

ethnic criteria employed and the probability that persons captured by the profile committed or 

planned to commit the offense in question”.  The proportionality test requires an assessment of 

the “benefits derived from using ethnic criteria in terms of increasing law enforcement 

efficiency outweigh the harm done through the real or perceived discriminatory impacts of the 

profile on the targeted individuals or groups”.
73

 And necessity requires that the results achieved 

by ethnic profiling could not have been achieved by using another means or a non-

differentiating approach.   

Apart from the ECHR, there is an EU Directive on principle of equal treatment between 

persons irrespective of racial or ethnic origin
74

 which reinforces the existing law on racial 

discrimination. This EU Directive purpose is to “lay down a framework for combating 

discrimination on the grounds of racial or ethnic origin”.
75

 Nevertheless, the EU Directive focus 

on social protection and does not address equality of treatment in law enforcement or 

administration of justice situations.  

The Council of Europe provided for guidance to the police which addressed 

discrimination issues. In 1979, a resolution on the Declaration of the Police was published by the 

Parliamentary Assembly of the Council of Europe. The Declaration required legislation to 

“provide for a system of legal guarantees and remedies against any damage resulting from police 

activities” and also stated that “a police officer shall receive thorough general training, 
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professional training and in-service training, as well as appropriate instruction in social 

problems, democratic freedoms, human rights and in particular the European Convention on 

Human Rights”.
76

 

Moreover, in 2001, the Committee of Ministers of the Council of Europe adopted the 

European Code of Police Ethics
77

 which established principles for police practices and codes of 

conducts guided by principles of impartiality and non-discriminations in the State Members. This 

Code of Police Ethnic also highlights the need for accountability mechanisms and states that 

police shall be subject to external control. State control of the police shall be divided between the 

legislative, the executive and the judicial powers.  

The Code, however, does not address the fundamental issue of data gathering like the 

International Human Rights Standards for Law Enforcement and the General Recommendation 

XXXI of CERD do. The Code, instead, makes sure to reinforce the need to observe international 

data protection principles to collect, storage and use of personal data but it does not make any 

remark concerning the need to have comprehensive and precise information about police work 

and this includes the collection and storage of personal data. 

2.3 Recommendations to address ethnic profiling 

As far as ethnic profiling by police is concerned, the UN CERD General 

Recommendation XXXI provides many recommendations that encompass several aspects of the 

                                                           
76

 Declaration of the Police. Resolution 690,1979. Parliamentary Assembly of the Council of Europe. See at:   

http://assembly.coe.int/Documents/AdoptedText/ta79/ERES690.htm 
77

 European Code of Ethics. Recommendation Rec(2001)10 of the Committee of Ministers. Council of  Europe. 

Relevant points: “26. Police training, which shall be based on the fundamental values of democracy, the rule of law 

and the protection of human rights, shall be developed in accordance with the objectives of the police; 40. The 

police shall carry out their tasks in a fair manner, guided, in particular, by the principles of impartiality and non-

discrimination; 42. The collection, storage, and use of personal data by the police shall be carried out in accordance 

with international data protection principles and, in particular, be limited to the extent necessary for the performance 

of lawful, legitimate and specific purposes.” 

http://assembly.coe.int/Documents/AdoptedText/ta79/ERES690.htm


C
E

U
eT

D
C

ol
le

ct
io

n

42 
 

problem. Point 1 proposes the use of indicators of racial discrimination. These would be able to 

indicate the extension of the problem by exposing the reality through the analysis of data and 

processed information. The recommendation suggests that the state should pay attention to (a) 

the percentage of persons affected by discriminatory conduct, (b) the number of complaints, 

keeping in mind that this information in itself does not provide any conclusion considering that a 

small number can reveal the people’s lack of information  concerning their rights, fear of 

reprisals, lack of trust in the public institutions, (c) information regarding police officers and 

minorities groups behaviors, (d) diversity among the public agents, the ranks of the police should 

have a significant representation of persons belonging to ethnic minorities groups.
78

 

I believe these indicators are key for planning of a policy that aims to combat ethnic 

profiling. The recommendations on the use of indicators of racial profiling bring implied with 

their elements the necessity of gathering and producing data as observed by the Committee on 

the Elimination of Racial Discrimination when reporting on Spain.  

If we confront the mentioned indicators with the Spanish situation after the UN Human 

Rights Committee decision in the Williams case, we see that the old scenario has not changed. In 

2011, the Committee on the Elimination of Racial Discrimination verified that the same issue is 

still in practice in Spain. They stated that  “los controles de identificación o redadas policiales, 

basados en perfiles étnicos y raciales, realizados en lugares públicos y barrios donde hay una alta 

concentración de extranjeros”
79

. They also highlighted the lack of statistical data about ethnic and 

                                                           
78

 General recommendation XXXI on the prevention of racial discrimination in the administration and functioning of 

the criminal justice system. UN CERD, 2005. 
79

 The identity checks or police stops and searchs based on ethnic and racial profiles happen in public places and 

neighborhoods where there is a high concentration of foreigners (my translation). Concluding Observations of the 

Committee on the Elimination of Racial discrimination. CERD/C/ESP/CO/18-20, March 2011. See at: 

http://www2.ohchr.org/english/bodies/cerd/docs/co/Spain_AUV_sp.pdf 

http://www2.ohchr.org/english/bodies/cerd/docs/co/Spain_AUV_sp.pdf


C
E

U
eT

D
C

ol
le

ct
io

n

43 
 

racial composition of the population and foreigner like recommended by the General Recommendation 

24.
80

 According to the Committee the lack of statistical data contributes to discriminatory actions.  

Furthermore, in 2013, the UN Special Rapporteur identified ethnic profiling still as a 

challenge to be overcome. The report indicated that in 2011 the Spanish Ombudsperson received 

a high number of complains concerning the abusive use of identify checks against foreign 

nationals. He observed that the law governing the issue are not enough and do not provide for 

sufficient safeguards to prevent it from happening.
81

   

Some progress was observed though. An important difference from Williams case is 

observed in the government’s attitude towards ethnic profiling. According to the Special 

Rapporteur, the governments acknowledge it as a problem. He was informed that there are 

ongoing training programmes “to sensitize the police on discrimination, and the development of 

good practices related to police/community relations and ethnic profiling reduction in some parts 

of Spain”.
82

 

Another important recommendation addresses the need for adequate legislation which 

will provide a legal framework that will give support to initiatives that aim to eliminate ethnic 

profiling practices. General Recommendation XXXI, point 4, a, and General Recommendation 

35 are concerned with the criminalization of racism.
83

 It is important to notice, however, as 

previously stated, that racial profiling has many roots and although its practice might be 
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explained by the presence of racism, it is possible that such practice is not based on racism. For 

this reason, as far as ethnic profiling by police is concerned, an efficient accountability system in 

conjunction with rules precisely tight might be better in terms of results than criminalizing acts 

of racism.
84

 

In relation to prevention of racial discrimination, the general recommendation observes 

the need for “education programmes, training in respect for human rights, tolerance and 

friendship among racial or ethnic groups, as well as sensibilization to intercultural relations, for 

law enforcement officials” and fosters dialogue between the police and the groups that are 

discriminated against.
85

 

Two other important aspects of the General Recommendation XXXI deal with, first, the 

obligation of the states to provide an effective remedy for the victims of discriminatory acts and 

also to facilitate their access to justice and, secondly, with the rights and autonomy of police 

officials who have to be in a position that allows them to refuse to obey illegal and 

discriminatory orders or instructions.  

One specific recommendation made by the CERD in the occasion of the General 

Recommendation XXXI sums everything that is needed for a successful strategy to eliminate 

structural racial discrimination that is the case of profiling by police. Point 5 (i) says: 

 “To implement national strategies or plans of action aimed at the elimination of 

structural racial discrimination. These long-term strategies should include specific 

objectives and actions as well as indicators against which progress can be measured. 

They should include, in particular, guidelines for prevention, recording, investigation 

and prosecution of racist or xenophobic incidents, assessment of the level of satisfaction 

among all communities concerning their relations with the police and the system of 
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justice, and recruitment and promotion in the judicial system of persons belonging to 

various racial or ethnic groups.”
86

 

The Programme of Action that resulted from the World Conference against Racism, 

Racial Discrimination, Xenophobia and Related Intolerance that took place in Durban in 2001 is 

the only documents to expressly mention racial profiling. Many of the actions proposed are 

relevant for the elimination of ethnic profiling. 

Although the Programme of Action addresses expressly racial profiling, it is questionable 

if it does in a satisfactory way since it covers only criminal justice situation - investigatory 

activities or for determining whether an individual is engaged in criminal activity. While point 

70 enunciates the need for ‘constitutional, legislative and administrative measures to foster 

equality among individuals and groups of individuals who are victims of racism, racial 

discrimination, xenophobia and related intolerance’
87

, and point 71 points out the necessity of 

implementation of accountability systems ‘for misconduct by police officers and other law 

enforcement personnel which is motivated by racism, racial discrimination, xenophobia and 

related intolerance, and to prosecute perpetrators of such misconduct’; point 72 reduces the 

concept of racial profiling when it states:  

“Urges States to design, implement and enforce effective measures to eliminate the 

phenomenon popularly known as “racial profiling” and comprising the practice of 

police and other law enforcement officers relying, to any degree, on race, colour, 

descent or national or ethnic origin as the basis for subjecting persons to investigatory 

activities or for determining whether an individual is engaged in criminal activity”.
88

 

 In the above quoted point, the Programme of Action calls States to react on “racial 

profiling” practices but presents a problematic and inconclusive definition of racial profiling 
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when it relates the term to the reliance, to any degree, on race, colour, descent or national or 

ethnic origin as the basis for specific purposes - to investigatory activities or for determining 

whether an individual is engaged in criminal activity. For instance, according to this definition, 

immigration cases like the Spanish case, above explored, would not consist of racial profiling. 

In the European level, two main instruments provide for recommendations concerning 

police activities – Recommendations on Policing in Multi-Ethnic Societies from the 

Organization for Security and Co-operation in Europe and General Policy Recommendation No. 

11 on Combating Racism and Racial Discrimination in Policing from the European Commission 

against Racism and Intolerance.
89

 Both instruments expressly confront the problem of racial 

profiling. 

Paragraph 1 of OSCE recommendations highlights the importance of recognizing that 

policing affects inter-ethnic relations and calls States to adopt policies “to promote the 

integration of minorities at national and local levels”.
90

 And in, paragraph 16, OSCE 

recommends measure such as codes of conduct regulating operational practices to be taken in 

order to prevent from discriminatory policing.   

Though OSCE recommendations do not expressly propose a data gathering system or a 

recording of police activities, Explanatory Notes of paragraph 16 indicates, in accordance with 

State’s obligation under the European Convention on Human Rights and the International 

Convention on the Elimination of Racial Discrimination,  the need for an “ethnic monitoring of 

the outcomes of police operations in order to identify whether or not discrimination is taking 
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place” and whether or not ‘stop and search’ impact fairly and proportionately on different ethnic 

groups.
91

  

The ECRI Recommendation 11 is more precise regarding the monitoring activity. Point 2 

recommends States to “carry out research on racial profiling and monitor police activities in 

order to identify racial profiling practices, including by collecting data broken down by grounds 

such as national or ethnic origin, language, religion and nationality in respect of relevant police 

activities”
92

, and point 12 is even more explicit to state the need for the establishment and 

operation of a system for recording and monitoring racist incidents. 

Duly, Recommendation 11 also provides for recommendations in many other topics such 

as “measures to make the police aware of the fact that acts of racial discrimination and racially-

motivated misconduct by the police will not be tolerated”; “mechanisms for victims of racial 

discrimination or racially-motivated misconduct by the police”; ensuring “effective 

investigations into alleged cases of racial discrimination”, and the recruitment of members of 

under-represented minority groups in the police.
93
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Chapter 3 - Limiting Police Discretion  
 

As seen, there is an extensive international legal framework regarding the prohibition of 

discrimination. However, as far as ethnic profiling is concerned alongside with anti-

discrimination norms it is requires that states take measures to ensure the respect for those law. 

In this regard, another important element – discretionary police powers – has to be regulated in 

order to balance police work in terms of achieving their aims – maintenance of public order and 

peace, and crime control – while ensuring respect for human rights. 

When exercising their functions police can decide whom to stop and search or ask for 

identification. For this reason, there is a direct relation between this discretionary power and 

ethnic profiling since the former happens when the discretionary power is misused. Of course if 

we deal with formal ethnic profiling and a state planned operation, the debate will not mainly be 

around the discretionary power once the police officers are obeying superior order. Nevertheless 

every informal ethnic profiling situation involves police abusive use of discretion.   

The police are responsible for the selection of who will be stopped, sanctioned, arrested 

or ignored, thereby their actions are the ones that define the profile of the people subjugated to 

the criminal justice system. Some would even argue that society has trusted to the police the 

biggest part of social control functions and so police decisions impact on the political field,94 

considering the political power police have when interacting with the community. 

Assuming that effective law enforcement activities require discretionary decision-making 

powers – it is even argued that stop and search is a fundamental investigative police tool – the 
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question raised then concerns constraints and how we can ensure that this discretionary power 

will be fairly and correctly used. 

The question posed is challenging because it requires technical knowledge in different 

areas as the discretionary power does not only concern stop and search powers or ethnic profiling 

practices but it is related to the notion of policing and the nature of some state function. In fact, it 

is the nature of police work to “make a choice among possible courses of action or inaction”.
95

 

Thus it is not possible to reduce some functions that involve decision making to a Cartesian 

exercise.   

Furthermore, it is unthinkable to write down in law a list of every single possibility in 

which police officers can act and how they should act. Besides it is also doubtful that society 

would want to have a police that cannot assess risk, make judgments, and independently take 

decision. Therefore there must be legal, general but precise enough standards to limit police 

powers and specially stop and search powers. 

Accordingly, the Canadian Supreme Court even states that “a system that attempted to 

eliminate discretion would be unworkably complex and rigid”.
96

 Moreover, discretion is 

necessary because resources are scarce and so the police need to establish priorities. For this 

reason the discussion cannot be polarized putting in one side the no discretion at all and in the 

other limitless discretion. 

This power is essential to see why the argument presented by some of those who argued 

in favor of ethnic profiling is so fragile. Those who believe that the disproportion of the use of 

police powers among different ethnic or racial groups can be rationally justified often rely on the 
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disproportionality existent in crime and convictions rates between those groups. The problem 

with this understanding is that they ignore how influential police decisions are and the data are 

not themselves impartial. The police are the one deciding who they will stop or arrest, where and 

when they will patrol.
97

 It is worth noting that this fact does not advocate for the futility of those 

rates and data produced, instead it reinforces the argument that to address ethnic profiling, state, 

policy and society should be aware of how police behave as well as they should know well how 

and over who police are exercising their powers. 

Therefore, as expected, those against ethnic profiling address the supposedly excessive 

police discretion as a way of combating the practice. I believe it is important to distinguish the 

sociological approach to discretion which can be summarized in the police freedom to act 

coercively and so eventually commit abuses and the legal and political approach that sees 

discretion as an inherent aspect of police powers and encourages states to legally regulate and 

create accountability mechanisms to address the so called freedom to act coercively.  

Special Reporteur Leila Zerrougui stated that the discrimination ascribed to the police 

derives from various factors and among them she includes among the factors: “the range of 

powers given the police to combat crime and ensure order and security, the inadequate means put 

at their disposal, the type of supervision under which the police operate and the existence or 

absence of efficient remedies and positive measures to prevent and punish violations of the rights 
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of the most vulnerable.”
98

 But, more importantly, she complements the list by explaining that if 

the police have broad discretionary powers and are the only authority responsible for 

investigating their violations and abuses, most probably the result will be assured impunity. 

I agree with the external accountability claim, though I do not agree with the critique on 

‘the range of powers’ which relates to police discretionary powers. The problem is not about the 

powers police have but it is about how they use their powers and what means are available to 

ensure they will act in accordance with the law and use their power in a reasonable manner. 

Bronitt and Stenning suggest, as the modern view tends to indicate, that the exercise of 

discretion has to be structured and so they propose administrative public guidelines just like the 

UN Committee on the Elimination of Racial Discrimination
99

. The authors quote Galligan and 

state that guidelines play important roles. They can be (a) a “yardstick for testing decisions”, 

what will reduce the reliance on improper, arbitrary or discriminatory factors, and (b) a way of 

incentive to police officers to think more carefully and critically about their work, objectives and 

goals.
100

 

The next section explores this notion of a structuration of the exercise of police 

discretionary powers. European cases, judged by the European Court of Human Rights, and 

national experiences – in the United States and the United Kingdom – are discussed and revealed 

how the law – and the Courts and inquiries - contributed to the limitation of discretionary 

powers.  
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3.1 European cases 

As observed, the Council of Europe enacted both the Declaration of the Police
101

 and the 

European Code of Police Ethics.
102

 These both documents do not expressly impose rules or 

specific restrictions to police powers, though they affirm the need to act in accordance with the 

law, to have police training and to provide for accountability and control systems against 

damages resulting from police activities. 

Another instruments providing for some guidance is the Manual for Police Trainers 

issued by the European Agency for Fundamental Rights.
103

 This document discusses policing 

from a human rights perspective but does not provide for a sharp structure to guide police 

conduct.  

The mentioned instruments provide for some orientation regarding the use of police 

powers but they do not clearly underline the reach and limits of those powers which are 

constantly in conflict with other interests, and sometimes, rights and freedoms. Nevertheless in 

my view, the case law of the European Court of Human Rights is a more fruitful source of that 

type of guidance. 

Imagine a scenario where there is no requirement of reasonable suspicion limiting stop 

and search powers. In fact such scenario exists and raises concerns regarding the misuse of such 

powers. Malik v. the UK and Gillian v. the UK are cases brought before the European Court of 

Human Rights to challenge counter-terrorism laws (Section 44 and Schedule 7) that authorize 

public officers to stop people without having reasonable suspicion. The cases discuss in some 

extension the role of reasonable suspicion requirements.  
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In Malik v. the UK, which has not been decided yet, the applicant challenges Schedule 7 

to the Terrorist Act 2000. According to its paragraph 2, examining officers can stop or detain a 

person to question without having grounds for suspicion. A Code of Practice has been issued and 

Paragraph 10 says that “examining officers should therefore make every reasonable effort to 

exercise the power in such a way as to minimize causing embarrassment or offence to a person 

who is being questioned”.
104

 

This provision contorts the notion of reasonableness that should guide law enforcement 

officers conduct and be an stimulator to reasonable behavior. It is interesting to note that 

although the law allows officers to act without reasonable suspicion, the state recognizes the risk 

of discriminatory use of those powers. The Notes for guidance on paragraph 10 highlights:  

 

“The powers must be used proportionately, reasonably, with respect and without 

unlawful discrimination. All persons being stopped and questioned by examining 

officers must be treated in a respectful and courteous manner.  

Examining officers must take particular care to ensure that the selection of persons for 

examination is not solely based on their perceived ethnic background or religion. The 

powers must be exercised in a manner that does not unfairly discriminate against 

anyone on the grounds of age, race, colour, religion, creed, gender or sexual 

orientation.”  

 

Unfortunately, the Court has not yet pronounced about the merits of this particular case, 

and declared the application admissible. However, a study report produced by the Equality and 

Human Rights Commission shows that the guidance is not enough to prevent ethnic profiling 

once data analysis indicates race disproportionality in the use of powers under Schedule 7.  

“In 2010/11, 46.6 per cent of total examinations were of people of Asian or other 

ethnicity, as were 65.2 per cent of over the hour examinations and detentions. At 

airports, 63.9 per cent of total examinations were of people of Asian or other ethnicity.  

 

The experimental analysis of race disproportionality suggests that both black and Asian 

or other ethnic groups experienced high race disproportionality in 2010/11, which was 
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higher for examinations at airports than for those at all ports. Overall, race 

disproportionality was high for total examinations, higher for over the hour 

examinations and highest for detentions.”
105

  

 

This suggests that guidance if not supported by law will not contribute effectively to the 

prevention of discrimination. Another similar case was already judged by the European Court of 

Human Rights and gives us a hint of what can happen in Malik case. In Gillan and Quinton v. the 

UK, the Court assessed the alleged violation of Article 8 by the section 44 of the Terrorism Act 

2000. This legal provision allowed a uniformed police officer to stop any person within the 

geographical area covered by the authorization of a senior officer, and physically search the 

person and anything he or she carried. Firstly, the Court had to state that it “considers that the use 

of the coercive powers conferred by the legislation to require an individual to submit to a 

detailed search of his person, his clothing and his personal belongings amounts to a clear 

interference with the right to respect for private life”.
106

 

Then the Court discussed if the interference with the applicants right of private life was in 

accordance with the law and observed that if, in matters affecting fundamental rights, legal 

discretion is granted to the police in ‘terms of unfettered power’ this will be contrary to the rule 

of law and the ECHR.  

Accordingly, the law must precisely indicate the ‘scope of any such discretion conferred 

on the competent authorities and the manner of its exercise’. The Court recognized that the Code 

of Practice sets out guidance and dictates how the constable must carry out the search. However, 

in the Court's view, “the safeguards provided by domestic law have not been demonstrated to 
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constitute a real curb on the wide powers afforded to the executive so as to offer the individual 

adequate protection against arbitrary interference”.
107

 

The Court added that there is no requirement that the stop and search power be 

considered “necessary” and consequently no requirement of assessment of the proportionality of 

the measure. The Court concluded by alerting to the fact that none of the thousands searches 

under section 44 were related to a terrorist offence what indicates the “clear risk of arbitrariness 

in the grant of such a broad discretion to the police officer”.
108

  

In Gillan and other v. the UK, the Court made clear the rule according to which states 

are obliged to provide for sufficient safeguards in law against the possible arbitrary use of police 

powers, and to offer adequate protection to the rights and freedoms guaranteed in the 

Convention. However, the Court in that case did not debate what consist in sufficient safeguards 

what was done in 1990 in Fox, Campbell and Hartley v. The United Kingdom
109

. 

In this case the Court discussed if there was a breach of Article 5 § 1 (art. 5-1) 

concerning the arrest of the applicants under suspicion of being terrorists. In this case, the 

domestic law also did not require reasonable suspicion but set a lower threshold consisting in 

‘honest suspicion’. According to the House of Lords, the honest suspicion was a subjective test 

that required officers to honestly believe that there was suspicion. 

The Court first established that “’reasonable suspicion’ presupposes the existence of 

facts or information which would satisfy an objective observer that the person concerned may 
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have committed the offence. What may be regarded as ‘reasonable’ will however depend upon 

all the circumstances”.
110

  

The Court, then, assessed if the safeguard afforded by Article 5 § 1
111

 has been secured 

and concluded that it has not. According to the Court, the genuine suspicion held by the arresting 

officers is not enough to satisfy the requirement of reasonable suspicion. In this sense, the Courts 

stated that the arrests were based on a ‘bona fide suspicion’ – subjective believe of suspicion. 

However the information held by the Government (applicants’ previous convictions) cannot 

satisfy an objective observer that the applicants could be involved in the new facts and so did not 

pass the objective test required.    

3.2 National cases 

The choice of cases was based in the work both the UK and the US have been doing in 

relation to the issues of ethnic profiling and police discretion. Although both countries face 

problems concerning ethnic profiling, there is a difference on how they address them. While in 

the US regulation chose a conflict model where litigation is common place and redress through 

courts is the way of making police forces accountable, the UK opted for a consensus model in 

which regulation is a result of policy and political debate. 

Besides, as pointed out by Michael Shiner “the disproportionate use of police powers 

against black and minority ethnic populations is one of the major fault-lines in police-community 

relations in Britain and the USA”.
112

 Despite the attempts and the failures, I consider the UK and 
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US good experiences to be observed considering the academic and governmental attention to 

these issues. Moreover, “both models raise important questions about the ability of organizations 

to critically reflect on their own practice, to acknowledge their capacity for wrong-doing and to 

act on such acknowledgement”
 113

 what I consider to be the first basic step for the understanding 

and planning for any action plan to end ethnic profiling. 

3.2.1  The United States of America 

In the United States, opposition to ethnic profiling became apparent in the 1980s and 

1990s. However it was only in the 1990s that the notion of racial and ethnic discriminatory 

profiling was crystalized in the context of “war on drugs”.
114

 

In our time, the US call the world’s attention with the serious ethnic profiling issue the 

country is facing in relation to the fight against terrorism and to immigration control. What is not 

internationally debated, however, is the racial profiling practiced by US polices within its 

territory and against its own citizens.  In 2001, even President Bush addressed the issue of racial 

profiling announcing that “it’s wrong and we will end it in America”.115  

As we know, the US Supreme Court has a central role in establishing legal standards. Its 

biggest impact on race related issue goes back to 1954 with Brown vs. Board of Education
116

 

when the Court upheld the “separate but equal” doctrine stating that it was inherently unequal 

and that racial segregation had a detrimental effect on racial minority children.  
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In 1976, a decision by the US Supreme Court in Washington v. Davis
117

 assessed the 

recruitment procedures of the District of Columbia Police Department which measured verbal 

ability and reading comprehension. As a result, more black applicants failed the test. The 

Supreme Court held that discriminatory impact if not intended did not configure violation of the 

Equal Protection Clause.  

In 1996, a landmark decision
118

 determined that the New Jersey State Police was 

engaging in unlawfully racial profiling in violation to the Fourth Amendment
119

. According to 

the arguments of the defendants in the case, they were arrested illegally once the police act based 

on discriminatory enforcement of traffic law. A statistical study revealed that in June of 1993 

37.4% of all drivers stopped involved racial minorities while in observed randomly-selected 

times only 13.5% were African Americans. 

Although the Court played an important role in some situations, scholars argue they are 

also responsible for the slowness in which things are changing. Kevin Johnson affirmed that 

“since at least 1970, the Court has consistently refused to interfere with aggressive police 

practices in fighting crime and has steadily expanded the discretion afforded police officers”
120

 

what results in a permissible racial profiling practice.  

Also in 1996, in Whren v. United States, the Supreme Court assessed the reasons that led 

to a traffic stop. They looked into the possibility of search and seizure without probable cause 

under the defendant’s argument that the stop of two black young men was done based on racial 

profiling. The Court ruled that the Constitution prohibits selective enforcement of the law based 
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on considerations such as race but this conclusion was provided without a remedy, as Kevin 

Johnson observes. He argues that the decision did not send the right message and “affirmatively 

contributed to the predominance of racial profiling in law enforcement in modern America”
121

 

when it recognized that intentionally discriminatory application of laws would be violation of the  

Equal Protection Clause
122

 yet the case was not judged under a race-based law enforcement 

conduct. The Court instead held that as long there is a reasonable cause that a traffic violation 

occurred, the police may stop a vehicle.    

The United States Constitution requires reasonableness in the exhaustively discussed 

Fourth Amendment which protects people against “unreasonable searches and seizures”. 

Accordingly, the US Supreme Court jurisprudence held that for a police stop to comply with the 

Fourth Amendment rule it has to be based on reasonable suspicion of a criminal activity 

considering that reasonable suspicion is an objective standard, meaning that subjective reasons 

are irrelevant. In their words, the police can stop a suspect when the officer is “able to articulate 

something more than an inchoate and unparticularized suspicion or hunch”, this would indicate 

the existence of objective reasons.  

The ‘articulable something’ are specific facts that the police must be able to describe 

together with “rational inferences from those facts, reasonably warrant [the] intrusion [on a 

citizen’s liberty interest]”
 123

, independently of the irrelevant subjective thought the police officer 

might have.  

Thought the standards were settled a long ago, the US still faces problems with the 

requirement of the ‘articulable something’. A report of the special rapporteurs on contemporary 
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forms of racism, racial discrimination, xenophobia and related intolerance, Doudou Diène, 

recommended that the US government “clarify to law enforcement officials the obligation of 

equal treatment and, in particular, the prohibition of racial profiling”.
124

  

He also pointed that “approximately 32 million people in the United States report having 

been victims of this practice” and criticized the Guidance Regarding the Use of Race by Federal 

Law Enforcement Agencies issued by the Department of Justice because of how inaccurate 

profiling was regulated. He observed that it “does not cover profiling based on religion, religious 

appearance or national origin; does not apply to local law enforcement agencies; does not include 

any enforcement mechanism; does not require data collection; does not specify any punishment 

for federal officers who disregard it; contains a blanket exception for cases of ‘threat to national 

security and other catastrophic events’ and ‘in enforcing laws and protecting the integrity of the 

Nations’ borders’.”
 125

 

Recently the New York City Department was sued in a case about the “tension between 

liberty and public safety in the use of a proactive policing tool called ‘stop and frisk’”
126

. 

According to data, between January 2004 and June 2012,the police of NY made 4.4 million 

stops. Over 80% of these stops were of black and Hispanics. In the decision the judge looked 

into various elements among them the existence of a discriminatory pattern, whether the City had 

notice of the allegation of ethnic profiling and what was done in terms of monitoring the 

situation and training. 
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The information of the 4.4 million stops were produced based on the NYPD database 

which is fed by forms filled out by police officers after each stops. Some methodological errors 

influenced the quality of the information yet those data informed that at least 200,000 stops from 

were made without reasonable suspicion.
127

  

Among the findings the judge extracted from the expert testimony the following 

observations: “(1) The NYPD carries out more stops where there are more black and Hispanic 

residents, even when other relevant variables are held constant. The racial composition of a 

precinct or census tract predicts the stop rate above and beyond the crime rate; (2) Blacks and 

Hispanics are more likely than whites to be stopped within precincts and census tracts, even after 

controlling for other relevant variables”
128

. 

The plaintiffs in this case argued violation of the Fourth Amendment Clause and of the 

Equal Protection Clause of the Fourteenth Amendment both of the US Constitutions.  The first 

protects people against unreasonable stops, searches and seizures. This means, according to a US 

Supreme Court decision, that the police can only “stop and briefly detain a person for 

investigative purposes if the officer has a reasonable suspicion supported by articulable facts that 

criminal activity ‘may be afoot,’ even if the officer lacks probable cause”
129

.  

The Fourteenth Amendment is related to people’s equality before the law and protects all 

individuals against intentional discrimination based on race. As mentioned before, ethnic 

profiling is very hard to be demonstrated and so the discrimination is hard to be proved however 

                                                           
127

 Executive Summanry, Document 373. Floyd et al. vs. City of New York et al. United State District Court, 

Southern District of New York. Opinion and Order. 08 Civ. 1034 (SAS). 
128

 Floyd et al. vs. City of New York et al. United State District Court, Southern District of New York. Opinion and 

Order. 08 Civ. 1034 (SAS). 
129

 United States v. Swindle, 407 F.3d 562, 566 (2d Cir. 2005) (quoting United States v. Sokolow, 490 U.S. 1, 7 

(1989)) (some quotation marks omitted) in Floyd et al. vs. City of New York et al. United State District Court, 

Southern District of New York. Opinion and Order. 08 Civ. 1034 (SAS). 



C
E

U
eT

D
C

ol
le

ct
io

n

62 
 

the circumstantial evidence of the intent is considered to be enough, this means that the plaintiffs 

must prove that “a discriminatory purpose has been a motivating factor”.
130

 

The conclusion after the examination of all the information above was that the “NYPD 

has an unwritten policy of targeting “the right people” for stops. In practice, the policy 

encourages the targeting of young black and Hispanic men based on their prevalence in local 

crime complaints. This is a form of racial profiling”.
131

 Therefore the judge ruled that the NYPD 

violated both the Fourth Amendment Clause and the Equal Protection Clause.  

Another important issue raised in the decision concerns another aspect of the Fourth 

Amendment, which imposes “responsibility that constrains state actors, requiring them to 

discharge their powers of investigation in a manner that keeps with the public trust”.
132

 Moving 

from the ‘rights’ language, the decision concluded that there was an inadequate monitoring and 

supervision of the unconstitutional stops. The supervisors would review officers’ productivity 

but no one looked into the constitutionality and quality of the officers’ conduct. The proper 

recording of the stops emerged as a problem that was never detected by the supervisors. 

The poor training of officers also appeared as a problem that needs to be addressed. The 

officers’ testimonies evidenced that there is a distorted comprehension of what “furtive 

movements” as a reasonable suspicion would be. They used examples fully based on stereotypes 

to describe what would configure a “furtive movement” situation. As previously discussed in this 

thesis, the stereotyping is one of the causes and consequences of racial profiling. 
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3.2.2  United Kingdom 

As we saw in the report about Schedule 7
133

, the limits to the discretionary police power 

must be set in law in order to effectively provide for safeguards against arbitrary use of police 

powers.  

Since the 1970s the relations between the police and black community in the UK were 

deteriorating.
134

 One of the main reasons for this deterioration was the lack of an adequate legal 

framework and the lack of an accountability system that would address bad and miscarriage 

conducts. Consequently this poor relation resulted in less confidence in the police what increased 

gradually the level of mistrust.  

In this context and under the legacy of colonialism
135

, the Brixton riots happened in 1981. 

During two days in April, 1981, many people – police and public – were injured, vehicles were 

burned and buildings were damaged in one of the most remarkable crowd reaction to the police 

action. At that time, Britain faced a national recession and in Brixton there was a serious tension 

as the economic situation in the neighborhood was deteriorating with high unemployment rate, 

poor housing, high crimes rate and suspicion of racial-motivated actions against black people. 

The lack of regulation on police powers is also essential to understand the tension 

existing between black communities and the police. In a time when there was no precise and 
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adequate national legislation to regulate stop and search, the police carried out the so called 

Operation Swamp 81 that consisted in a mass stop and search of primarily black people with the 

intention to cut street crime in Brixton,136 more than one hundreds police officers were in the 

streets patrolling a specific area with the instruction to stop and question people with ‘suspicious 

look’.
137

 At that time, PACE (Police and Criminal Evidence Act 1984) did not exist. 

After the terrible consequences of the riots - over 300 people were injured, 83 premises 

and 23 vehicles were damaged138 - an inquiry was installed to investigate what some would call 

the “temporary collapse of law and order” in Brixton.
139

 An inquiry was ordered by the then 

Home Secretary and resulted in the Scarman Report which looked into the confrontation between 

the Metropolitan Police and protesters whom happen to be mostly black youths and brought into 

light the “racial disadvantage that is a fact of British life".
140

  

Although the Scarman Report rejected the idea of organizational and institutional racism, 

it went far in evidencing the disproportionate use of police powers – stop and search – against 

black people. The report exposed the existence of discrimination but without using heavy terms 

such as racist actions. According to the report, public bodies and individuals might unwittingly 

have discriminated against black people. It was only 18 years later that Britain would face 

another inquiry that would bring this issue again into the public debate. 

The above mentioned denial may have impaired the efforts to address wha we now call 

ethnic profiling, however, the Scarman Report had good impacts and had an important role to 
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raise awareness to the existing racial tension. The report concluded that "complex political, 

social and economic factors" created a "disposition towards violent protest".
141

 Lord Scarman 

pointed out that it was necessary to recruit more ethnic minorities into the police force, and 

changes in training and law enforcement and the problems of racial disadvantage were 

highlighted.  

What the Scarman Report did not do was to call for a curtailment in the police’s legal 

powers in respect to stop and search.
142

  However in the same year, the Royal Commission of 

Criminal Procedure, established to look into early miscarriages of justices in the mid-1970s, 

issued a report that formed the basis for the codification of police powers, the PACE (Police and 

Criminal Evidence Act 1984).
143

 Michael Zander said that the “Act was the result of the report in 

1981 of the Royal Commission on Criminal Procedure chaired by Sir Cyril Philips”.144 

According to professor Zander, the PACE was intended to restore “the legitimacy of 

urban policing, which had suffered a critical loss in public confidence as a result of both 

miscarriage of justice cases and the recent history of violent confrontations between the police 

and inner city communities”.
145

 As described in the UK government website, PACE “sets out to 

strike the right balance between the powers of the police and the rights and freedoms of the 

public”.
146
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In relation to the theme discussed in this thesis, PACE biggest contribution was the 

imposition of formal “administrative/bureaucratic controls”147 over the exercise of police powers.  

The Act established a general and broad power to stop and search, however in conjunction with 

it, the Act “ushered in a period of unprecedented transparency and scrutiny of the police through 

empirical research and the collection of routine data on a whole range of police operations and 

practices, including stop and search”
148

, establishing requirements such as the maintenance of 

administrative records relating to a wide range of police activities. All this gave a whole new 

dynamic to police conduct. 

In the UK, under the PACE (Police and Criminal Evidence Act 1984), reasonable 

suspicion is required as a ground for stop and search in most of the cases. PACE provides that 

powers to stop and search ‘require reasonable grounds for suspicion’ and ‘must be used fairly, 

responsibly, with respect for people being searched and without unlawful discrimination’. The 

PACE defines better what is understood as reasonable grounds and states that it depends on some 

objective circumstances such as ‘suspicion based on facts, information, and/or intelligence which 

are relevant to the likelihood of finding an article of a certain kind or, in the case of searches 

under section 43 of the Terrorism Act 2000, to the likelihood that the person is a terrorist’, 

moreover ‘reasonable suspicion can never be supported on the basis of personal factors’.
149
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The PACE Codes of Practice also provide the basic rule to limit police discretionary 

power according to which “there is no power to stop or detain a person in order to find grounds 

for a search”. They establish that reasonable suspicion “cannot be based on generalizations or 

stereotypical images of certain groups or categories of people as more likely to be involved in 

criminal activity” but may in some cases “exist without specific information or intelligence and 

on the basis of the behavior of a person”.
150

 

                                                                                                                                                                                           
2.1 This code applies to powers of stop and search as follows:  

(a) powers which require reasonable grounds for suspicion, before they may be exercised; that articles unlawfully 

obtained or possessed are being carried, or under Section 43 of the Terrorism Act 2000 that a person is a terrorist;  

(b) authorised under section 60 of the Criminal Justice and Public Order Act 1994, based upon a reasonable belief 

that incidents involving serious violence may take place or that people are carrying dangerous instruments or 

offensive weapons within any locality in the police area or that it is expedient to use the powers to find such 

instruments or weapons that have been used in incidents of serious violence; 

Searches requiring reasonable grounds for suspicion”  
150 PACE (Police and Criminal Evidence Act 1984), Codes of practice – Code A Exercise by police officers of 

statutory powers of stop and search: “Principles governing stop and search 

2.2 Reasonable grounds for suspicion depend on the circumstances in each case. There must be an objective basis 

for that suspicion based on facts, information, and/or intelligence which are relevant to the likelihood of finding an 

article of a certain kind or, in the case of searches under section 43 of the Terrorism Act 2000, to the likelihood that 

the person is a terrorist. Reasonable suspicion can never be supported on the basis of personal factors. It must rely 

on intelligence or information about, or some specific behaviour by, the person concerned. For example, unless the 

police have a description of a suspect, a person’s physical appearance (including any of the ‘protected 

characteristics’ set out in the Equality Act 2010 (see paragraph 1.1), or the fact that the person is known to have a 

previous conviction, cannot be used alone or in combination with each other, or in combination with any other 

factor, as the reason for searching that person. Reasonable suspicion cannot be based on generalisations or 

stereotypical images of certain groups or categories of people as more likely to be involved in criminal activity.  

2.3 Reasonable suspicion may also exist without specific information or intelligence and on the basis of the 

behaviour of a person. For example, if an officer encounters someone on the street at night who is obviously trying 

to hide something, the officer may (depending on the other surrounding circumstances) base such suspicion on the 

fact that this kind of behaviour is often linked to stolen or prohibited articles being carried. Similarly, for the 

purposes of section 43 of the Terrorism Act 2000, suspicion that a person is a terrorist may arise from the person’s 

behaviour at or near a location which has been identified as a potential target for terrorists. 

2.4 However, reasonable suspicion should normally be linked to accurate and current intelligence or information, 

such as information describing an article being carried, a suspected offender, or a person who has been seen carrying 

a type of article known to have been stolen recently from premises in the area. Searches based on accurate and 

current intelligence or information are more likely to be effective. Targeting searches in a particular area at specified 

crime problems increases their effectiveness and minimises inconvenience to law- biding members of the public. It 

also helps in justifying the use of searches both to those who are searched and to the public. This does not however 

prevent stop and search powers being exercised in other locations where such powers may be exercised and 

reasonable suspicion exists.  

2.11 There is no power to stop or detain a person in order to find grounds for a search.” 
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Just like the discussion on Malik case, in the UK, there are other instruments that 

dispense the need of the criterion of reasonable suspicion and allow police to act with a much 

wider discretion.  

That is the case of section 44 of the Terrorism Act 2000 and Section 60 of the Criminal 

Justice and Public Order Act 1994. Both cases were judicially challenged. As seen, section 44 of 

the Terrorism Act was even brought before the European Court of Human Rights which found a 

violation of Article 8. Section 60 of Act 1994 was, until now, only challenged domestically.  

Section 60 of the Act 1994 is called ‘Powers to stop and search in anticipation of 

violence’. It states that: 

“if a police officer of or above the rank of inspector reasonably believes that incidents 

involving serious violence may take place in any locality in his police area, and that it is 

expedient to give an authorisation under this section to prevent their occurrence, or that 

persons are carrying dangerous instruments or offensive weapons in any locality in his 

police area without good reason, he may give an authorisation that the powers conferred 

by this section are to be exercisable at any place within that locality for a specified 

period not exceeding 24 hours”.
151

 

 

The claimant, in R. v The Commissioner of the Metropolitan Police sought a declaration 

that the Section 60 of Act 1994 was incompatible with the European Convention on Human 

Rights Article 5 and Article 8. The High Court concluded that the arbitrary nature of the power 

should be assessed in the context of Article 8. Making a big effort to point out all the differences 

between section 44 of the Terrorism Act 2000 and Section 60 of the Criminal Justice and Public 

Order Act 1994, the Court decided in the same way as it did in the Gillan case but in this 

occasion they argued that “the power conferred by s.60 to give authorization was not unfettered” 
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because “it is circumscribed by the provisions of s.60 and Code A, and subject to the control of 

the courts”.
152

 

Moreover the High Court refused to look into the potential risk of discriminatory use of 

the powers at stake because this issue did not arise in this case. Accordingly, the Court stated that 

the alleged potential discrimination gave rise to a many material and debate in the instant case, 

“it was suggested that statistics demonstrated that searches were targeted explicitly on the basis 

of racial characteristics. (…)But it is essential to appreciate that that issue does not arise in the 

instant case”.
153

  

In my view, when the Court makes such statement, it excluded the state responsibility to 

provide in advance for mechanisms, legal or not, capable of preventing and disabling the 

discriminatory use of police powers. Taking this case in comparison with the Floyd case in the 

US, while the UK High Court did not assess the potential discriminatory impact of section 60, in 

Floyd case, the US District Court ruled beyond the discriminatory impact of the unconstitutional 

use of police power and called for the state responsibility to monitor and overview police 

officers’ conduct.  
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Chapter 4 - Monitoring and recording police actions 
 

In chapter 2, focus was given to legal standards and provisions concerning the prohibition 

of discrimination. As observed many instruments address the issue of discrimination but none of 

them expressly refer to ethnic profiling, though it is a widespread problem.  In the same chapter 

2, some relevant recommendations proposed by international bodies concerning discrimination 

in the context of law enforcement were also listed. Those recommendations are particularly 

relevant in this chapter that aims to debate the need to implement mechanism other than the legal 

framework to contribute with the elimination of ethnic profiling and any type of discriminatory 

policing. 

The mentioned recommendations included (i) the proposal of indicators of racial 

profiling that would allow learning the extent of racial and ethnic discrimination by observing, 

among other thing, the number of persons affected by discriminatory conducts and information 

about police behavior; (ii)  the enactment of adequate law governing the issue; (iii) the 

establishment of training and educational programmes in line with the respect for human rights; 

(iv) fostering dialogue between police and minorities groups; (v) effective accountability system 

providing for effective investigatory mechanisms to clarify discrimination incidents and, for 

effective remedies to victims; (vi) the use of guidelines and codes of conduct to regulate police 

activities and behavior; (vii) ethnic monitoring of police operations and outcomes; and (viii) 

researches specifically on racial profiling, including data broken down by ethnicity, race, religion 

and national origin. 

From all this recommendation I believe monitoring police activities and extracting every 

possible information about their operations is the best way to improve the fight against ethnic 

profiling. ECRI´s assumptions coincides with the view presented in this study according to 



C
E

U
eT

D
C

ol
le

ct
io

n

71 
 

which ethnic data collection is fundamental for the realization of any policy that aims to combat 

ethnic discrimination.
154

 The conclusion is that data is essential to provide baseline information 

over which policy makers, scholars, judges, the police themselves can draw the lines of their 

work. Alongside with the importance of these data to enable work to be started, the data is also 

necessary to assess the effectiveness and impacts of policies. In the same way, many of the 

reported cases also show the importance of having data and information on police activities.  

In the previously mentioned Floyd case that challenged the NY Police Department, 

statistical data had a core role in Floyd case. The judge would not be able to understand the 

extension of the NYPD policy of racial profiling it there were no reliable data available. All the 

studies previously produced plus the information from the police database
155

 were able to present 

the full picture of the discriminatory policy applied what led to the judge concluding that the 

NYPD adopted a policy of targeting racially defined groups based on the local crime suspect 

data.  

Professor Fagan, the expert who analyzed NYPD database, looked into the data to assess 

both the argument on 4
th

 and 14
th

 Amend. He was able to show that a lot of stops were made 

without reasonable suspicion; checks of boxes in the form were not true and that police were 

making it up; discrimination in relation to blacks and Latinos; dissociation of crime rate and 

stops of these minorities; mistreatment of people stopped (use of force).  

In addition, the recording of stops and the proper recording manner were discussed not 

only in light of the content they produced but also from the state obligation of producing fair and 

good quality information. 
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 The same importance to data was given in Gillan and Quinton v. the United Kingdom in 

which the European Court could assess the extensive use of the powers of stop and search under 

section 44 of the Terrorism Act. The Ministry of Justice provided for information showing the 

increase of the use of such power and recorded a total of 33,177 searches in 2004/5, 44,545 in 

2005/6, 37,000 in 2006/7 and 117,278 in 2007/8. Besides data could reveal the “poor and 

unnecessary use of section 44 abounded, there being evidence of cases where the person stopped 

was so obviously far from any known terrorism profile that, realistically, there was not the 

slightest possibility of him/her being a terrorist, and no other feature to justify the stop”.
156

 

Even President Clinton, when speaking in a conference, in 1999, made very clear what 

should be done to address racial profiling:  

“Federal agencies should collect more data at all levels of law enforcement to better 

define the scope of the problem. The systematic collection of statistics and information 

regarding Federal law enforcement activities can increase the fairness of our law 

enforcement practices. Tracking the race, ethnicity, and gender of those who are 

stopped or searched by law enforcement will help to determine where problems exist, 

and guide the development of solutions.”
157

 

 

In 2000 the US Department of Justice funded a study about promising practices and 

lessons learned about racial profiling data collection. The Guide on Racial Profiling Data 

Collection Systems compiles information of some experiences of different states and highlights 

the importance of data collection not only to serve a monitoring purpose but also as a strong 

message given to the community. The Guide points out how such system could influence not 

only the community view but many other procedures – like training, education – within the 

police entity. By collecting statistics information, it is possible to move to a more rational 

dialogue that will be based in credible information that will support criticism and also “ascertain 
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the scope and magnitude of the problem”.
158

 Interestingly the Guide does not mention the issue 

of data protection or privacy.  

I believe it is not wrong to say that in terms of combating ethnic profiling, it is 

indispensable to collect ethnic data of those affected by police actions in order to know well the 

extension and the full scenario of police actions. That was the approach taken in the UK after 

Macpherson report was launched. The experience which appears to have been successful is 

debated in the following section and provides an interesting overview on how police misconduct 

was addressed.  

4.1 The Stephen Lawrence Inquiry - MacPherson Report 

In April 1993 a black youth called Stephen Lawrence was stabbed to death by five white 

young men. The case became well known because of the ineffective investigation into 

Lawrence’s death and the racially motivated crime. It was only in 1997 that an inquiry was 

established to examine “matters arising from the death” of Stephen Lawrence and to “identify the 

lessons to be learned for the investigation and prosecution of racially motivated-crimes”
159

. In 

1999, when the report
160

 was released, Britain was shamed with the declaration of the existence 

of institutional racism.
161

 

The report formulated after the inquiry is known as Macpherson Report, because the 

inquiry was conducted by Sir William Macpherson. The report had a core role in the 

development of the British police. The declaration of institutional racism installed a delicate but 
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promising debate about racism inside the police and its effects on policing. In addition to the 

racism issue, the inquiry also identified professional incompetence disclosed by the “lack of 

direction and documentation in the initial response, the lack of information and sympathy 

provided by way of family liaison, the inadequate supervision and perpetration of errors and 

assumptions by the superior officers, the poor planning and carrying out of surveillance” among 

other factors.
162

 Whilst the inquiry focused on the procedural and management problems and 

errors, academic studies indicated that the incompetence could be better explained in terms of 

“interaction between the social and political context of police work and the institutionalized 

perceptions, values, strategies and schemas”
163

.  

The report focused on different aspects of Stephen Lawrence´s case and presented several 

recommendations. After  analyzing the failures and identifying some of the problems involving 

the event, the report presented a list of recommendations addressing topics such as: confidence in 

policing amongst minority ethnic communities what could be done by increasing prevention 

measures, investigation and prosecution of racist incidents; guidelines and policy directives 

regulating stop and search procedures and their outcomes; promoting cultural and ethnic mix 

between the communities and authorities; reporting and recording of racist incidents and crimes;  

training officers in order to raise racism awareness and to transmit the value of cultural diversity; 

police accountability; training and changing the culture in the police force; recruitment rules 

among other things. 
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The report amounted in the “most extensive programme of reform in the history of the 

relationship between the police and ethnic minority communities”
164

 in Britain. Concerning 

ethnic profiling and the need to improve police credibility and have an effective accountability 

system, the most relevant recommendations are as follows: 

“60. That the powers of the police under current legislation are required for the 

prevention and detection of crime and should remain unchanged. 

61. That the Home Secretary, in consultation with police services, should ensure that a 

record is made by police officers of all "stops" and "stops and searches" made under 

any legislative provision (not just the Police and Criminal Evidence Act). Non-

statutory or so called "voluntary" stops must also be recorded. The record to include the 

reason for the stop, the outcome, and the self-defined ethnic identity of the person 

stopped. A copy of the record shall be given to the person stopped. 

62. That these records should be monitored and analyzed by police services and police 

authorities, and reviewed by HMIC on inspections. The information and analysis 

should be published. 

63. That police authorities be given the duty to undertake publicity campaigns to ensure 

that the public is aware of "stop and search" provisions and the right to receive a record 

in all circumstances.”
165

 

 

The UK government accepted all recommendations and it is important to state that, 

according to a study of the Equality and Human Rights Commission looking at the 10 years after 

Stephen Lawrence’s inquiry, there was some progress found in the use of stop and search against 

ethnic minorities. However, the disproportionate impact of stop and search on black people is 

still revealed by data analysis.
166

 

Specifically Recommendation 61 and 61 raised resistance from the police forces and 

some challenges to be met before the recording could be successfully applied. Professor Shiner 

argues that one strong criticism made by police regarding the recommendations is their feeling of 

                                                           
164

 Bowling, B. and Phillips, C. (2002) Racism, Crime and Justice quoted in Shiner, Michael. National 

Implementation of the recording of police stops (2006). 
165

 Lawrence: Key recommendations, BBC News at http://news.bbc.co.uk/2/hi/uk_news/285537.stm 
166

 Bennetto, Jason. Police and racism: what has been achieved 10 years after the Stephen Lawrence Inquiry report? 

Equality and Human Rights Commission. 2009. 

http://news.bbc.co.uk/2/hi/uk_news/285537.stm


C
E

U
eT

D
C

ol
le

ct
io

n

76 
 

little ownership of the requirements.
167

 The implementation of the recording of police stops 

happened in a period of five years.
168

 This gave rise to a duality regarding the new requirement, 

police forces were required to implement a new internal instrument but, at the same time, the 

instrument was not fully internal as it was introduced by external forces. As Shiner tells us, 

“there was a clear sense in which the new recording requirement was seen as being part of an 

externally imposed agenda.”
169

  

Two groups oversaw the extension of the recording, the Stop and Search Sub Group of 

the Lawrence Steering Group (LSG) and the Home Office Stop and Search Action Team 

(SSAT). According to the LSG the aim of recording was “to promote trust and confidence in the 

police by providing transparency and accountability on the spot at a strategic level, for police 

initiated non-statutory encounters”.
170

  

This aim would be achieved by: (i) providing those stopped with documented and 

credible reasons for being stopped; (ii) providing data from which monitoring can be carried out 

by the police, police authorities and partners for accountability purposes; (iii) providing means to 

supervisors to enable them to scrutinize officers activities; (iv) developing a true statistical 

picture of all police encounters; (v) informing understanding about the nature and extent of stops; 

(vi)  raising  officers’ awareness of the impact of their actions through documenting the reasons 

and outcomes of their action; (vii) comparing ethnically the area of police activity against other 

statistical data. 
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Michael Shiner, who wrote an extensive report on the implementation of the recording of 

police stops based on case studies and surveys of police forces, observed that the best received 

guidance were the one with a tangible and practical characteristic. He identified the value of 

practical support and a clear demand for a national template. 

 Shiner examined the impact officers expected recording stops to have. Although many 

were skeptical about the extent of the achievements, the survey showed some good expectations. 

The survey demonstrated that there was a low expectation of impact of recording stops on the 

fight against crime and there was a negative expected impact on officer’s confidence in stopping 

people and on officer’s work-load. On the other hand, there was a high expectation in relation to 

providing credible reasons to those stopped (what would eventually increase police credibility), 

and to guaranteeing fairness in street intervention by the police and accountability of the police. 

Although there was some resistance in relation to the recordings the fact is that the survey 

revealed that they believe on the recording as an instrument to achieve the proposed aims. 

From the community point of view, the records were felt as invasive and might bring 

forth a negative community reaction. The information collected made some people feel 

uncomfortable and express reservations about providing information for intelligence purpose 

(names, addresses). The community argued that stop records should be limited to management 

purposes. 

This last point raises a central debate about data collection and especially personal data 

collection. It is important to bear in mind that although the demand for more data might suggest 

full control and monitoring of law enforcement activities, the idea of full surveillance has to be 

carefully managed considering the issues involving the collection, processing, use and storage of 
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data. The importance of data is undeniable but some considerations concerning data protection 

must be made. 

4.2 Ethnic data protection  

This last section does not intent to be an exhaustive analysis of issues concerning ethnic 

data protection. I will briefly explore some issues related to data protection that cannot be ignore 

in designing and planning a fair, just and effective police monitoring system. 

According to Article 17 of the ICCPR, “no one shall be subjected to arbitrarily or 

unlawful interference with his privacy”. The Convention for the Protection of Individuals with 

regard to Automatic Processing of Personal Data of the Council of Europe states that “personal 

data revealing racial origin, political opinions or religious or other beliefs, as well as personal 

data concerning health or sexual life, may not be processed automatically unless domestic law 

provides appropriate safeguards. The same shall apply to personal data relating to criminal 

convictions”.
171

 

Countries present different standards and concerns regarding data protection. In some 

places, the need and the benefits of ethnic data collection are strongly questioned and as a 

consequence a lot of resistance is showed whenever there is an attempt to regulate the issue.  

That is the case in Europe where many states do not even provide for data disaggregated 

according to race or ethnicity what impedes to properly monitor the effectiveness of 

antidiscrimination policies.
172
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The OSCE Recommendations on Policing in Multi-Ethnic Societies proposes the 

monitoring of the outcomes of police operations and it expressly express concern with data 

protection stating that the monitoring should be done with due regard to confidentiality, and the 

data anonymized and aggregated in statistical form, the rights of individuals.
173

 

Moreover, the EU Directive on the protection of individuals with regard to the 

processing of personal data also call states to observe some norms regarding personal data is: 

“(a) processed fairly and lawfully; 

(b) collected for specified, explicit and legitimate purposes and not further 

processed in a way incompatible with those purposes. Further processing of data for 

historical, statistical or scientific purposes shall not be considered as incompatible 

provided that Member States provide appropriate safeguards; 

(c) adequate, relevant and not excessive in relation to the purposes for which they 

are collected and/or further processed; 

(d) accurate and, where necessary, kept up to date; every reasonable step must be 

taken to ensure that data which are inaccurate or incomplete, having regard to the 

purposes for which they were collected or for which they are further processed, are 

erased or rectified; 

(e) kept in a form which permits identification of data subjects for no longer than is 

necessary for the purposes for which the data were collected or for which they are 

further processed. Member States shall lay down appropriate safeguards for personal 

data stored for longer periods for historical, statistical or scientific use.”
174

 

 

With this in mind, I say that there are three main questions that pose obstacles to the 

realization of data collection and management for the purpose of monitoring: privacy rights and 

principles of data protection; guarantee of non-discrimination once the data is available, legal 

and administrative safeguards must be observed; the need for competent and good mechanism 

and instruments to neutrally collect data.  

Through these three questions and observing the instruments mentioned above, it is 

possible to identify a clear cut concerning the protection of ethnic and minority groups against 
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the abuse and misuse of the data. Accordingly, as history shows, ethnicity very often is a tool for 

stigmatization. An ECRI’s study report reveals that members States associate “ethnic data” with 

some risks such as reinforcement of racism and discrimination; make visible division instead of 

achieving cohesion; and data used for persecution purposes.
175

 Besides as discussed by Michael 

Shiner when he analyzed the implementation of Recommendation 61 of the Stephen Lawrence 

report, the community did feel uncomfortable when giving some personal information to the 

police. 

In England and Wales, however, the Data Protection Act 1998 provides that racial or 

ethnic origin of the data subject is, among other such as political opinions, sexual life, what 

international law of freedom of information and data protection call “sensitive personal data”. 

According to the explanatory report on Convention ETS 108, the special treatment provided for 

some data is legitimized not in the methods used to collect the data but essentially in the 

potential significance and so it states that “even if their processing respects all the normal criteria 

of lawfulness, proportionality, confidentiality, etc., the fact still remains that these data, because 

of their capacity to reveal potentially discriminatory information, carry special risks”.
176

 

It is possible to conclude that there is a culture of concern. As it happen with other rights, 

states must provide for safeguards and the breach of law shall be brought to justice. The 

stigmatizing potential of ethnic data must be taken into account and there is no ambiguity in 

balancing both sides of the discussion. If in one hand, the individual, qualitative or statistical data 

have stigmatizing potential – for instance criminal data can reveal that there are more people 
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from one ethnic group committing crime than people from other group
177

; or in case of political, 

religious or ethnical persecutions – on the other hand, combating these stigmatizations require 

reliable information concerning how minorities groups are being discriminated against.  

Moreover, some assumptions held by law enforcement officers and social perceptions can 

be elucidated by data that present a counter-argument to them. Besides data analysis can, for 

instance, indicates causes and correlations that can clarify how ineffective and wrong those 

assumptions are.  

In this regard, a controversy was faced by the US when the FBI Domestic Investigations 

and Operations Guide
178

 was issued in 2008. Among other powers, the FBI was able to 

ethnically map communities. In 2010, the American Civil Liberties Union filed a request to 

uncover the records of FBI’s collection and use of racial and ethnic data.
179

  

The episode calls attention because of the racial and ethnic data misuse in a country that 

has solid democratic principles. The FBI operation guide gave their agents the power to collect 

ethnic data and information on people’s behaviors, lifestyle characteristics and cultural 

traditions, and to map “ethnic-oriented” businesses. Their aim of mapping local communities 

using raced-based criteria was clearly for profiling purposes that resulted in putting ethnic groups 

under unequal surveillance.  

The issue of purpose and means are central in this discussion. Obviously this policy 

aimed to guarantee the FBI’s domain over that information and has intelligence purposes. As 
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proposed by the EU Directive above mentioned the purpose of personal data collection must be 

specified, explicit and legitimate. The way data was collected plus the purposes they served 

constitute ethnic profiling instead of combating ethnic profiling. If the German reported in 

Chapter one – that consisted in data screening of a huge amount of personal data in order to find 

terrorists ‘sleepers’
180

 – constitutes ethnic profiling, so does this power provided to the FBI, 

which consist in targeting and persecuting people from racial minorities.  

Apparently this example would not have anything in common with our proposed 

monitoring system; however, this case shows how hard it is to control all the interests at stake, 

technological possibilities, and the access and use of data that have already been collected and 

processed.  

The perverse use of ethnic and racial data must be avoided by non-bias oriented data 

collection and management. Intelligence purpose is naturally a bias strategy as it focuses on 

increasing police effectiveness. Safeguards must be put in place to guarantee equality not only in 

examining the data but also in collecting it. 

Because statistical data and other information need to be contextualize, the selection of 

what data will be processed is as important as the data produced. If examined out of context or 

with no regard to the methodological notes, the data might contribute to distortions, suggest 

something that is not necessary fully true or induce mistakes.   

In sum, if ethnic data can reinforce stigmas, it can also strengthen the fight against 

discrimination and racism. Ethnic data define an ethnic group and its extension and can also 

contribute for this group’s fight for their rights. Regarding the recommendations listed in this 
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thesis, it appears to have a consensus from the human rights community that the second should 

prevail over the first, otherwise discriminations committed by public agents will probably be 

hidden from the public. For instance, during the Nazi regime Roma people were judged as an 

inferior race just like the Jews, however, the lack of knowledge about the extension of the Roma 

persecuted and killed has probably affected the course of history as it was only in 1979 that the 

West German Federal Parliament identified the Nazi persecution of Roma as being racially 

motivated.
181

  

In my view, in relation to monitoring police activities, two main points must be observed. 

First the nature and type of data collected. Second the data must be disclosed what will allow 

also the public to control both the information collected and its use. 

Regarding the nature and type of data, recording system like the one recommended by the 

Macpherson report is a good way to conceal the issues at stake.  The data collection can be made 

in format of a form and without making people identifiable by providing only for statistical data. 

Accordingly, as René Padieu observed, “statistics are based on data on individuals, but are not 

interested in individuals.”
182

 Their sole purpose is to describe situations in global terms.  

Therefore, even collecting personal data, statistical data are meant to be impersonal. 

What cannot be impersonal, however, is the identity of the police officers recording his or her 

action, which is a way to provide for statistical data about who is being stop and also information 

about the officer’s decision that guided his or her action.  

Ah then if there is any real danger of manipulation or if collecting data presents any 

threat, mechanisms should be put in place to safeguard people’s right to privacy. 
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Conclusion 
 

As showed though out this thesis, law enforcement agents practicing ethnic profiling is a 

globalized phenomenon. The word universal, that so hardly can be applied, does represent the 

generalized problem of discriminatory policing. Despite the global incidence of the problem and 

the many forms that ethnic profiling can assume, one of the most important aspect of this 

discussion are the consequences that racial and ethnic profiling can have.  

Ethnic profiling by police creates a vicious circle in which the practice is nurtured by 

racist convictions and oriented by stereotypes that in turn brings forth aversion to the police and 

distances communities from the police. This practice impacts negatively in many ways raising 

the racial distance within a society and undermining people’s trust and confidence in the police. 

Therefore, besides being legally unacceptable due to the discriminatory and unequal application 

of the law, ethnic profiling is also morally unbearable and social and politically inadequate. Thus 

measures need to be taken in order to address and eliminate such practice.  

The thesis debated the discriminatory aspect of such practice which in some situations is 

understood by national states as justifiable. The European Court of Human Rights, which case 

law was analyzed, considers that legitimate aims and reasonable relationship of proportionality 

between the means employed and the aim sought to be realized are the test imposed to states if 

they want to apply different treatments without violating Article 14 of the Convention. However, 

when the ground for impose different treatment is race or ethnicity, the Court was clear to affirm 

that “no difference in treatment which is based exclusively or to a decisive extent on a person's 
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ethnic origin is capable of being objectively justified in a contemporary democratic society built 

on the principles of pluralism and respect for different cultures.”
183

 

As Gross and Livingston observed, the dispute around ethnic profiling is now normative. 

Although there is a certain consensus that ethnic profiling is wrong and unlawful, state dispute 

whether the use of race or ethnicity in specific cases constitute ethnic profiling. The cases 

discussed in Chapter two show that the core point of the debate surrounds the discussion of 

whether race or ethnicity was the ground under which the state acted. In very few cases, 

according to the legal framework and jurisprudence, the use of race and ethnicity will be 

justifiable what forces states to move the debate that frequently will be replaced under the 

dispute of relying or not on race and ethnic grounds.  

Moving forward in the analysis, the thesis discussed themes that can in some level 

contribute to the elimination of ethnic profiling. Limiting police discretion and implementing 

monitoring systems are, as this thesis argued, the most important measures to compel police to 

act in accordance with the law and human rights principles.  

The debate on limitation of police discretion was legal based. In different moments, the 

thesis observed how experts support the use of guidelines and codes of conduct to orient police 

activities and behavior. However, the conclusion is that those are not enough and discretion 

must be constrained by law, mostly because of the enforcement power that legal framework 

provides. Chapter three discussed mainly the notion of reasonable suspicion and its objective 

character.  The law must provide for safeguards against the arbitrary use of police powers and 

for that reason, ‘reasonable suspicion’ is expected to serve as the guardian of privacy rights, 

procedural rights and equality in the application of law. 
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The thesis posed monitoring and recording police activities as the first step needed to 

satisfactorily address ethnic profiling. Such system has both prevention and repressive character 

considering its potential to highlight errors and to point them out, allowing disciplinary measure 

to be taken by superior authorities. The monitoring system requires systematic collection of 

relevant data by establishing the duty to record stops and collect data what makes police officers 

automatically aware of the fact that they are been watched, observed, monitored and assessed.  

The collection of data, and especially ethnic data, brings up another issue: the question of 

data protection. The thesis did not focused on legal issues concerning data protection, instead it 

only highlighted the existent resistance of some countries to establish ethnic data collection. 

Obviously, this resistance impacts on the assessment of anti-discrimination policies once there is 

no reliable information to support any evaluation. Naturally, it also makes harder to analyze the 

exercise of ethnic profiling practices. 

Official data on the ethnic composition of the population and police, and on police 

activities are also important for litigation purposes. As observed, in many places, litigation is 

used as a form of addressing ethnic profiling cases. Naturally what is claimed in litigation case 

provide a different result compared to what is expected from accountability and monitoring 

mechanism, however, this strategy is equally powerful since it brings the debate to another 

sphere of power – judiciary power – which is often  more devoted to the rule of law. 

 However, considering that a judicial decision can have small political influence in the 

police because it consists in an external order, I suggest that together with strong legal standards, 

the focus of combating ethnic profiling should be on preventive mechanism that implies the need 

to constantly revise and rethink police actions and policies. This mechanism – which includes 
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monitoring and recording police activities – seems to me to be more effective, promising, 

enlightening and broaden than repressive measures, which has a more reduced scope and impac.  
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