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ABSTRACT

This thesis analyzes the scope of protection granted to investors through a most-favored-nation
clause (hereinafter MFN clause). In a number of cases, claimants have sought to invoke MFN
clauses in order to establish or to broaden the tribunal’s jurisdiction or to overcome certain
procedural preconditions and gain direct access to arbitration. Analysis of this practice reveals
underlying problems in the drafting and interpretation of bilateral investment treaties (hereinafter
BIT) while also invoking certain public policy considerations.

This thesis proposes to extend the MFN clause to dispute settlement provisions in a limited number
of cases: firstly, when it allows investors to overcome certain procedural obstacles and secondly,
when there is a clear evidence of states’ will to arbitrate the dispute. Such a narrow interpretation
of the clause is in line with the rules of treaty interpretation and prevailing practice, while at the
same time minimizing the negative consequences of “a procedural bridge” between the BITs

created by the MFN provision.
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Introduction

Bilateral investment treaties usually include a MFN clause which allows investors to benefit
from the same treatment granted to the investors from a most-favored-state. The aim of this
clause is to prevent competitive advantages for certain groups of investors in the economic
sphere and therefore to ensure their equal treatment. In practice, however, it allows the investor
to “cherry-pick” those benefits which could be extracted from the third-party bilateral
investment treaty (hereinafter a third-party BIT) without considering the counterbalances to
those benefits set forth in the treaty between its state and the host state (hereinafter a basic

BIT)..

Application of MFN clauses to procedural issues, rather than being limited to substantive
issues, has brought a new dimension to the understanding of the problem. In particular, the
question arises as to whether or not MFN clauses can be invoked by investors who want to
replace the dispute settlement mechanism specifically negotiated for the basic BIT with the
other, more permissive mechanism prescribed in the third-party BIT. Even if the answer is
“yes” it remains difficult to apply an objective test to the issue of what mechanism is more

favorable for investors.

This thesis examines how the MFN clause should be construed and interpreted to provide
answers regarding how this interpretation can ensure the balance between investors’ and states’
interests. This thesis also determines whether the investor can only benefit from one aspect of

the third-party BIT or, once invoked, whether the whole BIT will become available. Finally,

! Fietta Stephen, Most-Favored-Nation Treatment and Dispute Resolution under Bilateral Investment Treaties: a
Turning Point? Sweet and Maxwell and Contributors, Int.A.L.R. (2005), p.133.

1
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this thesis establishes under what circumstances the MFN clause entitles an investor to invoke

the dispute settlement provisions from a third-party BIT.

The issue of the scope of the MFN clause and its application to jurisdictional matters has arisen
in a number of cases, most of which were connected to one of the following jurisdictions:
Argentina, Spain, Russia, Hungary, Bulgaria, and Jordan.? Although this list is not exclusive,
it demonstrates certain tendency: the parties involved in such disputes are usually either former
communist or Latin-American states that had recently gone through serious economic crises.
While an in-depth discussion of the influence of states’ political and economic situation on the
scope and limits of the BITs is outside the purview of this thesis, it examines the states’ drafting
histories and their current conditions insofar as it reveals the intent of the parties at the moment

of the conclusion of the treaty.

Chapter 1 of this thesis introduces the general aspects of the MFN clause in international
investment law. Chapter 2 analyzes the decisions of tribunals regarding the application of the
MFN clause to admissibility-related issues and jurisdictional issues, respectively. Chapter 3
summarizes the reasons for and against applying the MFN clause to dispute settlement clauses.
Finally, the thesis provides conclusions and recommendations in respect to the inclusion of

MEFEN clauses in BITs and in the interpretation and application of MFN clauses by tribunals.

2 How Most-Favored-Nation Clauses in Bilateral Investment Treaties Affect Arbitration. Practical Law, UK.
Practicallaw.com (2016), http://uk.practicallaw.com/0-381-7466 (last visited March 30, 2016).

2
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Chapter 1 - MFN Clause and Dispute Settlement
Mechanisms

The initial purpose of the MFN clause was to ensure equal treatment between the trade players
from different countries. The MFN clause and the basic principles behind its application were
first introduced into the General Agreement on Tariffs and Trade (hereinafter the GATT) which
came into force on 1 January 1948.2 Having become a mechanism for ensuring adherence to
the non-discrimination principles in a trade context, the MFN clause began to be applied in
other fields and was eventually introduced into the BITs.* The next subchapters define current

role of MFN clauses in international investment law and their scope.

1.1. Role of the MFN Clause in the BIT

MFN clauses are efficient in the relationship of at least three States: State A (the State that
provides the MFN clause in its BIT with State B); State B; and State C (any third State with
whom State A has a BIT that provides for more beneficial treatment than the treatment included

in the BIT between State A and State B).

BITs may contain different dispute settlement provisions. For example, they may provide a
reference to domestic courts, UNCITRAL, or ICSID arbitration. Even assuming that all BITs
include an arbitration clause, they may require the participating parties to negotiate in case of
a dispute, to exhaust local remedies, or to bypass certain waiting periods prior to submission

of their dispute to arbitration. In our scenario the dispute settlement clause in the BIT between

3 GATT 1994: General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, U.N.T.S. 187, 33 I.L.M. 1153
(1994).

4 Banifatemi, Yas, The Emerging Jurisprudence on the Most-Favored-Nation Treatment in Investment
Arbitration. Investment Treaty Law: Current Issues 111 (2009), p.241;

Whitsitt, Elizabeth, Application of Most-Favored-Nation Clauses to the Dispute Settlement Provisions of Bilateral
Investment Treaties: an Assessment of the Jurisprudence. Journal of Energy & Natural Resources Law
(International Bar Association) 27, no. 4. GreenFILE, EBSCOhost (2009), p.529.

3
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State A and State B requires the exhaustion of local remedies prior to a submission of the
dispute to ICSID arbitration. Meanwhile, the BIT between State A and State C allows the
investors to immediately initiate arbitration proceedings. As a result, the application of the

aforementioned precondition upon the investors from State B puts them in a less favorable

position than the investors from State C that are not subject to such a limitation.

It is indisputable that jurisdictional matters ensure promotion of foreign investments and
protection of foreign investors and are as important as substantive means of protection.® The
differences in treatment in regards to investors’ substantive or procedural protection may be
equally disruptive. As explained by Prof. Schill, an investor who has recourse to arbitration has
a competitive advantage over other investors, especially if the latter cannot fully benefit from
access to domestic courts, which is often the case in developing countries.® Such a situation
imposes different preconditions for the enforcement of the provisions of the BIT and results in

different costs for the transactions at stake.

The difference in treatment between investors may be avoided through the reliance on the MFN
clause provided by a basic BIT. Thus, in order to ensure equal treatment between the investors
from State B and State C, the nationals of State B - subject to the BIT between State A and
State B - can benefit from the treatment prescribed by the BIT between State A and State C,
namely to submit their dispute directly to arbitration without fulfilling any additional

preconditions.’

Distinct from the other provisions in the BIT, the MFN clause does not only prescribe rights

and obligations of the parties, it serves as the source of international obligations other than

5 Greenwood, Christopher, Reflections on ‘Most-Favored-Nation’ Clauses in Bilateral Investment Treaties. N.p..
Oxford University Press. Oxford Scholarship Online, EBSCOhost (2015), p.560.

& Schill, Stephan W. The Multilateralization of International Investment Law: The Emergence of a Multilateral
System of Investment Protection on the Basis of Bilateral Treaties. SSRN Electronic Journal (2009), p.501.

" Without exhausting domestic remedies
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those included in the basic BIT.8 In this regard the MFN clause itself “constitute[s] a sort of
legal anomaly™® since it creates rights and obligations for third states without their consent to
it.1 At the same time, it prompts the participating states to adhere to their commitments and
“creates a level playing field for the investors independent of their nationality.”! Thereby,

“apart from their impact on investor-state relations, and beyond the economic rationale, the

MFN clauses also help to reorder inter-state relations.”*2

1.2. Scope of the MFN Clause: Different Approaches
to its Interpretation

The relations between states arising out of foreign investments are mostly regulated by
bilateral, not multilateral, treaties. States negotiate BITs on the basis of the specific goals and
needs they wish to pursue. As a result, there is no standard wording of a MFN clause. Its scope
vary from BIT to BIT. To clarify the nature of the MFN clause and the standard of its

application, the Draft Articles on MFN clause were adopted in 1978 (hereinafter the Articles).*3

The Articles provide a general overview of the purpose of the MFN clause, the rights and
obligations of the parties that have agreed upon it, as well as recommendations for drafting the
clause and its suggested formulation. However, the Articles have no mandatory power.
Therefore, they have not managed to achieve their intention of promoting uniformity in the

application of the MFN clause within the context of foreign investments.

8 Reinisch, August, ed. Standards of investment protection. Oxford University Press, (2008), p.64.

% Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026,
para.34.

10 Reinisch, August, ed. Standards of investment protection. Oxford University Press (2008), p.65.

11 Schill, Stephan W. Multilateralizing Investment Treaties through Most-Favored-Nation Clauses. Journal of
International Dispute Settlement 2.2, (2009), p.350.

12 |bid, p.370.
13 International Law Commission, International Law Commission (ILC) (1978), Draft Articles on
Most-Favored-Nation clause, in Yearbook of the International Law Commission, Vol. II, Part Two,

http://untreaty.un.org/ilc/texts/instruments/english/draft%20articles/
1 3 1978.pdf (last visited March 30, 2016).
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A problem arises when a MFN clause is too general and does not provide a clear indication of
parties’ intent to limit its scope. As found in the final report of the Study Group at its 3264th
and 3277th meetings of the International Law Commission on 6 and 23 July 2015 respectively,
the nature of the MFN clause did not change from the time of the Articles (1978), however, its
scope of application expended.'* In the very beginning, MFN clauses were introduced to BITs
solely with regard to substantive issues.® Procedural matters initially entered into the scope of
MFN clauses when analyzed in connection with GATT and international trade.® Only recently

has its application to jurisdictional provisions contained in BITs become an issue for

discussion.!’
In light of the above, the following approaches to the scope of the MFN clause can be defined:

1. The scope of the MFN clause is limited to substantive issues.*®

14 Final Report of the Study Group at its 3264th and 3277th meetings of the International Law Commission on 6
and 23 July 2015. International Law Commission, http://legal.un.org/ilc/guide/1_3_part_two.shtml (last visited
March 30, 2016).

15 Herrmann, Christoph et al., European Yearbook of International Economic Law, Springer (2015), p.47;

Asian  Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3,
http://www.italaw.com/cases/96 (last visited March 30, 2016);

CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, http://www.italaw.com/cases/281 (last visited
March 30, 2016);

CMS Gas Transmission Company V. The Republic of Argentina, ICSID Case No. ARB/01/8,
http://www.italaw.com/cases/288 (last visited March 30, 2016);

Vladimir Berschader and Moise Berschander v. The Russian Federation,
http://www.italaw.com/cases/documents/142 (last visited March 30, 2016) stating that “it is universally agreed
that the very essence of an MFN provision in a BIT is to afford to investors all material protection provided by
subsequent treaties.”

16 Reinisch, August, ed. Standards of investment protection. Oxford University Press (2008), p.78;

See EC Regime for the Importation Sale and Distribution of Bananas,
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds158 e.htm (last visited March 30, 2016), where the
Appellate Body found the EC export certificate requirement accorded an advantage to some Members in violation
of the MFN standard.

17 Starting with Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641 (last visited March 30, 2016).

18 Plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,
http://www.italaw.com/cases/documents/858 (last visited March 30, 2016);

Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, ICSID Case No. ARB/02/13,
http://www.italaw.com/cases/954 (last visited March 30, 2016).

6
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2. The scope of the MFN clause encompasses dispute settlement provisions to the extent
that it does not preempt the intent of the parties in the BIT to submit disputes to a
specific forum.1®
3. The scope of the MFN clause is interpreted as broadly as possible in order to ensure

fulfilment of the commitments undertaken by states and the equal treatment of investors

from different jurisdictions.?

The states have a broad discretion to negotiate the scope of the MFN clause and its limits. They
can expressly specify whether the MFN clause in their BIT covers procedural issues or not.?:
In particular, most BITs concluded by the UK and by the US with other states expressly include

the dispute settlement provisions within the scope of their MFN clauses.?

The lack of a uniform practice with regard to interpretation of the MFN clauses by tribunals
prompted some states to clarify the provisions of their BITs through the exchange of diplomatic
notes. These notes may state the common intention of the parties to the BIT regarding the
coverage of certain issues within the scope of the MFN clause. This is illustrated by Swiss
BITs, which were interpreted as excluding any MFN clause application to their dispute
settlement provisions.?® Likewise, after Siemens A.G. v. Argentina, Argentina and Panama

exchanged diplomatic notes in order to ensure that the MFN clause did not extend to dispute

19 Final Report of the Study Group at its 3264th and 3277th meetings of the International Law Commission on 6
and 23 July 2015. International Law Commission, http://legal.un.org/ilc/guide/1_3 part_two.shtml (last visited
March 30, 2016).

20 Sehill, Stephan W. The Multilateralization of International Investment Law: The Emergence of a Multilateral
System of Investment Protection on the Basis of Bilateral Treaties. SSRN Electronic Journal (2009), p.501.

21 Gaillard, Emmanuel, Establishing Jurisdiction through a Most-Favored-Nation Clause. New York Law Journal
V0l.233. NO. 105 (2005).

22 Model Treaty between the Government of the United States of America and the Government of [Country]
concerning the Encouragement and Reciprocal Protection of Investment (2004);

U.K. Model Agreement Between the Government of the United Kingdom of Great Britain and Northern Ireland
and The Government of [Country] for the Promotion and Protection of Investments,
http://www.state.gov/documents/organization/117601.pdf (last visited March 30, 2016).

2 Reinisch, August, ed. Standards of investment protection. Oxford University Press (2008), p.68.

7
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settlement provisions.?* Nevertheless, when there is no explicit intention of the states to limit
or otherwise delineate the scope of their MFN clauses, it is within the competence of tribunals

to interpret these clauses on a case-by-case basis.?

MFEN clauses in BITs were invoked with regard to dispute settlement provisions in several

ways, particularly in order to:

- invoke a dispute settlement mechanism not available under the basic BIT;?

- broaden the scope of application of a dispute settlement clause to disputes which were
not covered by the original clause contained in the basic BIT;?” and

- overcome some procedural preconditions where BITs prescribe negotiations between
the investor and the host state, or require the expiration of waiting periods, or the

exhaustion of local remedies prior to submitting the dispute to arbitration.?

This thesis covers the approaches of the tribunals in each of the aforementioned situations by

examining relevant cases insofar as the MFN clause is concerned.

24 Radi, Yannick, The Application of the Most-Favored-Nation Clause to the Dispute Settlement Provisions of
Bilateral Investment Treaties: Domesticating the ‘Trojan Horse’, 18 European Journal of International Law
(2007), p.769.

% Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641 (last visited March 30, 2016), para.38.

% Garanti Koza LLP v. Turkmenistan, ICSID Case No. ARB/11/20, http://www.italaw.com/cases/2176, (last
visited March 30, 2016).

27 RosInvestCo UK Ltd. v. The Russian Federation, Final Award, http://www.italaw.com/cases/documents/925;
(last visited March 30, 2016);

Plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,
http://www.italaw.com/cases/documents/858 (last visited March 30, 2016).

28 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016);

Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026, (last
visited March 30, 2016).
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Chapter 2 — Problems with Application of the MFN
Clause to Dispute Settlement Provisions

In order to determine whether the MFN clause covers the dispute settlement provisions
prescribed by the third-party BIT it is essential to assess the stated intention of the parties upon
the conclusion of each individual treaty.”?® The issue of the scope of MFN clauses cannot be
fully resolved given that it is impossible to foresee the contents of future BITs and future state
practice at the moment of the conclusion of the treaty.* Therefore, the general purpose of the
MFN clause as well as public policy considerations must be also taken into account when

looking at the applicability of MFN clauses to dispute settlement provisions.

2.1. Determining the Intentions of the Parties in the
Dispute

The assessment of the parties’ intent to limit the scope of the MFN clauses has to be given on
the basis of the rules of interpretation set forth in the Vienna Convention on the Law of Treaties
1969 (hereinafter the Vienna Convention).3! Accordingly, the treaty has to be “interpreted in

good faith in accordance with the ordinary meaning to be given to the terms of the treaty in

2 Vladimir Berschader and Moise Berschander v. The Russian Federation,
http://www.italaw.com/cases/documents/142, (last visited March 30, 2016), para.144.

Whitsitt, Elizabeth, Application of Most-Favored-Nation Clauses to the Dispute Settlement Provisions of Bilateral
Investment Treaties: an Assessment of the Jurisprudence. Journal of Energy & Natural Resources Law
(International Bar Association) 27, no. 4. GreenFILE, EBSCOhost (2009), p.534.

30 Reinisch, August, ed. Standards of investment protection. Oxford University Press, (2008), p.65.

31 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, Vol.
1155, http://www.refworld.org/docid/3ae6b3a10.html (last visited March 30, 2016).

Paparinskis, Martins, Most-Favored-Nation Clause: a Case Study. n.p.: Oxford University Press. Oxford
Scholarship Online, EBSCOhost (2013), p.241.
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their context and in the light of its object and purpose.”®? Interpretative techniques such as

ejusdem generis rule may be also relied on by tribunals.®

Several tribunals established a difference between the application of the MFN clause to
jurisdictional issues and to the issues of admissibility of the claim in a particular forum.®*
Accordingly, the general tendency among tribunals is that MFN clauses allow for the
incorporation of parts of the dispute settlement clause through the MFN principle concerning
the admissibility of a claim,® but at the same time investors cannot establish jurisdiction of the
tribunal on basis of the MFN clause. The tribunals came to such conclusions by referring to the
ordinary meaning of the provisions of the BITs, to the context in which they were adopted, as
well as to their object and purpose. Specific cases which illustrate the tribunals’ approach are

discussed below.

2.1.1. MFEN Clause as a Tool to Avoid Procedural Obstacles

Broad interpretation of the MFN clause has been adopted by the tribunals in the Maffezini v.
Spain (2000) and Siemens A.G. v. Argentina (2004). In both cases the claimants sought to avoid
submitting the dispute to local courts eighteen months before going to arbitration and in both
cases they were allowed to bypass such a requirement by referring to the third-party treaties

through the MFN clause.

32 United Nations Convention on the Law of Treaties 1969 (Jan. 27, 1980),

http://www.jus.uio.no/Im/un.law.of treaties.convention.1969/ (last visited March 30, 2016).

3  Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641 (last visited March 30, 2016), para.41;

Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026 (last
visited March 30, 2016), para.33.

34 Vesel, Scott, Clearing a Path through a Tangled Jurisprudence: Most-Favored-Nation Clauses and Dispute
Settlement Provisions in Bilateral Investment Treaties. Yale Journal of International Law 32 YJIL 125 (2007),
p.120.

% Final Report of the Study Group at its 3264th and 3277th meetings of the International Law Commission on 6
and 23 July 2015. International Law Commission, http://legal.un.org/ilc/guide/1_3 part_two.shtml (last visited
March 30, 2016).

10
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In Maffezini v. Spain the Agreement for the Reciprocal Promotion and Protection of
Investments between the Kingdom of Spain and the Argentine Republic (hereinafter the

Argentine-Spain BIT) included the MFN clause as follows:

“In all matters subject to this Agreement, this treatment shall not be less favorable than
that extended by each Party to the investments made in its territory by investors of a third

country.”3®

The tribunal had to define the meaning of the phrase “[i]n all matters subject to this
Agreement...” and the word “treatment” as mentioned in the clause. In its analysis it took into
account Article 31 of the Vienna Convention” and the maxim ejusdem generis. The latter is
normally understood to mean that “the third party treaty must, in principle, regulate the same
subject-matter as the basic treaty, otherwise the specific treatment standard would be taken out
of its context and thus not be accorded in like circumstances or in like situations.”®’ In other
words, the tribunal’s ruling raised the question of whether, along with substantive issues,

dispute settlement provisions could be invoked through the MFN clause.®

The tribunal found that the Argentine-Spain BIT was the only one that mentioned “all matters
subject to this Agreement.”% The other BITs concluded by Spain had a narrower formulation

of the MFN clause.*°

%  Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016), para.38.

7 Thulasidhass, P. R. Most-Favored-Nation Treatment in International Investment Law: Ascertaining the Limits
through Interpretative Principles, 7 Amsterdam L.F. 3, 24 (2015), p.251;

37 Ziegler, Andreas R. Most-Favored-Nation (MFN) Treatment. n.p.: Oxford University Press. Oxford Scholarship
Online, EBSCOhost (2008), p.76.

%  Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016).

Hobér, Kaj. MFN Clauses and Dispute Resolution in Investment Treaties: Have we Reached the End of the Road?.
n.p.: Oxford University Press. Oxford Scholarship Online, EBSCOhost (2009), p.38.

%  Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016), para.60.

40 |bid, para.53, stating that “...in other treaties the most-favored-nation clause speaks of “all rights contained in
the present Agreement...”

11



CEU eTD Collection

;"’
:CEU

i
Spain and Argentina had different approaches to the level of protection they granted to foreign
investors at the moment of the conclusion of the treaty. At that point “Argentina had still sought
to require some form of prior exhaustion of local remedies, while Spain supported the policy

of a direct access to arbitration.”*!

The wording of the dispute settlement clause included in the Spain-Argentina BIT was a kind
of compromise to which the parties with their different approaches agreed to. This compromise
consisted of the following: the investors had to refer to the local court prior to any arbitration
proceedings, however, such a reference differed from the traditional approach of exhausting
local remedies since the investors would not need to wait until the dispute was resolved in the
domestic courts but only for a certain period of time. Upon the expiration of this period they
could start arbitration proceedings without any other procedural obstacles. Nevertheless, after
the conclusion of this BIT, Argentina changed its considerations and provided for direct access

to arbitration in subsequent BITs.

Furthermore, since the raison d’étre of the MFN clause is to provide most favorable

“treatment” for an investor, the tribunal had to determine the scope of the word “treatment.”**?

The tribunal acknowledged that “the scope of the clause might ... be narrower than it appears
at first sight.”*® However, it held that the word “treatment” mentioned in the MFN clause in
the Argentine-Spain BIT included not only substantive protection of investors (e.g. national

treatment, fair and equitable treatment, right against expropriation, etc.) but also protection

4 Ibid, para.57.

42 Thulasidhass, P.R. Most-Favored-Nation Treatment in International Investment Law: Ascertaining the Limits
Through Interpretative Principles, SSRN Scholarly Paper ID 2644706. Social Science Research Network (2015),
p.4.

4 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016), para.62.

12
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through dispute settlement clauses since the latter also forms the standard of treatment for

investors.**

In another case, Siemens A.G. v. Argentina, the respondent argued that: “it cannot be said that
there is only one way to interpret the extent of the MFN clause, as this could change according

to the provisions in which it is included.”*

According to Article 3 of the Treaty between the Federal Republic of Germany and the
Argentine Republic concerning the Reciprocal Encouragement and Protection of Investments

(hereinafter the German-Argentina BIT):

“None of the Contracting Parties shall accord in its territory to the investments of
nationals or companies of the other Contracting Party or to investments in which they
hold shares, a less favorable treatment than the treatment granted to the investments of
its own nationals or companies or to the investments of nationals or companies of third

States.”

The tribunal in this case also referred to Article 31 of the Vienna Convention and to the purpose
of the BIT “as expressed in its title and preamble.”*’ The intention of the parties was expressly
stated in the preamble as the protection and promotion of investments so as to “stimulate private
economic initiative and increase the well-being of the peoples of both countries.”® The tribunal
found that there was no need to exclude the protection in the form of dispute settlement

provisions, from the list of the provisions fulfilling the aforementioned purpose.

4 |bid, para.63.

4 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026,
(last visited March 30, 2016), para.33.

%6 |bid, para.82.

47 |bid, para.81.

“8 |bid, para.81.
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The respondent in this case (Argentina) tried to differentiate the protection of investors, on the
one hand, and the protection of investments, on the other hand, claiming that in the BIT as
such, this distinction was necessary for the application of the MFN clause. Argentina argued
that the following standards were applicable to the investment: fair and equal treatment; full
protection and protection against discriminatory or arbitrary measures; MFN treatment; full
protection and legal security. Meanwhile, it also held that the following standards were
applicable to the investors: privileges granted under customs or economic unions or free trade
areas; advantages granted under taxation agreements; national treatment; payments under
guarantees; and dispute settlement.*® In other words, the MFN clause was not considered a part
of the treatment guaranteed to the investors. However, the tribunal rejected this argument and

ruled that when applying the MFN clause there was no need to differentiate between the

treatment granted to the investor and the treatment granted to the investments.

Based on the outcome of Maffezini v. Spain and Siemens A.G. v. Argentina, it may be stated
that investors are able to rely on MFN clauses in order to avoid procedural obstacles such as
mandatory waiting periods or requirements to first attempt to reach an amicable settlement with
the host state before submitting a dispute to arbitration. ® This conclusion has been
subsequently reaffirmed in Gas Natural SDG v. Argentina (2005)° and Suez SA v. Argentina

(2006).52

49 Ibid, para.83.

%0 See Final Report of the Study Group at its 3264th and 3277th meetings of the International Law Commission
on 6 and 23 July 2015. International Law Commission, http://legal.un.org/ilc/guide/1_3_part_two.shtml (last
visited March 30, 2016), para.114, stating that in any case “[t]here has to be evidence that the MFN provision was
designed to apply to change the jurisdictional limitations on the tribunal because the host State’s consent was
predicated on compliance with those limitations.

51 Gas Natural SDG v Argentina ICSID Case No ARB/03/10, http://www.italaw.com/cases/documents/477 (last
visited March 30, 2016).

52 Suez, Sociedad General de Aguas de Barcelona S.A. and InterAguas Servicios Integrales del Aqua SA v
Argentina ICSID Case No ARB/03/17, http://www.italaw.com/cases/1048 (last visited March 30, 2016).
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Yet, in Wintershall Aktiengesellschaft v. Argentina (2008) the claimant was not allowed to
invoke the MFN clause despite the almost identical compared to Maffezini v. Spain
circumstances of the case. The claimant had relied on the MFN clause in order to bypass the
procedural requirement prescribed by the Argentina-Germany BIT to submit the dispute to
local courts before going to arbitration. The tribunal, however, held that the MFN clause in the

Argentina-Germany BIT did not extend to dispute settlement provisions and that the investor

still had to comply with the requirements set forth in the basic BIT.

Contrary to Prof. Capaldo, this decision did not “erode the consensus of the tribunals on the
extension of the scope of the MFN clause” *3 to the procedural obstacles prescribed by dispute

settlement provisions.

Wintershall Aktiengesellschaft v. Argentina differed from Maffezini v. Spain on a number of

crucial grounds. Firstly, the MFN clause in the Argentina-Germany BIT expressly defined that:

“Regarding the matters governed by this Article the nationals or companies of either
Contracting Party shall be accorded in the territory of the other Contracting Party the

treatment accorded to the most-favored-country.”>*

Distinct from Maffezini v. Spain, where the wording of the MFN clause referred “to all the
matter regulated by the treaty,”® the MFN clause at issue referred to only one article which

should provide full protection and security of investments and investment related activities as

%3 The Global Community Yearbook of International Law and Jurisprudence: Global Trends: Law, Policy &
Justice Essays in Honour of Professor Giuliana Ziccardi Capaldo. n.p.: Oxford University Press. Oxford
Scholarship Online, EBSCOhost (2013), p.580.

5 Wintershall Aktiengesellschaft v. Argentine Republic, ICSID Case No. ARB/04/14,
http://www.italaw.com/cases/1171, (last visited March 31, 2016), para.163.

%  Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 31, 2016), para.38.
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well as their expropriation and nationalization. According to the tribunal, the scope of the

clause at hand was confined solely to these matters.

Secondly, the dispute settlement clause in the Argentina-Germany BIT provided for ICSID
arbitration while the Argentina-US BIT invoked by the claimant provided for either ICSID or

UNCITRAL (upon the claimant’s request).
With this in mind the tribunal came to the following conclusion:

“[D]ifferent dispute settlement provisions under another treaty, whether or not “alien” to
the basic treaty, are sufficient to negate the submission that the most-favored-nation
clause ... applies to dispute settlement justifying abandoning the dispute settlement
clause in the Argentine — Germany BIT and adopting Article VII of the Argentine — US

BIT.”%®

Consequently, the similar factual circumstances of the two cases are not sufficient in invoking
the same application and interpretation of the MFN clause. Although the general rule derived
from previous tribunals’ decisions allows for the avoidance of certain procedural preconditions
to dispute settlement in arbitration, the purpose of the BIT and the wording of the MFN clause

contained within remain decisive factors for the outcome of each particular case.

2.1.2. MEN Clause as a Tool to Establish Jurisdiction

In a number of cases investors tried to use the MFN clause not just to avoid certain burdensome
requirements set forth in the basic BITs but also to establish the jurisdiction of the tribunal on

the basis of the MFN clause, in particular in Salini v. Jordan, Plama v. Bulgaria, Telenor v.

%6 Wintershall Aktiengesellschaft v. Argentine Republic, ICSID Case No. ARB/04/14,
http://www.italaw.com/cases/1171, (last visited March 31, 2016), para.190.
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Hungary and Berschader v. Russian Federation. However, in all those cases, the proposals

were rejected.

In Salini v. Jordan the Italy-Jordan BIT allowed investors to submit treaty claims (but not
contract claims) to ICSID arbitration. At the same time, the US-Jordan BIT had a broader
dispute settlement provision which allowed to submit both treaty and contract claims to ICSID

arbitration.®’

In its analysis the tribunal referred to two types of MFN clauses: firstly, to the clauses in which
the scope was expressly defined by the BITs to include or exclude dispute settlement issues
and secondly, to the clauses — found in such cases as Maffezini v. Spain - which cover “all
matters” subject to the treaty. The tribunal found that neither of these examples were relevant

for the case before them.

In making this determination, the tribunal did not expressly disagree with the conclusions made
in the Maffezini v. Spain but rather differentiated between the cases on several grounds. First
of all, the wording of the MFN clause in the Italy-Jordan BIT was not as broad as the one in
Maffezini v. Spain, nor was there any evidence of either party’s intention to apply the clause to
dispute settlement issues. The tribunal expressed its concern that approving the jurisdiction of
the tribunal under the circumstances brought forward by the claimant would increase the risk

of future treaty-shopping and therefore rejected the claim.%®

According to the tribunal in Plama v. Bulgaria, the prerequisite for arbitration is a clear and

unambiguous agreement of the parties to arbitrate their dispute.®® In this case the Bulgaria-

57 Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, ICSID Case No.
ARB/02/13, http://www.italaw.com/cases/954, last visited March 31, 2016), para.21.

%8 |bid, paras.114-115.

%9 Plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,
http://www.italaw.com/cases/documents/858, (last visited March 31, 2016), para.144.
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Cyprus BIT limited arbitration to a determination of the quantum of damages under the
UNCITRAL arbitration rules. The claimant attempted to invoke a broader dispute settlement

provision, which allowed for arbitration of the other claims.

In coming to the decision on this case, the tribunal referred to the wording of the clause itself
without relying on the object and purpose of the Bulgaria-Cyprus BIT. This BIT had been
concluded at a time when Bulgaria had the policy of granting limited protection to foreign
investors as well as limited dispute settlement provisions. Since then Bulgaria has changed this
practice. “In the 1990s, after Bulgaria’s communist regime changed, it began concluding BITs
with much more liberal dispute settlement provisions, including resort to ICSID arbitration.”®°
Nevertheless, subsequent negotiations between Bulgaria and Cyprus demonstrate that the states
did not have any intent to extend the MFN clause to a broader dispute settlement procedure.®*
While they renegotiated a number of issues contained in the BIT between themselves, however
they deliberately did not cover the scope of the MFN clause, indicating their unwillingness to
substitute the previous agreement on the category of claims that could be submitted to

arbitration.5?
The tribunal also placed an emphasis upon the fact that:

“[D]ispute resolution provisions in a specific treaty have been negotiated with a view to
resolving disputes under that treaty. Contracting states cannot be presumed to have
agreed that those provisions can be enlarged by incorporating dispute settlement

provisions from other treaties negotiated in an entirely different context.”®

8 |bid, para.195.
&1 |bid, para.198.
82 |bid, para.198.
8 Ibid, para.207.
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This approach was reaffirmed in Berschader v. Russia (2006) and Telenor v. Hungary (2006).
In both cases the basic BITs limited the jurisdiction of the tribunal to the adjudication of

expropriation claims while the third-parties” BITs provided for arbitration of any disputes

relating to an investment.
In Berschader v. Russia the MFN clause reads as follows:

“Each Contracting Party guarantees that the most-favored-nation clause shall be applied
to investors of the other Contracting Party in all matters covered by the present

Treaty...”%

The tribunal agreed that the ordinary meaning of “all matters covered by the present Treaty”
was clear. However, the phrase must be seen in its broad context, particularly in relation to the
concept of the MFN clause. The Protocol to the Treaty provided that “the Soviet Union would
accord, in its territory, to Belgian investors treatment at least equivalent to that accorded to
investors from countries that were members of the OECD on the date when the Protocol was
signed.”®® According to the tribunal, this language appears to indicate that what the parties had
in view was the material rights accorded to investors within the territory of the Contracting

States.

The question that arose was whether the tribunal had to follow the practice of the previous
decisions and allow the MFN clause to encompass not only material but also procedural
standards of protection for investors. Contrary to Maffezini v. Spain and Siemens A.G. v.

Argentina, the tribunal stated that:

64 Vladimir Berschader and Moise Berschander v. The Russian Federation,
http://www.italaw.com/cases/documents/142 (last visited March 30, 2016), para.160.
% Ibid, para.185.
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“The problem with these arguments [given by the tribunals in the previous cases] is that
they are of a general nature. They offer strong support for the conclusion that a MFN
provision is generally capable of incorporating by reference a dispute settlement clause
and that such incorporation would typically advance the purpose of BITs. However, these
arguments offer little or no guidance as to whether, in a specific case, the contracting
parties to a treaty ... actually intended the arbitration clause to be extended in the future

to other kinds of disputes.””®®

Finally, the tribunal held that the phrase “all matters covered by the present treaty” in this
particular case should not have been read literally and did not encompass dispute settlement

provisions.

Similarly, in Telenor v. Hungary the Hungary-Norway BIT limited the jurisdiction of the
tribunal to specific claims while all the other Hungarian BITs provided for the arbitration of
any disputes. In order to clarify the intention of the parties behind the basic BIT the respondent
pointed out that out of the 15 Norwegian BITs publicly available, the BIT with Hungary was
the only one that specified the categories of disputes referable to ICSID arbitration, whereas
the 14 other BITs provide for “all” or “any” disputes.®’ The tribunal in its rejection of the claim
noted that a broader interpretation of the MFN clause would allow creating jurisdiction where

none had existed before, contrary to the plain meaning of the BIT’s wording.%®

The aforementioned cases demonstrate that the general tendency is to reject attempts to use a

MFEN clause is such a way that it establishes the jurisdiction of the tribunal on matters not

% |bid, para.197.

7Telenor Mobile Communications A.S. v. The Republic of Hungary, Award,
http://www.italaw.com/cases/documents/1094, (last visited March 30, 2016), para.96.
% Ibid, para.91.
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covered by the basic BIT. So far there is only one exception to this tendency: the decision of

the tribunal in RosInvestCo v. Russia (2007).

In this case the tribunal found that the UK-Russian BIT did not grant the tribunal the power to
decide the dispute at hand relating to the issue of expropriation. However, the tribunal allowed
the claimant to rely on the MFN clause in the basic BIT in order to incorporate a broader dispute

settlement provision found in the Denmark-Russia BIT.
Avrticle 3 of the UK-Soviet BIT states that:

“Neither Contracting Party shall in its territory subject investments or returns of investors
of the other Contracting Party to treatment less favorable than that which it accords to

investments or returns of investors of any third State.”®

Similar to Maffezini v. Spain, the tribunal based its finding on an analysis of the plain meaning
of the provision and the word “treatment.” It came to the conclusion that “if it applies to

substantive protection, then it should apply even more to procedural protection.”’

Although the tribunal acknowledged that there were a number of decisions where the expansion
of the scope of the MFN clause under similar circumstances was not allowed, it noted that “the
wording in Article 3 and 7 of the UK-Soviet BIT is not identical to that in any of such other
treaties considered in these other decisions.””* Accordingly, every clause had been specifically
drafted for the purposes outlined in the relevant BIT and has to be interpreted in its own light.

Thus, the tribunal simply disregarded the previous practice.

% RosInvestCo UK Ltd. v. The Russian Federation, Final Award, http://www.italaw.com/cases/documents/925,
(last visited March 30, 2016), p.68.

0 1bid, para.131.

" Ibid, para.137.
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To confirm its finding the tribunal referred to the arbitration clauses in BITs concluded by the
UK, the Soviet Union, Russia, and other states. In all those BITs the issues connected with
expropriation were under the jurisdiction of arbitral tribunal. As such, the tribunal found that

there was no reason to prohibit a broad interpretation of the MFN clause in that case and not to

expand the tribunal’s jurisdiction in that area.”

Consequently, the practice of establishing jurisdiction on the basis of MFN clauses is anything
but uniform. Applying the same rules of treaty interpretation in accordance with the Vienna

Convention, the tribunals still came to different conclusions as to the scope of MFN clauses.

2.2. Determining the Contents of “More Favorable”

As for the application of MFN clauses, the question arises as to in what way can the tribunal
rely on the dispute settlement provision from a third-party BIT. It can mean either that the
dispute settlement clause from one BIT is incorporated into another or that investors are entitled
to rely on only that part of the clause which is more favorable to them. It is also debatable
which dispute settlement mechanism provides a better treatment and whether the need to
establish equality between investors requires the applicability of the same dispute settlement

mechanism to all of them.”®

The question of applicability of the MFN clause was brought forward in Siemens A.G. v.
Argentina and RoslInvestCo v. Russia. In Siemens A.G. v. Argentina the tribunal found an
answer when considering the main purpose of the MFN clause — to treat German investors in

a way that was not less favorable than the treatment granted to investors from the most-favored-

2 |bid, para.159.

3 Vesel, Scott, Clearing a Path through a Tangled Jurisprudence: Most-Favored-Nation Clauses and Dispute
Settlement Provisions in Bilateral Investment Treaties. Yale Journal of International Law 32 YJIL 125 (2007):
p.125;

Douglas, Zachary, The MFN Clause in Investment Arbitration: Treaty Interpretation off the Rails, 2 J INT. Disp.
Settlement 97 (2011), p.111.
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state (Chile). The tribunal held that only those provisions of the Chile-Argentina BIT that
guaranteed a more beneficial treatment to the investor could be invoked by the MFN clause.
As such, this approach did not place Siemens in a better position than Argentina’s Chilean

investors.” This is because “[t]he MFN clause works both ways...,”” since investors from

Chile will be able to claim similar benefits under the German-Argentine BIT.

The same finding was made in RoslnvestCo v. Russia. The respondent at hand (Russia)
contested tribunal’s decision on jurisdiction, claiming that because of the limitations set forth
in the Denmark-Russia BIT (related to taxation) RosInvest’s claims would not have been
satisfied if it had been based on the dispute settlement clause prescribed by this treaty.’® The

tribunal held that:

“While indeed the application of the MFN clause widens the scope of dispute settlement
provision and thus is in conflict to its limitation, this is a normal result of the application
of MFN clauses, the very character and intention of which is that protection not accepted

in one treaty is widened by transferring the protection accorded in another treaty.”’’

In Siemens A.G. v. Argentina the respondent (Argentina) also contested that allowing investors
to choose which provisions of the third-party BIT they wanted to invoke would lead to

“provision-shopping.” In its view, a better approach would be to allow the investor by invoking

4 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026 (last
visited March 30, 2016), para.104.

75 Ibid, para.108.

6 RosInvestCo UK Ltd. v. The Russian Federation, Final Award, http://www.italaw.com/cases/documents/925,
(last visited March 30, 2016), para.135.

" Ibid, para.131.
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the third-party BIT, to invoke the entire dispute settlement clause contained in the treaty (not

only its more favorable part).”® Such an approach was supported by Prof. Vesel.”

However, to allow transposition of an entire dispute settlement clause into the basic BIT would
instead lead to a different kind of anomaly — “treaty-shopping.” Furthermore, the tribunal in
Siemens A.G. v. Argentina affirmed that it would be contrary to the functions of the MFN clause
to provide these investors with the most favorable treatment in certain aspects but with less

favorable treatment in other aspects.®°

The notion of a more favorable treatment depends on the circumstances of each case. In order
to establish whether the dispute settlement mechanism was a part of the treatment guaranteed
to investors the tribunal in Maffezini v. Spain, for instance, first had to find whether the
possibility of initiating arbitration proceedings without prior reference to the court was an
advantage to Brazil investors. Today it is widely recognized that arbitration is the preferred
method of dispute resolution as it is a private mechanism and is therefore not connected to the
state and its domestic policy. In this respect the tribunal in Maffezini v. Spain referred to the

ICSID reports and stated that:

“Traders and investors, like their states of nationality, have traditionally felt that their
rights and interests are better protected by recourse to international arbitration than by
submission of disputes to domestic courts, while the host governments have traditionally

felt that the protection of domestic courts is to be preferred.””!

8 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026 (last
visited March 30, 2016), para.57.

8 Vesel, Scott, Clearing a Path through a Tangled Jurisprudence: Most-Favored-Nation Clauses and Dispute
Settlement Provisions in Bilateral Investment Treaties. Yale Journal of International Law 32 YJIL 125 (2007), p.
148.

8 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026 (last
visited March 30, 2016), para.109.

8Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016), para.55.
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Another example is Plama v. Bulgaria where the claimant argued that it was more favorable
for the investor “to have a choice among different dispute settlement mechanisms” and “to
have the entire dispute resolved by arbitration as provided in the Bulgaria-Finland BIT, than to

be confined to ... arbitration limited to the quantum of compensation for expropriation.”?

The question remains which mechanism is more favorable if one BIT provides for UNCITRAL
arbitration and another one provides for ICSID arbitration. One arbitration institution may be
more favorable for an investor than the other in particular because it produces more easily

recognizable awards.

In any case, the definition of the MFN clause itself indicates that the clause attracts only
favorable treatment and not disadvantages.®® As such an investor can only benefit from the
more favorable aspects of a treaty and cannot replace the entire dispute settlement clause in the
basic BIT by referring to the third-party BIT. Otherwise, many treaties would lose their
relevance. At the same time, whether or not the treatment provided for investors is more

favorable should be defined on a case-by-case basis.

82 plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,
http://www.italaw.com/cases/documents/858, (last visited March 30, 2016), para.208.

8 Thulasidhass, P.R. Most-Favored-Nation Treatment in International Investment Law: Ascertaining the Limits
Through Interpretative Principles, SSRN Scholarly Paper ID 2644706, Social Science Research Network
(2015), p.5;

Cole, Tony, The Boundaries of Most-Favored-Nation Treatment in International Investment Law, SSRN
Scholarly Paper ID 1792542, Social Science Research Network (2011), p.584.
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2.3. Determining the Relevance of Public Policy
Considerations

Public policy, as it is generally understood, reflects the fundamental legal, moral, political,
religious, social, and economic standards of the state.®* Therefore, the threshold for invoking

public policy considerations is extremely high.

Prof. Schill compares the term “public policy consideration,” as used in the context of the MFN
clause with the public policy exceptions to enforcement of arbitration agreements in

commercial arbitration.®

In commercial arbitration, public policy considerations exist to ensure the specific interests of
the state “in preventing private parties from settling disputes outside the ... state’s court
system.”’%® However, in investment arbitration, this cannot be applied to the states as they are
the parties to dispute settlement clause and therefore do not have to be protected against the
enforcement of their obligations under international law. Otherwise, they would be able to
unilaterally invoke public policy considerations, or in some cases to create considerations,
whenever it was beneficial for them. That would make the MFN clause inoperative and would

allow states to escape their commitments.

This controversy caused a concern in those cases where application of the MFN clause to
dispute settlement mechanisms was eventually allowed. In Maffezini v. Spain the tribunal
indicated that the possibility of benefiting from the better treatment prescribed by the third-

party BIT should not contradict existing public policy considerations.®” The tribunal failed to

8 Abass Dar, Wasig, Understanding Public Policy as an Exception to the Enforcement of Foreign Arbitral
Awards, 2 European Journal of Comparative Law and Governance (2015), p.321.

8 Schill, Stephan W. The Multilateralization of International Investment Law: The Emergence of a Multilateral
System of Investment Protection on the Basis of Bilateral Treaties, SSRN Electronic Journal (2009), p.560.

% |bid, p.562.

87 Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
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provide any criteria for defining such considerations but rather explained that the application
of the MFN clause should not override fundamental conditions for the acceptance of the

agreement by the parties in question. The tribunal provided the following examples of such

conditions:

the exhaustion of local remedies;

- fork-in-the-road provision (once the choice between the institutions is made, it becomes
final and cannot be bypassed by invoking a MFN clause);

- the choice of a particular system of arbitration; and

- the choice of a highly institutionalized system of arbitration and specified rules of

procedure (these specific provisions reflect a clear will of the parties to arbitrate).%

None of these public policy exceptions were adopted in Maffezini v. Spain or Siemens A.G. v.
Argentina. In the latter case, the tribunal simply stated that the limitations mentioned in
Mafezzini v. Spain were not applicable as the procedural requirement (submission of a dispute
to local courts eighteen months before going to arbitration) did not reflect a fundamental public
policy question. Such a vague explanation has only given rise to a greater degree of confusion

and difficulty in subsequent cases.®

In Salini v. Jordan the tribunal expressed concern about the approach adopted in Maffizini v.
Spain, stating that the exceptions based on public policy considerations might be difficult to

apply and would increase the risk of forum-shopping by claimants.*

http://www.italaw.com/cases/641, (last visited March 30, 2016), para.56.

% |bid, para.63.

8 Stephen Fietta, Most-Favored-Nation Treatment And Dispute Resolution Under Bilateral Investment Treaties:
A Turning Point?, Sweet And Maxwell And Contributors, Int.A.L.R. (2005), p.133.

% Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, ICSID Case No.
ARB/02/13, http://www.italaw.com/cases/954, (last visited March 30, 2016), para.103.
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Likewise, in Plama v. Bulgaria the tribunal agreed with that observation, providing that the
principle of multiple exceptions found in Maffezini v. Spain should instead be replaced by “a
different principle with a single exception: that an MFN clause does not incorporate by

reference dispute settlement provisions from another treaty unless it leaves no doubt that this

is the will of the contracting parties.”®!

As such the public policy considerations have not been used as the ground for a refusal to apply
the MFN clause to jurisdictional issues. According to Prof. Schill, “the only defensible basis
for the tribunal’s public policy considerations can be the consent of the states to a BIT,”%

addressed in subchapter 3.2 of this thesis.

%1 Plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,
http://www.italaw.com/cases/documents/858, (last visited March 30, 2016), para.199.

92 Schill, Stephan W. The Multilateralization of International Investment Law: The Emergence of a Multilateral
System of Investment Protection on the Basis of Bilateral Treaties, SSRN Electronic Journal (2009), p.562.
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Chapter 3 — Consequences of a Procedural Bridge
between the BITs

Investors and states consider dispute settlement clauses and MFN clauses from different
perspectives. For investors, “treatment guarantees are of limited significance unless they are
subject to a dispute settlement system and, ultimately, to enforcement;”®® while for host states,
“consenting to arbitration is a concession, a waiver of the state’s sovereign prerogative not to
be hauled before an international court without its consent.”® The consequences of this clash

of interests between investors and states is demonstrated below.

3.1. Future of Multilateralism

The tribunal in Maffezini v. Spain referred to “the fact that the application of the most-favored-
nation clause to dispute settlement arrangements in the context of investment treaties might
result in the harmonization and enlargement of the scope of such arrangements.”® However,
this statement was subsequently criticized by the tribunal in Plama v. Bulgaria that failed to
see how harmonization of the dispute settlement provisions could be achieved through reliance

on the MFN clause.%

Some scholars do indeed support the view that a broad understanding of the MFN clause and
the extension of its scope leads to the development of common standards in international

investment law.®” The scope of the MFN clause and its limits depend on the understanding of

9 Vesel, Scott, Clearing a Path through a Tangled Jurisprudence: Most-Favored-Nation Clauses and Dispute
Settlement Provisions in Bilateral Investment Treaties. Yale Journal of International Law 32 YJIL 125 (2007),
p.126.

% bid, p.125.

% Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016), para.62.

% Plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,
http://www.italaw.com/cases/documents/858, (last visited March 30, 2016), para.219.

9 Schill, Stephan W. The Multilateralization of International Investment Law: The Emergence of a Multilateral
System of Investment Protection on the Basis of Bilateral Treaties, SSRN Electronic Journal (2009), p.129;
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international investment relations. A broad interpretation of the MFN clause illustrates their
multilateralization in that two states cannot define the scope of their relations disregarding the
tendencies that are taking place at international level. Coming back to our hypothetical
example,®® every preferential treatment provided by State A to State C has an influence on the
commitments of State A to State B. Yet, to the contrary, the restrictive approach actually
employed towards the interpretation of MFN clauses reflects the bilateral elements in

international relations and regards the BITs “as expressions of quid pro quo bargains rather

than as elements of an emerging international economic order.”%

Consequently, the tribunals’ understanding of the scope of the MFN clause reflects a
dichotomy between bilateralism of international investment relations, on the one hand, and
their multilateralism, on the other hand. Such a dichotomy should be taken into account when
answering the question, “to what extent may the MFN clause allow the application of

provisions of the third-party BIT?”

3.2. Threats of “Cherry-picking”

Ambiguity in the application of MFN clauses to dispute settlement provisions may benefit
states to the detriment of foreign investors. States may intentionally refuse to specify the scope
of the MFN clause in their BITs in order to empower themselves to allow or prevent its
invocation on a case-by-case basis. In this respect favoring a broad interpretation of MFN

clauses can help to settle disputes and force states to comply with their treaty obligations. Yet

Parker, Stephanie L. BIT in Time: The Proper Extension of the MFN Clause to Dispute Settlement Provisions in
Bilateral Investment Treaties, A, 2 Arb. Brief [iii] (2012), p.40.

% The investors from State B are in a less favorable position than the investors from State C since the BIT between
State A and state C grants to investors a more favorable dispute resolution mechanism, as mentioned in subchapter
1.1.

9 Schill, Stephan W. Multilateralizing Investment Treaties through Most-Favored-Nation Clauses. Journal of
International Dispute Settlement 2.2 (2009), p.370.
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at the same time, a groundless extension of investors’ rights may lead to abuse of their rights

and forum-shopping.

In Maffezini v. Spain as well as in Siemens A.G. v. Argentina the tribunals relied on the award
of the Commission of Arbitration established for the Ambatielos decision in which it accepted
the extension of the MFN clause to questions concerning the “administration of justice.”
However, the tribunals did not provide their understanding of the term “administration of
justice” which was highly criticized in subsequent decisions on the matter.% It should be noted
that “[t]here is a fundamental difference between the administration of justice and access to
courts as substantive protection on the one hand, and interpretation of treaty provisions and
settlement of treaty disputes as procedural mechanisms on the other.” %t Therefore, the
argument of claimants based on the necessity to allow for the “administration of justice” should

not be a decisive argument for tribunals in defining the scope of MFN clauses.%?

The tribunal in Telenor v. Hungary stated that those who advocated for a broad interpretation
of the MFN clause had always examined the issue from the perspective of investors, yet “what
has to be applied is not some abstract principle of investment protection in favor of a putative
investor who is not a party to the BIT and who at the time of its conclusion is not even known,

but the intention of the states who are the contracting parties.”%

10Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7,
http://www.italaw.com/cases/641, (last visited March 30, 2016), para.49;

Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, http://www.italaw.com/cases/1026, (last
visited March 30, 2016), para.53.

101 Thulasidhass, P.R. Most-Favored-Nation Treatment in International Investment Law: Ascertaining the Limits
through Interpretative Principles, SSRN Scholarly Paper ID 2644706, Social Science Research Network (2015),
p.8.

102 parker, Stephanie L. BIT in Time: The Proper Extension of the MFN Clause to Dispute Settlement Provisions
in Bilateral Investment Treaties, A, 2 ARB. BRIEF [iii] (2012), p.36;

Tawil, Guido Santiago, Most-Favored-Nation Clauses and Jurisdictional Clauses in Investment Treaty
Arbitration. n.p.: Oxford University Press. Oxford Scholarship Online, EBSCOhost (2009), p.29.

103 Telenor Mobile Communications A.S. v. The Republic of Hungary, Award,

http://www.italaw.com/cases/documents/1094, (last visited March 30, 2016), para.95.
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According to Prof. Thulasidhass, a broad interpretation of the MFN clause causes a situation
in which the consent of the contracting parties is replaced by the interests of private investors.1%
This may lead to a greater anomaly resulting in a disregard for the domestic dispute settlement
institutions, replacing the intended dispute settlement mechanism or the applicable rules agreed

upon in the basic BIT; or establishing a jurisdiction where there was no primary intent of the

parties to do s0.1%

As a result of this slippery slope, so far no tribunal has allowed investors to replace the dispute
settlement mechanism under the basic BIT with the dispute settlement mechanism contained
in another BIT through operation of the MFN clause. According to the tribunal in Plama v.
Bulgaria, “the lack of precedent is not surprising.”%® When entering the BIT with specific
dispute settlement mechanism, states cannot be expected to replace them with different dispute

settlement mechanism in future, unless they have explicitly agreed thereto.

Arbitration requires the explicit consent of the participating parties.'%” The scope of the MFN
clause should be limited only to the subject matter regulated by the basic BIT. If it does not
provide for arbitration, meaning that this matter is outside of its scope, then the MFN clause

should solely encompass substantive protection of investors.

The situation is different if the basic BIT provides for arbitration but only in a limited number

of cases and under specific conditions. This demonstrates that the parties in principle recognize

104 Thulasidhass, P.R. Most-Favored-Nation Treatment in International Investment Law: Ascertaining the Limits
Through Interpretative Principles, SSRN Scholarly Paper ID 2644706. Social Science Research Network
(2015), p.11.

105 |bid, p.8;

Greenwood, Christopher, Reflections on ‘Most-Favored-Nation’ Clauses in Bilateral Investment Treaties. n.p.:
Oxford University Press. Oxford Scholarship Online, EBSCOhost (2015), p.562.

106 plama Consortium Limited v. Republic of Bulgaria, Decision on Jurisdiction,
http://www.italaw.com/cases/documents/858, (last visited March 30, 2016), para.212.

107 Blackaby, Nigel et al. Redfern and Hunter on International Arbitration, 6th edition. Oxford University Press,
Oxford (2015);

Sattorova, Mavluda, International Investment Law: Reconciling Policy and Principle. European Journal of
International Law 20.3. Academic Search Complete (2009), p.932.
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the possibility of arbitrating the dispute. As it was already analyzed in subchapter 2.1 of this
thesis, tribunals usually allow for the avoidance of certain procedural preconditions to dispute
settlement in arbitration through the MFN clause. The question is more difficult if the
arbitration agreement encompasses an exclusive list of possible claims. That was the case in

Salini v. Jordan, Plama v. Bulgaria, Telenor v. Hungary, Berschader v. Russian Federation

and RoslInvestCo v. Russia. Only in the latter did the tribunal allow extending of its jurisdiction.

According to Prof. Vesel, “[a] state’s consent is both forum-specific and party-specific, so that
consent to arbitration under UNCITRAL rules does not constitute consent to ICSID arbitration,
nor does consent to ICSID arbitration of disputes with Finnish nationals constitute consent to

arbitration with nationals of Cyprus.”%

This can be explained by the following: the limits of the scope of the MFN clause are
established by the parties. In the absence of a clear consent to arbitrate the dispute, the tribunal
has no power to impose on the parties to the BIT the commitments which they did not intend
to undertake. In this respect Prof. Schill relied on the finding of the tribunal in Mondev v. United
States which held that matters of jurisdiction should be interpreted neither extensively nor

restrictively but objectively according to the accepted rules of treaty interpretation.1%

It can be stated that because of its specific nature and purpose the MFN clause will inevitably
lead to treaty-shopping either when the substantive or procedural protection of investors is at
stake. This makes the refusal to expand the scope of the clause to jurisdictional issues on this

basis groundless.

108 \esel, Scott, Clearing a Path through a Tangled Jurisprudence: Most-Favored-Nation Clauses and Dispute
Settlement Provisions in Bilateral Investment Treaties. Yale Journal of International Law 32 YJIL 125 (2007),
p.184.

109 Schill, Stephan W. The Multilateralization of International Investment Law: The Emergence of a Multilateral
System of Investment Protection on the Basis of Bilateral Treaties, SSRN Electronic Journal (2009), p.501.
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To be more specific, such a broad interpretation of the MFN clause with regard to jurisdictional
issues will allow investors to “cherry-pick” those institutions, rules, and preconditions to
dispute settlement which are most beneficial to them. This will subsequently cause uncertainty
as to the exact nature of the commitments of the states - parties to the treaties - and may
disregard their intent to submit disputes to a specific forum. Even assuming that in majority of
cases this “cherry-picking” will not reach a high enough threshold for public policy violation,

it may result in such a high level of ambiguity in relations between the states that it ultimately

undermines the original purpose of the BIT per se.
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Conclusion

A bilateral investment treaty is negotiated as one complete, balanced package of commitments
that ensure a level playing field to investors. The MFN clause included in the basic BIT allows
investors to rely on more favorable provisions contained in the third-party BIT. Two questions
have arisen regarding the MFN clause: firstly, whether or not the same usage of the MFN clause
is relevant for dispute settlement provisions; and secondly, whether the MFN clause can
substitute state’s consent to arbitration or to a different arbitral forum which was set forth in

the third-party BIT.

While acknowledging that no uniformity in resolving these issues is possible, this thesis argues

against interpreting the MFN clause in an unjustifiably broad manner.

The scope of the MFN clause should be defined on the basis of parties’ intent through the
ordinary meaning of the text of the treaty in light of its object and purpose. Therefore, the
clause should be drafted as clearly as possible. The parties may avoid the abovementioned
issues if they specifically determine in the treaty the scope of the MFN clause and whether it

encompasses dispute settlement provisions.

Even if the parties have chosen to draft the MFN clause broadly, they can communicate their
intent to each other to prevent any kind of uncertainty in future. That would enable investors
to predict the level of protection granted to them under the treaty and would ensure a more

efficient way of resolving disputes.

Even if the determination of parties’ intent is left to tribunals, recent cases have demonstrated
a shift towards reliance on the text of the treaty rather than on its broader object and purpose.
While defining the scope of the MFN clause tribunals came to different conclusions. However,

it does not reveal the contradictions in the existing practice but rather demonstrates that
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tribunals have made their decisions on a case-by-case basis taking into account the text of the

treaties and factual circumstances of each particular case.

Likewise, public policy considerations should derive from the wording of the treaty itself. Any
references to general exceptions without textual grounds would be either inoperative (no case
would reach the necessary threshold) or would lead to the abuse of process by the states (they

would be able to invoke such exceptions in any case when it is beneficial to them).

In order to avoid a conflict of interest between investors and states, the MFN clause has to
ensure that investors enjoy the level of protection they want, and states have the level of

flexibility they need.

Investors’ expectations to have equal access to dispute settlement mechanisms agreed upon
under the treaties are legitimate and justifiable. Therefore, in principle nothing should prevent
investors from relying on the MFN clause in order to bypass certain procedural obstacles to to

achieve a more expedient mode of dispute resolving.

However, the situation is different when investors rely on the MFN clause in order to choose a
dispute settlement mechanism which is not agreed upon in the basic treaty, arbitration in
particular. Arbitration without consent is like swimming without water; the existence of the
arbitration clause in the third-party treaty cannot replace the intent of the parties to a basic
treaty and cannot enable dispute settlement in arbitration without their explicit consent.
Therefore, investors should not be allowed to establish the jurisdiction of the tribunal through

the MFN clause.
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The same argument is applicable to investors attempting “to mix and match dispute settlement
provisions”!1? prescribed by different treaties in order to come up with the most favorable

configuration of dispute settlement mechanisms (especially as the states have never consented

to such).

To presume the contrary would lead to forum-shopping and would make an unfair imposition
on the parties to the treaty the results that could not have been intended by them. Although the
protection of foreign investors is the cornerstone of bilateral investment treaties, it should not

threaten the predictability and stability of the legal system.

The aforementioned conclusions are in compliance with the findings of the tribunals analyzed
in this thesis and should be considered as the indicators of modern tendencies in the
development of investment law. Nevertheless, the MFN clause is aimed at harmonizing
bilateral state relations and its scope can be retroactively changed in light of a broader division

between multilateralism and bilateralism, a subject in need of further research.

110 vesel, Scott, Clearing a Path through a Tangled Jurisprudence: Most-Favored-Nation Clauses and Dispute
Settlement Provisions in Bilateral Investment Treaties. Yale Journal of International Law 32 YJIL 125 (2007),
p.187.
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