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ABSTRACT 

 

This thesis provides a structural doctrinal analysis of the legal issues related to the 

determination, payment and allocation of costs in international commercial arbitration. It 

focuses on theoretical underpinnings of these issues and their practical considerations. Three 

cost-related stages of arbitration proceedings are analysed in this thesis – determination, 

payment and allocation. Some of the topics addressed are: the nature and source of the 

obligation to pay costs in arbitration, national court scrutiny over decisions on costs, the 

nature of the obligation to pay the advance on costs, the consequences of the non-payment of 

the advance in arbitration, the prohibitive nature of costs of the arbitration, newly developed 

industry of third party funding, and the standard of allocation of costs in arbitration. The 

analysis includes more than ten national arbitration acts and arbitration rules.
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CHAPTER I  

INTRODUCTION AND OVERVIEW OF THE STUDY 

When discussing access to justice under the rule of law in the United Kingdom, Lord 

Bingham wittily repeated the old saying that justice is ―open to all, just like the Ritz Hotel.‖
1
 

The same can be said, and even more justified, for access to arbitral justice. Arbitration is 

contractually based and privately funded dispute resolution mechanism available to the 

parties involved in commercial disputes. However, the costs of arbitration can often reach 

high amounts, which may be qualified as prohibitive when it comes to access to arbitral 

justice. In that sense, the proverb stated above is fully applicable.  

Despite such a conclusion, the costs of international commercial arbitration are often 

disregarded as a topic, or simply taken for granted, but their importance and significant 

amounts have recently shed light on many cost related issues, which are still unresolved in 

arbitration law. The importance of the subject matter of this study is further discussed under 

Part 1 of this Chapter [I.1].  

The cost related topics are rarely addressed in scholarly writing comparing to other 

areas of arbitration law. There are several studies conducted on the legal issues pertaining the 

determination, payment, and allocation of costs in international commercial arbitration. This 

study is complementary to the existing work, and it covers the gaps in scholarly writing or it 

contributes to the existing discussion, as explained under Part 2 of this Chapter [I.2]. The 

scope of the study is, however, limited in order to provide more comprehensive results. These 

limitations and bases on which the research is conducted as well as methodology are 

presented in Part 3 of this Chapter [I.3]. Finally, the definition of the costs of arbitration is 

provided for the purposes of this study, as there is not a uniform definition provided in the 

                                                 
1
 Tom Bingham, The Rule of Law (London: Penguin, 2010), 86. 
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doctrine to this point [I.4], and the summary of the thesis is introduced in the last Part of this 

Chapter [I.5]. 

 

I.1 Importance of the Subject Matter of the Study and Thesis Statement  

 

The subject matter of this study - pertaining to legal issues involving the payment of 

costs in international commercial arbitration – will be set within a broader and evolving 

arbitration reality, but also with certain limitations as to its scope. In recent decades, 

arbitration has undergone certain changes, one of which includes the changes related to the 

costs. There were shifts in comparative advantages, as well as, in comparative disadvantages 

of arbitration as a dispute settlement mechanism.
2
 While once viewed as cheap and speedy, 

arbitration today is no longer enjoying these attributes, at least not as the main advantages.
3
 

These changes were a direct result of a shift in the arbitration reality – the raise in the 

complexity of the cases submitted to international arbitral tribunals.
4
 At the same time, 

parties more often than not show unwillingness to accept measures which would accelerate 

proceedings.
5
 Finally, in 2006, the survey on ―Corporate Attitudes and Practices‖ in 

international arbitration revealed that ―[a]rbitration costs are rising but still represent value 

for money‖, with 39% of the survey participants confirming international arbitration to be 

more expensive that litigation.
6
 

Having these developments in mind, it does not come as a surprise that in a survey 

conducted nine years later, in 2015, by Queen Mary University ―costs‖ are listed as 

                                                 
2
 Tibor Várady, ―What Is Pro-Arbitration Today?,‖ Croatian Arbitration Yearbook 21/22 (2015 2014): 9. 

3
 Ibid., 9–10; Gary B. Born, International Commercial Arbitration (Kluwer Law International, 2014), 86; Joerg 

Risse, ―Ten Drastic Proposals for Saving Time and Costs in Arbitral Proceedings,‖ Arbitration International 29, 

no. 3: 453. 
4
 Várady, ―What Is Pro-Arbitration Today?,‖ 9. 

5
 Risse, ―Ten Drastic Proposals for Saving Time and Costs in Arbitral Proceedings,‖ 454. 

6
 Queen Mary University of London, ―International Arbitration: Corporate Attitudes and Practices 2006,‖ 2006, 

19, http://www.arbitration.qmul.ac.uk/docs/123295.pdf. 
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arbitration‘s number one worst feature, followed by the ―lack of effective sanctions during 

the arbitral process‖, ―lack of insight into arbitrators‘ efficiency‖, and ―lack of speed‖.
7
 The 

efficiency of arbitral proceedings, which is often related to or even defined by the 

interrelation of costs and time, gained much attention in literature and at international 

arbitration conferences over the last decade, but certainly even more so during the period of 

2012-2016, in which the research for this study was conducted.
8
 Authors frequently suggest 

procedural steps which might save time, and hence costs in a proceeding
9
, or they emphasize 

the importance of the quality of an award rather than saving time and costs. Also, when 

discussing the influence of the anticipated costs allocation on the efficiency during the 

proceedings, the authors suggest
10

, but also point out the limitations
11

 of the use of cost 

allocation as a means for sanctioning party‘s behaviour. The most comprehensive collection 

of these measures can be found in the Report on Techniques of Controlling Time and Costs in 

Arbitration introduced in 2007 by the Arbitration Commission of the International Chamber 

of Commerce [―ICC‖], which also mentioned costs as means to ―encourage efficient conduct 

of the proceedings‖.
12

 

The increased demand for decreasing arbitration costs along with the recognition of 

that the issue of costs is one of the building blocks of achieving efficiency in arbitration 

                                                 
7
 Queen Mary and White & Case, ―2015 International Arbitration Survey: Improvements and Innovations in 

International Arbitration,‖ 2015, 2, 7. 
8
 Just to name a few articles dealing with time and cost-efficiency in international arbitration, without specifying 

whether they promote or criticize suggested measures: Robert H. Smit and Tyler B. Robinson, ―Cost Awards in 

International Commercial Arbitration: Proposed Guidelines for Promoting Time and Cost Efficiency,‖ Am. Rev. 

Int‟l Arb. 20 (2009): 267–83; Vladimir Pavić, ―Disciplinary Powers of the Tribunal,‖ Austrian Yearbook on 

International Arbitration, 2014, 167–79; Risse, ―Ten Drastic Proposals for Saving Time and Costs in Arbitral 

Proceedings‖; Jennifer Kirby, ―Efficiency in International Arbitration: Whose Duty Is It?,‖ Journal of 

International Arbitation 32, no. 6 (2015): 689–96; Cristina Florescu, ―Towards Achieving Efficiency in 

International Arbitration,‖ Austrian Yearbook on International Arbitration, 2015, 51–71. 
9
 Risse, ―Ten Drastic Proposals for Saving Time and Costs in Arbitral Proceedings.‖ 

10
 Smit and Robinson, ―Cost Awards in International Commercial Arbitration: Proposed Guidelines for 

Promoting Time and Cost Efficiency‖; Risse, ―Ten Drastic Proposals for Saving Time and Costs in Arbitral 

Proceedings,‖ 462–64. 
11

 Pavić, ―Disciplinary Powers of the Tribunal.‖ 
12

 See §82 in: ―Report on Techniques for Controlling Time and Costs in Arbitration‖ (ICC Arbitration 

Commision, 2007). 
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emphasizes the need for a better understanding of the legal framework relating to the 

payment of costs and the decision-making process related to cost claims. The lack of or 

unfamiliarity with such proper regulation of costs can jeopardize the legitimacy of arbitration 

as a mainstream dispute settlement mechanism for commercial disputes. The reduction of the 

amounts of costs, and their use in achieving efficiency depict only one dimension of the 

problem. Solutions which are usually suggested are mostly practice-oriented, and they mainly 

focus on the procedural behaviour of the parties as well as on the allocation of costs. 

However, it is undisputable that the disadvantages caused by more expensive and less 

efficient proceedings will not go away and they will gradually bring costs to the spotlight 

within arbitration community (if they have not already), although it is mentioned that these 

changes go ―under the radar‖ of the parties when choosing arbitration over other dispute 

settlement mechanisms
13

. By focusing only on the cause of higher costs and on the final 

allocation, the arbitration community leaves out two equally important aspects of costs –the 

determination and payment of costs. With higher costs in question, which raises the stakes in 

arbitration, the efficiency may be jeopardized already at these two stages of an arbitration 

proceeding. When risking higher monetary stakes by choosing to arbitrate their disputes, 

parties become more interested in how costs are determined and what to do in case of default 

in payment. Due to the private nature of arbitration, a party is forced to contemplate what 

legal means it has on its disposal when the costs of arbitration become unaffordable.  

The determination and payment of costs, together with the allocation, are going to be 

the prime focus in this thesis. The adopted presumption is that raising the efficiency can be 

achieved not only by reducing the costs, but can also be achieved through an adequate and 

developed legal framework for costs in arbitration. This thesis will demonstrate that there 

                                                 
13

 Christian W. Konrad and Jenny Power, ―Costs in International Arbitration - A Comparative Overview of Civil 

and Common Law Doctrines: Determination of Costs,‖ Austrian Yearbook on International Arbitration, 2008, 

401. 
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is need for harmonization, where not already achieved, of arbitration law on cost 

related legal issues, because the lack of such regulations is one of the factors which are 

jeopardizing the efficiency of decision-making on cost, and thereby the legitimacy of 

international commercial arbitration as such. 

  The need for another study on this topic is evidenced not only by the level of 

importance that this issue has for the efficiency and legitimacy of arbitration as such, but also 

by the lack of comprehensive doctrinal work on this issue. This thesis will not only synthesise 

the existing doctrinal and empirical work on the pertaining legal issues in the realm of 

arbitration costs, but it will also provide a deeper doctrinal perspective, in order to discover 

legal inconsistencies and uncertainties. The next section will present how this thesis fits 

within the existing academic work, while the section after that will explain scope, limitation, 

and methodology of the undertaken research. 

 

I.2 Existing Academic Work  

 

The legal issues regarding the determination, payment, or allocation of costs in 

international commercial arbitration have not been given significant attention in scholarly 

work to date. Chapters on costs are part of almost every textbook or casebook on 

international commercial arbitration, but they are often of a limited focus, either in terms of 

the jurisdictional scope or of the number of issues they address.
14

 In the past ten years there 

has been a rise in the amount of articles in academic and practitioner journals in this area as 

                                                 
14

 For example: Fabian von Schlabrendorff and Anke Sessler, ―Part II – Commentary on the German Arbitration 

Law (10th Book of the German Code of Civil Procedure), Chapter VI Making of the Award and Termination of 

the Proceedings, § 1057 – Decision on Costs,‖ in Arbitration in Germany: The Model Law in Practice (Kluwer 

Law International, 2007), 416–31; Jörg Risse, ―Part III – Commentary on the Arbitration Rules of the German 

Institution of Arbitration (DIS Rules), Section 25 – Advance on Costs of Arbitral Tribunal,‖ in Arbitration in 

Germany: The Model Law in Practice (Kluwer Law International, 2007); A. Cremades and A. Mazuranic, 

―Costs in Arbitration,‖ in International Arbitration in Switzerland: A Handbook for Practitioners, 2nd ed. 

(Kluwer Law International, 2013); Jeff Waincymer, Procedure and Evidence in International Arbitration 

(Kluwer Law International, 2012). 
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well, but again, they often focus on one or two jurisdictions in their analysis, or present a 

limited scope of legal issues, or the findings are written solely only for the practical use.
15

 

The major work on this subject, titled ―Costs in Arbitration Proceedings‖ and 

published in 1997 by Michael O‘Reilly, examined the approach of national courts of England 

and Wales.
16

 This study was expanded by the same author and co-author Colin Ong in the 

first edition of ―Costs in International Arbitration‖, published in 2013.
17

 They have 

encompassed wide scope of legal issues pertaining the determination, payment, and 

allocation of costs. This thesis can be found complementary to the O‘Reilly and Ong‘s 

monograph thus far as it offers a deeper theoretical background and more focused analysis of 

the chosen issues. Finally, the compilation of the national reports in the publication ―Costs in 

                                                 
15

 Here are some examples of journal articles. As it can be seen from the titles, they often focus on one or two 

legal issues, and address them from the perspective of one or two jurisdictions: Smit and Robinson, ―Cost 

Awards in International Commercial Arbitration: Proposed Guidelines for Promoting Time and Cost 

Efficiency‖; Risse, ―Ten Drastic Proposals for Saving Time and Costs in Arbitral Proceedings‖; Judith Gill, 

―Choices and Strategies: A Rules-Based Look at Different Different Approaches to International Arbitration in 

the Wake of UNCITRAL‘s 2010 Rules Revision Relating to Costs,‖ International Arbitration:The Coming of a 

New Age?, ICCA Congress Series, 14 (2013): 297–304; Konrad and Power, ―Costs in International Arbitration - 

A Comparative Overview of Civil and Common Law Doctrines: Determination of Costs‖; Micha Bühler, ―Non-

Payment of the Advance on Costs by the Respondent Party – Is There Really a Remedy?,‖ ASA Bulletin 24, no. 

2 (2006); Anna-Maria Tamminen, ―The Obligation to Pay the Advance on Costs under the Vienna Rules and 

Austrian Law,‖ Austrian Yearbook on International Arbitration, 2009; Simon Greenberg, ―Law Applicable to 

Costs Claims in International Arbitration: Why Does It Matter?,‖ Austrian Yearbook on International 

Arbitration 2015 (2015); M. Secomb, ―Awards and Orders Dealing with the Advance on Costs in ICC 

Arbitration: Theoretical Questions and Practical Problems,‖ ICC International Court of Arbitration Bulletin 14, 

no. 1 (Spring 2003); Venus Valentina Wong and Alfred Siwy, ―Recalcitrant Parties and the Tribunal‘s Power to 

Order Cost Advance Payments,‖ Austrian Yearbook on International Arbitration 2014 (2014): 201–21; I. 

Fadlallah, ―Payment of the Advance to Cover Costs in ICC Arbitration: The Parties‘ Reciprocal Obligations,‖ 

ICC International Court of Arbitration Bulletin 14, no. 1 (Spring 2003); Dmytro Galagan and Patricia Živković, 

―If They Finance Your Claim, Will They Pay Me If I Win: Implications of Third Party Funding on Adverse 

Costs Awards in International Arbitration‖ (Eurasian Forum on Law and Economics 2015, Tbilisi, Georgia, 

2015), 173–81, http://www.efle.net/images/EFLE.2015.pdf; Philippe Cavalieros, ―In-House Counsel Costs and 

Other Internal Party Costs in International Commercial Arbitration,‖ Arbitration International 30, no. 1 (March 

2014): 145–52; Bernhard Berger, ―Arbitration Practice: Security for Costs: Trends and Developments in Swiss 

Arbitral Case Law,‖ ASA Bulletin 28, no. 1 (2010): 7–15; William Kirtley and Koralie Wietrzykowski, ―Should 

an Arbitral Tribunal Order Security for Costs When an Impecunious Claimant Is Relying upon Third-Party 

Funding?,‖ Journal of International Arbitration 30, no. 1 (March 1, 2013): 17–30; Detlev Kühner, ―The Impact 

of Party Impecuniosity on Arbitration Agreements: The Example of France and Germany,‖ Journal of 

International Arbitration 31, no. 6 (2014): 807–818; Giulio Palermo and Malcolm Robach, ―Judicial Review of 

Arbitrators‘ Fees. A Swiss Law Perspective,‖ ASA Bulletin 32, no. 3 (2014): 595–608; Christopher Koch, ―The 

Limits of Arbitrators‘ Powers to Adjudicate Fees and Expenses - Commentary on the Swiss Supreme Court 

Decision 136 III 597 of 10 November 2010,‖ Arbitration International 27, no. 2 (2011): 233–48. 
16

 Michael O‘Reilly, Costs in Arbitration Proceedings (London: Lloyd‘s of London Press, 1997). 
17

 Colin Ong and Michael O‘Reilly, Costs in International Arbitration, 1st edition (Singapore: LexisNexis, 

2013). 
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International Arbitration: A Central Eastern and Southern Eastern European Perspective‖ is 

another work in this area, but it was written primarily for practical purposes, and it provides 

solely national perspective without deeper doctrinal analysis.
18

 

Substantive work was published within last five years on one specific cost-related 

issue - the industry of third party funding, which has become more significant for the 

arbitration stakeholders, especially for claimants. The ICC Institute of World Business Law 

published the collection of essays on ―Third-Party Funding in International Arbitration‖ in 

2012, prevailingly focused on investment arbitration.
19

 There are two other publications 

which focused more on third party funding in commercial arbitration. One of them was 

published in 2012 and written by Lisa Bench Nieuwveld and Victoria Shannon.
20

 This work 

provided elaborated analysis of the regulation of third party funding both in litigation and 

arbitration, mostly only in common-law jurisdiction (Australia, the United Kingdom, the 

United States of America, Canada), and additionally in Germany and the Netherlands, as civil 

law countries, and in the mixed legal system of South Africa. 

Lastly, the publication ―Third-Party Funding in International Arbitration and Its 

Impact on Procedure‖ by Jonas von Goeler, published in 2014, is a comprehensive, detailed, 

and sourceful work on this issue.
21

 For that reason, the analysis of third party funding in this 

thesis is restricted to the availability and use of such funding by impecunious parties only 

[see IV.4]. Besides this limitation of the scope of the study, there are other restrictions and 

premises which were set from the beginning in order to provide more comprehensive and 

                                                 
18

 Günther Horvath, Christian Konrad, and Jenny Power, eds., Costs in International Arbitration: A Central 

Eastern and Southern Eastern European Perspective (Wien: Linde Verlag, 2008). 
19

 ICC Institute of World Business Law, International Chamber of Commerce, and ICC Institute of World 

Business Law, Third-Party Funding in International Arbitration, ed. Bernardo M. Cremades and Antonias 

Dimolitsa, ICC Publication, no. 752E (Paris: International Chamber of Commerce, 2013). 
20

 Lisa Bench Nieuwveld and Victoria Shannon, Third-Party Funding in International Arbitration (Alphen aan 

den Rijn: Kluwer Law International, 2012). 
21

 Jonas von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure, vol. 35, 

International Arbitration Law Library (Kluwer Law International, 2016). 
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more focused work on the cost-related topics. In order to elaborate more on how this thesis 

fits in the existing work on costs, the scope of the study and the used methodology used are 

explained in the following Part. 

 

I.3 The Scope of Study and Methodology  

 

As already mentioned, the legal issues regarding the following stages of arbitration 

proceedings related to the costs will be addressed in this thesis: 

1) the determination of the amount of costs, 

2) the payment of the advance on costs, and 

3) the allocation of costs in the last award
22

. 

Throughout the analysis of the legal framework which deals with these types of decisions, as 

defined in international conventions, national arbitration laws, arbitration rules, arbitral 

awards, court decisions, and scholarly work, the prevailing theme will be how to achieve 

greater efficiency in the decision-making process in those three instances. The efficiency in 

international commercial arbitration is best achieved through harmonisation, which 

disregards differences between different national solutions, or provides regulation where 

there is none or is very obscure, builds bridges between common law and civil law solutions, 

and most importantly it increases predictability and legal certainty.
23

  

There are several limitations as to the scope of the study: it is focused on international 

commercial arbitration. When suitable, and comparable in principle, legal sources from 

                                                 
22

 For the purpose of this study, the author has adopted, for the reasons presented under III.3.1.1, the phrase ―last 

award‖, instead of ―final award‖, as a term describing an arbitral decision which completes the mission of the 

arbitral tribunal. 

23
 For the full list of advantages of harmonisation see in: Loukas Mistelis, ―Is Harmonisation a Necessary Evil? - 

The Future of Harmonisation and New Sources of International Trade Law,‖ in Foundations and Pesrpectives of 

International Trade Law (London: Sweet and Maxwell, 2001), 21–22. 
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domestic and investment arbitration might be used. However, those types of arbitration which 

presuppose that one party is economically weaker, such as consumer or employment 

arbitration, are excluded from the analysis to every extent, except when the U.S. law is 

discussed. The rationale behind this restriction is due to the fact that, although all types of 

arbitration share to a certain extent some common procedural aspects, for this study it is 

important to assume that parties are equally or similarly economically strong and 

sophisticated parties. Especially when the discussion is focused on costs, the involvement of 

weaker parties to an arbitration agreement would cause a severe change in the principles 

under which the discussion is led. Hence, they are excluded from the analysis.  

 The harmonisation argument, which will be a thread intertwined through all the 

Chapters, will serve the purpose of enhancing the overall efficiency of the decision-making 

process related to cost related legal issues. It does not deal per se with the enhancement of 

time and cost-efficiency, i.e. the achievement of speedier proceedings and reduction of costs, 

but it is a building block of efficiency. The use of the allocation of costs to enhance such 

efficiency is only to a limited extent analysed in Chapter V. One of the most successful 

harmonisation instruments in the realm of arbitration law is the UNCITRAL Model Law on 

International Commercial Arbitration [―Model Law on Arbitration‖], adopted in 1985 and 

amended in 2006. It did not, however, adopt any provision as to the determination, payment, 

or allocation of costs. Therefore, probably the best opportunity for harmonisation was so far 

unexploited. This thesis will present the legal issues which require and desire such 

harmonisation.  

Moreover, it is important to emphasize that this thesis is not an attempt to answer the 

question of which procedure is more expensive: international commercial arbitration or 

international commercial litigation. The author acknowledges that both procedures have their 

advantages and disadvantages, due to which parties make their informed choice as to which 
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on dispute resolution mechanism fits their needs. The parties in international commercial 

disputes can, and usually do, incur significant costs in both procedures.
24

 The increased costs 

of international commercial arbitration are referenced only to emphasize the importance of 

the issues discussed, since an increase of financial risks usually leads to an increase of the 

parties‘ concerns and greater scrutiny of the pertaining legal issues.  

 The methodology used throughout the research for this study consisted of a doctrinal 

analysis and a comparative law method. As to the latter, the analysed materials consisted of 

national laws, arbitration rules, court decisions, and arbitral decisions. The encompassed 

jurisdictions are England and Wales, Germany, Switzerland, France, Sweden, the United 

States of America [―U.S.‖], Austria, Portugal, Croatia, Singapore, Philippines, and others. 

The choice of these jurisdictions does not in any way set the value judgement on their laws in 

comparison with other jurisdictions, but the choice partially relies on the preferred choices of 

the seat of arbitration
25

 and partially on the author‘s familiarity with these legal systems. The 

legal solutions adopted in these jurisdictions will be presented as the basis of the discussion 

of almost every issue in this thesis, unless there is severe shortage in the sources within a 

particular jurisdiction related to the respective legal issue. 

 As to the arbitration rules, the basis for this study consisted of the 2012 Rules of 

Arbitration of the ICC [―2012 ICC Rules‖], 2014 Arbitration Rules of London Court of 

International Arbitration [―2014 LCIA Rules‖], 2013 Arbitration Rules of the Singapore 

International Arbitration Centre [―2013 SIAC Rules‖], 2012 Rules of International 

Arbitration of the Swiss Chambers of Commerce Association for Arbitration and Mediation 

[―2012 Swiss Rules‖],  2010 Arbitration Rules of the Arbitration Institute of the Stockholm 

                                                 
24

 Born, International Commercial Arbitration, 87. 
25

 London, Paris, Geneva, and Stockholm are among six most preferred seats in international arbitration. See in: 

Queen Mary and White & Case, ―2015 International Arbitration Survey: Improvements and Innovations in 

International Arbitration,‖ 12. 
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Chamber of Commerce [―2010 SCC Rules‖], 1998 Rules of the German Institution of 

Arbitration (Deutsche Institution für Schiedsgerichtsbarkeit) [―1998 DIS Rules‖], 2013 Rules 

of Arbitration of Vienna International Arbitral Central [―2013 Vienna Rules‖], 2014 

Arbitration Rules of the International Centre for Dispute Resolution [―2014 ICDR Rules‖], 

and 2015 Rules on Arbitration of Croatian Chamber of Economy [―2015 Zagreb Rules‖].
26

 

As to the ad hoc arbitration, the solutions provided in the Arbitration Rules of the United 

Nations Commission on International Trade Law, as amended in 2013 [―2013 UNCITRAL 

Rules‖], will be presented among other sources. These arbitration rules will be the main 

framework for the analysis, as well as the arbitral awards rendered under these rules. It was 

not always possible, however, to obtain decisions under all of these rules. Also, while due 

consideration was given to the solutions provided under all the mentioned arbitration rules, 

when the rules are overlapping, those which are listed are only named exemplary, while the 

emphasis is on those which depart from mainstream and which provide for peculiar solutions. 

 The comparative analysis in this study, which compares the national laws, arbitration 

rules, court decisions, and arbitral decisions, is conducted as a doctrinal analysis. This means 

that the analysis of legal issues focuses on the internal (inter-state or inter-institutional) and 

external (state-to-state, institution-to-institution) consistency among the laws and rules. In 

other words, to achieve harmonisation, the critical observance is made as to the 

inconsistencies and/or vagueness of the solutions within and among the legal systems or the 

practices of arbitration institutions. 

 This methodology will be backed with some empirical data based mostly on 

electronic surveys and the author‘s observations, which were obtained during her exchanges 

                                                 
26

 The ICC, the LCIA, the SIAC, and the SCC were listed among seven first preferred arbitration institutions in 

2015. See in: Ibid., 17. 

C
E

U
eT

D
C

ol
le

ct
io

n



12 

 

with her mentor, other professors, colleagues in academia and law firms, presenters at 

international conferences, and other active participants of arbitration community.  

 

I.4 Definition of Costs of Arbitration: Procedural Costs and Party Costs 

 

There is no uniform definition of the costs in arbitration. National laws as well as 

arbitration rules provide for their own notions under which they address different types of 

costs. The phrases ―costs of the proceedings‖
27

, ―costs of the arbitration‖
28

 or ―costs of the 

arbitration proceedings‖
29

 might all look the same at the first glance; however, the difference 

comes out after examining what they refer to. More often than not, these notions are used for 

the different groups of costs. To demonstrate such a difference one can refer to definitions of 

the costs provided in 2012 ICC Rules, 2012 Swiss Rules, 2013 SIAC Rules, and 2010 SCC 

Rules. All these rules use the same term - the ―costs of the arbitration‖. However, under 

Article 37(1) of the 2012 ICC Rules and Article 38 of the 2012 Swiss Rules, this term refers 

both to the costs required for the proceedings itself, such as arbitrators‘ fees and institutional 

fees, as well as to the costs incurred by the parties, i.e. their legal fees and other expenses. On 

the other hand, Rule 31 of the 2013 SIAC Rules and Article 43(1) of the 2010 SCC Rules 

uses this term only to address the costs required for the proceedings itself, while the costs of 

the parties are not encompassed.  

 For the purpose of this thesis the costs of arbitration, or sometimes simply costs, will 

be used as an ―umbrella‖ term for all the costs incurred by the parties in arbitration. The costs 

                                                 
27

 For example, Section 609(1) of the Austrian Code of Civil Procedure, as in force as of 1 January 2014. 
28

 For example, Section 59(1) of the 1996 English Arbitration Act; Sec 37-42 of the Swedish Arbitration Act 

(SFS 1999:116); Art. 37(1) of the 2012 ICC Rules; Art. 41(1) of 2014 ICDR Rules; Art. 28(1) of the 2014 LCIA 

Rules, Art. 38 of the 2012 Swiss Rules; Art. 43(1) of the 2010 SCC Rules; Rule 31 of the 2013 SIAC Rules; 

Art. 40 of the 2013 UNCITRAL Rules. 
29

 For example, Section 1051 para.1 of the German Code of Civil Procedure, as promulgated on 5 December 

2005, last amended by Article 1 of the Act dated 10 October 2013 (Federal Law Gazette I page 3786);  Art. 35 

para.1 of the 1998 DIS Rules. 

C
E

U
eT

D
C

ol
le

ct
io

n



13 

 

of the arbitration will be divided into procedural costs and party costs. The procedural costs 

are the costs required either for the services of an arbitral tribunal or an arbitral institution. It 

usually includes institution related fees, i.e. filing fee and administrative fee, and the 

arbitrators‘ fees and other expenses, e.g., the fees of experts appointed by the tribunal and the 

administrative secretary‘s fees and expenses. The term ―party costs‖ may be somewhat 

misleading as all the costs of the arbitration are entirely funded by the parties. For the 

purposes of this thesis, party costs will have much narrower meaning and it will encompass 

costs other than procedural costs. In that regard, party costs prevailingly consist of attorney 

costs, and other expenses which were incurred in relation to the arbitration proceedings, but 

which are not included or covered either in the tribunal‘s fees and expenses or institutional 

fees. 

 

I.5 Executive Summary  

 

 Legal framework for the legal issues discussed in this thesis is on different levels of 

harmonization. Even if harmonization is achieved to a certain extent, it is rarely at the 

satisfactory level in all jurisdictions. In general, higher levels of harmonization of legal 

solutions are available at the stages of the determination and allocation of costs. The least 

harmonized, or at all regulated, is the stage of the payment of costs in arbitration. All three 

stages of arbitral proceedings are analysed in this thesis. 

Chapter II elaborates on the process of the determination of procedural costs in 

international commercial arbitration. The Chapter has two parts, where the first one presents 

the level of harmonization achieved in the legal framework on the determination of 

procedural costs in international commercial arbitration [II.1], while the second part deals 

with the court scrutiny of the arbitral tribunal‘s decision on the amount of costs [II.2]. 
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Chapter III focuses on the determination of the advance on costs. Besides the 

introductory notes on the determination and the purpose of the payment of the advance on 

costs [III.1], this Chapter focuses on the enforcement of the obligation to pay the advance, in 

case of default of one of the parties to pay its share [III.2]. The discussion on the nature of 

the obligation to pay the advance introduces three approaches which were developed in this 

regard: the contractual approach, the procedural duty approach, and the interim measures 

approach. The choice among these approaches, which is made by an arbitral tribunal or a 

court, influences the type of a decision that will be rendered in this matter. Hence, the last 

Part of this Chapter elaborates on the enforcement issues or benefits distinctive for each 

respective type of these decisions [III.3].  

Chapter IV continues on the topic of the failure to pay the advance on costs, which 

was analysed in part in Chapter III. Chapter III dealt with the nature of the obligation to pay 

the advance and the solutions provided for the non-defaulting party to enforce such a 

defaulting party‘s obligation. The focus in Chapter IV switches from solutions which are 

aimed at making the arbitration agreement operative to solutions available to the parties to 

disregard the arbitration agreement in case of non-payment of the advance. The first part 

offers a general overview of the national approaches regarding the opposition of pro-

arbitration approach and the non-payment of the advance by one of the parties [IV.1]. More 

specifically, Chapter IV deals with the situations where either of the parties wishes to 

disregard the arbitration agreement based on the prohibitive costs of arbitration, and it 

presents conflicting national approaches to this matter [IV.2 and IV.3]. This makes it 

diametrically opposite to the solutions offered in Chapter III, which dealt with solutions 

which purpose was to enforce the obligation to pay the advance and, hence, preserve the 

arbitration proceedings. The last Part of Chapter IV analyses the availability of third party 

funding and its impact on the impecunious party‘s right to access arbitral justice [IV.4].  
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Chapter V deals with the third stage at which cost-related decisions are made. 

Although significant harmonization is already achieved, allocation of costs in international 

arbitration is often referred as to be ―consistently inconsistent‖.
30

 Chapter V, therefore, starts 

with the expectations of the parties which depend on the legal theory and rules regarding the 

allocation of costs in civil litigation of their home jurisdictions [V.1] Afterwards, the analysis 

focuses on specific legal issues related to the allocation of costs, such as the arbitrator‘s 

power to allocate the cost [V.2], the prevailing international standard of allocation of costs of 

the arbitration, [V.3], the factors which are most often taken into account [V.4], and 

differentiation as to which costs can be recovered and/or allocated [V.5].  

 

  

                                                 
30

 John Y. Gotanda, ―Consistently Inconsistent: The Need for Predictability in Awarding Costs and Fees in 

Investment Treaty Arbitrations,‖ ICSID Review 28, no. 2 (Fall 2013): 420–37. 
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CHAPTER II 

DETERMINATION OF PROCEDURAL COSTS IN INTERNATIONAL COMMERCIAL 

ARBITRATION 

 

 The process of the determination of procedural costs in international commercial 

arbitration, which is two-staged and it takes place at the beginning of an arbitral proceeding 

for the purposes of the determination of the advance on costs and at the end of proceedings 

when the last award is rendered and the costs are fixed, is often disregarded by scholars and 

practitioners, while large amount of attention is given to the allocation of costs [see Chapter 

V]. Nevertheless, the determination of costs is equally important and it entails several legal 

issues. This Chapter firstly provides the understanding of the legal framework as to the 

determination of procedural costs. Since party costs prevailingly consist of legal fees, and 

their determination is based on the agreement between a party and its counsel, they will be 

addressed in more details only in Chapter V, which analyses the allocation of the costs of 

arbitration. After introducing the legal framework on the determination of costs, this Chapter 

focuses on the prevailing legal issues regarding the determination and investigates the 

particularities related to the determination of certain types of costs and national court‘s 

scrutiny over this stage.  

 The proper understanding of the process of determination, especially at the beginning 

of the proceedings, brings predictability for the parties regarding the financial risk they might 

need to bear in arbitration proceedings. The predictability offers the possibility to create more 

effective, less time-consuming and, therefore, less costly proceedings, which in international 

disputes is best achieved if harmonized rules are established. The analyses in the first two 

sections of this Chapter is conducted in a way to investigate and detect whether there is any 
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level of harmonisation achieved in the legal framework regarding the power to determine the 

costs [1].  

Once the costs are determined, one of the parties might be dissatisfied with the 

amount or an arbitral tribunal might be confronted with obstacles in the process of making a 

determination. In such situations, the parties may, or should, be able to refer to national 

courts. The court‘s scrutiny in this regard and its scope as well as the harmonisation of the 

national approaches are analysed in the second Part of the Chapter [2]. 

 

II.1 Determination of Procedural Costs in International Commercial Arbitration 

 

The determination of the amount of procedural costs of arbitration is primarily 

governed by the law of the seat of arbitration, as lex arbitri, the parties‘ agreement, and their 

mutual agreement with the arbitrators. In ad hoc proceedings, i.e. those which are not 

administered by any arbitration institution, national laws play a crucial role as to the 

determination of the amount of costs of arbitration, although, as is shown below, these laws 

rarely deal with this matter directly [II.1.1]. Even if they address the matter, the main legal 

source as to the determination of costs in ad hoc arbitration is the parties‘ agreement, and an 

agreement between the parties and the arbitrators [II.1.2]. Party autonomy, limited only with 

mandatory rules of lex arbitri, can be exercised also in submitting the administration of the 

parties‘ dispute(s) to an arbitration institution, which would result in the acceptance of the 

respective institution‘s rules on the determination of costs, including the cost schedule 

[II.1.3]. This choice is possible, of course, in ad hoc settings as well, by referring to the cost 

schedule of the preferred arbitration rules or by applying the 2013 UNCITRAL Rules.   
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II.1.1 Determination of Procedural Costs under National Arbitration Acts 

 

 National arbitration acts rarely directly provide for the rules on the determination of 

the amount of costs. However, it is identifiable from their provisions that the power to 

determine the costs is not solely in the hands of an arbitral tribunal, not even in ad hoc 

settings. In this Part, the discussion is focused on the determination of procedural costs, while 

the amount of legal costs depends on the agreement between the party and the counsel, and 

the recoverable part of these fees is decided upon only at the final stage of a proceeding. 

Section 1057(2) of the German Code of Civil Procedure [―German CCP‖]
31

 provides 

that  

―Insofar as the costs of the arbitration proceedings have been established, the 

arbitral tribunal is to also decide in which amount the parties to the dispute are to 

bear such costs.‖ 

The phrase in this provision ―insofar as the costs […] have been established‖ in this provision 

clearly signals that the determination of the amount of costs takes place earlier than the 

decision as to the allocation of costs, but also that the amount needs to be already established. 

As it is shown below, the establishment of the amount in institutional arbitration will be 

conducted usually by an arbitration institution, according to the cost schedule. In ad hoc 

arbitration, there are no such institutional schedules, unless specifically agreed to by the 

parties, so the question is whether the tribunal may determine the costs and how it should 

determine the amount of procedural costs, including its own fees.  

 The English Arbitration Act [―1996 EAA‖]
32

, provides under Section 63 that the 

recoverable costs of the arbitration, which include both procedural and party costs as provided 

                                                 
31

 German Code of Civil Procedure, as promulgated on 5 December 2005, last amended by Article 1 of the Act 

dated 10 October 2013 (Federal Law Gazette I page 3786). 
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under Section 59 of the 1996 EAA, are determined by the parties‘ agreement and in lack of 

such an agreement, by an arbitral tribunal. The determination of the recoverable arbitrators‘ 

fees and expenses is, however, subject to the court control ―[i]f there is any question as to 

what reasonable fees and expenses are appropriate in the circumstances‖, as provided under 

Section 64(2) of the 1996 EAA. Such court scrutiny of the determination of arbitrators‘ fees 

and expenses shows that the parties‘ agreement is a necessary element to the fixing this type 

of costs, as will be discussed more below [II.1.2].  

 The Swedish Arbitration Act [―Swedish AA‖]
33

, similarly, provides under Section 38 

for the tribunal‘s power to fix security for their compensation and then to determine the 

amount in the last award, but subject to the limitation of the validity of such determination as 

provided under Section 39, according to which ―[a]n agreement regarding compensation to 

the arbitrators that is not entered into with the parties jointly is void‖.  

The Italian Code of Civil Procedure [―Italian CCP‖]
34

 contains the most explicit 

provision related to this matter. The Italian CCP provides in Article 814(2) that ―where the 

arbitrators themselves fix the amount of the expenses and of the fee, their decision shall not 

be binding upon the parties if they do not accept it.‖ The Croatian Arbitration Act [―Croatian 

AA‖]
35

 provides the same in Article 11(5): ―If an arbitrator has determined the amount of his 

own expenses and fees, his decision does not bind the parties unless they accept it―.  

 To summarize, national arbitration laws rarely directly govern the power to determine 

the amount of procedural costs at the beginning of the proceedings. They usually regulate the 

final allocation of all costs of the arbitration in the last award and the fixation and 

                                                                                                                                                        
32

 The EAA is available here: http://www.legislation.gov.uk/ukpga/1996/23/contents. 
33

 The Swedish Arbitration Act (SFS 1999:116). 
34

 Code of Civil Procedure – Book IV, Title VIII, Articles 806–840, as in force as of 2006. 
35

 Zakon o arbitraži (Arbitration Act), NN 88/01. 
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recoverability of such costs in relation to allocation [see Chapter V].
36

 Much more regulation 

and guidance is provided in institutional arbitration, in which arbitration rules usually regulate 

the determination of the amount of procedural costs in detail, for the purposes of setting the 

advance on costs [see Chapter III]. As to the party costs, their determination is not usually 

discussed at the beginning of a proceeding, but only when the award is finalized. Lack of 

discussion and regulation as to the determination of both procedural and party costs has 

considerable effect on the final decision on the allocation, as will be discussed in Chapter V. 

 In any case, the determination of the amount of procedural costs is dependent on the 

parties‘ consent on such determination, as provided clearly in the Swedish AA, and less 

explicitly in the 1996 EAA. This is not limited only to ad hoc arbitration and it is a mandatory 

rule even when not explicitly regulated in national law. 

  

                                                 
36

 Section 1057 (1) of the German CCP: ―Unless the parties to the dispute have agreed otherwise, the arbitral 

tribunal is to decide, in its arbitration award, on the share of the costs of the arbitration proceedings that the 

parties to the dispute are to bear, including the costs accruing to the parties that were necessary in order to 

appropriately file a request for arbitration proceedings or to defend against such a request.‖; Section 609, para. 1 

of  the Austrian Code of Civil Procedure states that ―where the arbitral proceedings are terminated, the arbitral 

tribunal shall decide upon the obligation to reimburse the costs of the proceedings, provided the parties have 

not agreed otherwise‖ [emphasis added], while para. 3 sets that ―together with the decision upon the obligation 

to reimburse the costs of the proceedings, the arbitral tribunal shall […] determine the amount of costs to be 

reimbursed‖ [emphasis added]. 
36

 Section 63(3) of the EAA states that: ―The tribunal may determine by award 

the recoverable costs of the arbitration on such basis as it thinks fit. If it does so, it shall specify- (a) the basis on 

which it acted, and (b) the items of recoverable costs and the amount referable to each‖ [emphasis added]; 

Art. 35 of the Croatian Act on Arbitration states that: ―Upon a request by a party, the arbitral tribunal shall 

determine in the award or an order for the termination of the arbitral proceedings which party and in which 

proportion has to reimburse the other party the necessary costs of arbitration, including expenses of party 

representation and the fees of arbitrators, and/or has to bear its own expenses‖ [emphasis added]. 
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II.1.2 Party Autonomy and a Tripartite Agreement 

 

II.1.2.1 The Parties to a Tripartite Agreement 

 

Party autonomy has a strong and prevailing influence under national laws, when it 

comes to the allocation of costs at the end of the proceedings and this autonomy and its 

limitations will be discussed further in Chapter V. At the stage of the determination of the 

costs, party autonomy, i.e. the parties‘ agreement, is still a valuable legal basis when it comes 

to the method of calculation, but it is not by itself sufficient to provide a legal basis for the 

determination of all costs, especially not for arbitrators‘ fees and institution related fees.  

A tripartite agreement, i.e. an agreement between the parties and the arbitrators, is 

built on the parties‘ agreement. In ad hoc settings, the tripartite agreement is more palpable as 

it is negotiated directly between the parties and the arbitrators. In institutional arbitration, the 

negotiations are often avoided by the parties‘ choice of arbitration rules and the arbitrators‘ 

acceptance of the appointment to the office, which presupposes the acceptance of the rules 

designated by the parties. In those situations, an arbitral institution is administering the 

proceedings, which usually includes the determination of costs, and this reduces the need for 

the arbitrators and the parties to deal with the cost-related matters directly by themselves. 

However, notwithstanding the lack of discernibility of the tripartite agreement in institutional 

arbitration, this agreement is still the main bases for the determination of arbitrators‘ fees and 

institution-related fees. 

The tripartite agreement, i.e. receptum arbitri, is a separate agreement between the 

arbitrators and the parties to an arbitration agreement, pursuant to which the arbitrators 
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undertake to perform specified functions in return for remuneration.
37

 Its importance 

regarding the determination of arbitrators‘ fees is often emphasized in ad hoc arbitration.
38

 

This is not without valid reason. Since ad hoc arbitration proceedings are usually not 

governed by institutional rules, therefore, their respective fee schedules along with the 

parties‘ negotiations with the arbitrators are the sole basis for the determination of an amount 

of arbitrators‘ fees.
39

  

The basis for the determination of arbitrators‘ fees and institution-related fees is, 

hence, either a tripartite agreement with arbitrators and/or the parties‘ agreement with an 

arbitration institution. The distinction between the parties‘ agreement and the tripartite 

agreement is particularly important regarding the determination of arbitrators‘ fees. One of 

the particularities related to this type of fees was already mentioned above, by emphasizing 

the parties‘ consent on their amount. This is expressly stated, as explained under previous 

section, under the Swedish AA, the Italian CCP, and the Croatian AA. It is considered that 

arbitrators are free to determine their fees, but such a determination is not binding on the 

parties, unless they accept it.
40

 In other words, without the consent of an arbitrator and the 

parties, there is not a tripartite agreement.  

Hence, it is advisable in ad hoc settings that the arbitrators approach the parties with 

their suggestions as to the method of calculation of their own fees.
41

 The 2013 UNCITRAL 

                                                 
37

 Born, International Commercial Arbitration, 1967. 
38

 Konrad and Power, ―Costs in International Arbitration - A Comparative Overview of Civil and Common Law 

Doctrines: Determination of Costs,‖ 404; Born, International Commercial Arbitration, 2022. 
39

 Nigel Blackaby et al., Redfern and Hunter on International Arbitration, 6th ed. (Oxford University Press, 

2015), para. 4.203; John Yukio Gotanda, ―Setting Arbitrators‘ Fees: An International Survey,‖ Vanderbilt 

Journal of Transnational Law 33, no. 4 (2000): 783; Julian D.M. Lew, Loukas A. Mistelis, and Stefan Michael 

Kröll, Comparative International Commercial Arbitration, 2003, 284; Born, International Commercial 

Arbitration, 2018. 
40

 Horvath, Konrad, and Power, Costs in International Arbitration: A Central Eastern and Southern Eastern 

European Perspective, 158. 
41

 Blackaby et al., Redfern and Hunter on International Arbitration, 2015, para. 4.203. 
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Rules, which are often invoked in ad hoc arbitration, encourage the same approach in Art 

41(3) by stating that: 

―[p]romptly after its constitution, the arbitral tribunal shall inform the parties as 

to how it proposes to determine its fees and expenses, including any rates it 

intends to apply.‖  

This gives the parties an opportunity to make comments regarding the method of the 

calculation early in the proceedings.
42

 The agreement as to the method of calculation, which 

may be a designation of a particular costs schedule of one of the institutional arbitration rules, 

is then usually documented in a constitution order, signed by the arbitrators and the parties. In 

order for the negotiations to run smoothly, the 2013 UNCITRAL Rules suggest having two 

available reviews of the determination process, one for the method of calculation, and the 

other available for the adjustment of the amount determined. Both of these reviews are 

discussed below [see II.2].  

 Although the negotiations between the parties and the arbitrators as to the 

determination of the fees are less manifest in institutional arbitration, that does not mean that 

there is no conclusion of a tripartite agreement in such settings. It is considered that the rules 

of the institution, including the fee schedule, are accepted by the parties by choosing to 

submit the case to the institution and by the arbitrators by accepting their appointments.
43

 As 

to the arbitrators‘ consent, Article 2(i) of the 2014 LCIA Schedule of Arbitration Costs states 

that ―[t]he tribunal shall agree in writing upon fee rates conforming to the Schedule prior to 

its appointment by the LCIA Court.‖ At the same time and under the same rule, the hourly 

                                                 
42

 Gill, ―Choices and Strategies: A Rules-Based Look at Different Different Approaches to International 

Arbitration in the Wake of UNCITRAL‘s 2010 Rules Revision Relating to Costs,‖ 300. 
43

 Tibor Várady, ―Remuneration of Arbitrators as a Threshold Issues: Economic Sense and Procedural 

Realities,‖ in Corporations, Capital Markets and Business in the Law: Liber Amicorum M. Buxbaum (London: 

Kluwer Law International, 2000), 591; Born, International Commercial Arbitration, 2019. 
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rate for the fees is communicated to the parties by the Register at the time of the appointment 

of the tribunal.
44

  

 The invalidity of a tripartite agreement regarding the determination of arbitrators‘ fees 

can have severe consequences for the legitimacy of arbitral proceedings. If one of the parties 

or both parties do not agree to the amount set by a tribunal, the tribunal risks rendering the 

decision in causa sua [see II.1.2.2.a] and a possibility for the award to be successfully 

challenged on the basis of a violation of public policy. For that reason, the parties who 

contest the amount of the fees can have recourse to a national court when dissatisfied with an 

amount [see II.2]. 

The parties cannot impose either their method of calculation or amount on an 

arbitrator, but they need to be freely agreed by all the parties to a tripartite agreement. Party 

autonomy in this regard is therefore limited, and it can be exercised only by proposing the 

method to calculate the fees. This autonomy can be exercised either directly, by setting their 

own method for the calculation of costs, or by choosing the arbitration rules. If parties have 

agreed on arbitration rules, then they are deemed to have accepted them to govern their 

arbitral proceedings.
45

 The parties can also choose in ad hoc arbitration to apply only rules 

regarding the costs of the specific institution. In cases where the parties have opted for 

institutional arbitration, the mechanism of concluding the tripartite agreement changes. The 

consent of all involved in such an agreement as to the determination of the amount of the fees 

will still be required, but it will be given by the parties through their choice of arbitration 

rules (and the applicable cost schedule) and by the arbitrators through their acceptance of 

appointment. 

                                                 
44

 Section 2(i) of the 2014 LCIA Schedule of Arbitration Costs. 
45

 Gary B. Born, International Commercial Arbitration, Kluwer Law International, 2009, p. 1753. 
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An overview of the rules on the determination of procedural costs as provided in 

arbitration rules is provided in the section II.1.3. Before examining the legal framework of 

arbitration rules, the particularities of a situation in which one or both of the parties do not 

agree to the amount of fees suggested by an arbitral tribunal is discussed. 

    

II.1.2.2 The Repercussion of the Lack of a Party’s Consent on the Tripartite Agreement on the 

Amount of Arbitrators’ Fees 

 

As the determination of arbitrators‘ fees is a matter of an agreement between the 

parties and the arbitrator, lack of consent from any of the three parties may have severe 

consequence for the efficiency and legitimacy of arbitration proceedings. Therefore, it is 

important to recognize the plausible legal obstacles and solutions in case of lack of consent 

from one of the parties to a tripartite agreement. 

Firstly, if the arbitrator or the tribunal proceed with the determination of the amount 

of their fees or ordering payment despite the lack of any of the parties‘ consent, such a 

decision may be qualified as a decision in their own matter (in causa sua), and therefore 

contrary to international public policy [1.2.2.a]. Also, an agreement on the amount achieved 

with only one of the parties may qualify as grounds for a challenge of an arbitrator, given that 

her or his impartiality might be in question [1.2.2.b]. Finally, it is argued that the proper 

solution for both of these situations is for the parties, or arbitrators, to refer to a national court 

[1.2.2.c]. 
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II.1.2.2.a Delivering a Decision In Causa Sua 

 

The arbitrators have the power to request the advance on costs in ad hoc settings. The 

real question is what happens if the parties have not consented to an amount of fees, which is 

usually suggested by the arbitrators. In some jurisdictions, a decision on costs was considered 

to be the decision in causa sua if there is no agreement of the parties on the amount of the 

fees in advance.
46

 In the German doctrine and jurisprudence, decisions rendered in causa sua 

were held against public policy and therefore unenforceable.
47

 In France, a similar approach 

is adopted by their courts, which states that the arbitrators cannot be judges in their own 

matter.
48

  

 There is also a slightly different perspective, which states that a concept of the 

decision in causa sua is too wide. Under this view, it is considered that the decision of the 

tribunal on its own fees does not violate public policy since the award cannot be enforced by 

the arbitrators and such a decision on fees is subject to the courts‘ scrutiny.
49

 In other words, 

there is no need to claim that their decision is non-enforceable due to a violation of public 

policy since the arbitrators do not have the power to determine their own fees in the first 

place and any decision they might render will not bear any res judicata effect regarding them.  

                                                 
46

 Fabian von Schlabrendorff and Anke Sessler, ―Part II – Commentary on the German Arbitration Law (10th 

Book of the German Code of Civil Procedure), Chapter VI Making of the Award and Termination of the 

Proceedings, § 1057 – Decision on Costs,‖ in Arbitration in Germany: The Model Law in Practice, 2nd edition 

(Kluwer Law International, 2015), 368. 
47

 Ibid. This attitude was somewhat changed in 2012, as will be elaborated below. 
48

 Philippe Fouchard, ―Relationship Between the Arbitrator and the Parties and the Arbitral Institution,‖ ICC 

ICArb. Bulletin, 1995, para. 26. 

49
 von Schlabrendorff and Sessler, ―Part II – Commentary on the German Arbitration Law (10th Book of the 

German Code of Civil Procedure), Chapter VI Making of the Award and Termination of the Proceedings, § 

1057 – Decision on Costs,‖ 2007, 421. 
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In a case before the Swiss Supreme Court in 2010, the parties challenged the interim 

award rendered under the Swiss Rules.
50

 The arbitrators in that case unilaterally calculated 

the amount of the advance for their fees and ordered the parties to pay it.
51

 They made three 

justifications for their decision. Firstly, receptum arbitri entitled them to the payment of the 

fees and expense. Secondly, by accepting the Swiss Rules the parties accepted the obligation 

to pay the advance.
52

 Thirdly, they claimed that the Swiss Rules also vested the arbitrators 

with the power to fix their fees unilaterally.
53

  

The Swiss Supreme Court decided not only that the arbitrators‘ decision in question is 

not appealable as an award, but it also stated that the tribunal had no power to fix its own 

fees.
54

 The Swiss Supreme Court limited arbitrators‘ power only to allocating the costs, 

reasoning that any decision on the determination of the amount of their own fees would be 

outside of the scope of the arbitration clause.
55

 Also, the Swiss Supreme Court stated that any 

dispute in relation with the amount of the fees should be resolved by ordinary courts, and 

hence the decision on costs in the case had no res judicata effect as to the arbitrators. The 

court stated that it but was a mere ―statement of account or a description of the claims which 

the arbitrators have against the parties.‖
56

 Finally, the Swiss Supreme Court stated that 

otherwise, if it allowed the tribunal to have power to fix its own fees, this would be a decision 

in causa sua, and therefore contrary to public policy.
57

  

                                                 
50

 Swiss Supreme Court decision 136 III 597 (2010); For the commentary on this decision see in: Christopher 

Koch, ―The Limits of Arbitrators‘ Powers to Adjudicate Fees and Expenses - Commentary on the Swiss 

Supreme Court Decision 136 III 597 of 10 November 2010,‖ Arbitration International 27, no. 2 (2011): 233–48. 
51

 For details on the arbitration case see in: Koch, ―The Limits of Arbitrators‘ Powers to Adjudicate Fees and 

Expenses - Commentary on the Swiss Supreme Court Decision 136 III 597 of 10 November 2010,‖ 233–36. 
52

 Ibid., 235. 
53

 Ibid., 236. 
54

 Ibid., 237, 239. 
55

 Ibid., 239. 
56

 Ibid., 248; Palermo and Robach, ―Judicial Review of Arbitrators‘ Fees. A Swiss Law Perspective,‖ 601. 
57

 Koch, ―The Limits of Arbitrators‘ Powers to Adjudicate Fees and Expenses - Commentary on the Swiss 

Supreme Court Decision 136 III 597 of 10 November 2010,‖ 239; Palermo and Robach, ―Judicial Review of 

Arbitrators‘ Fees. A Swiss Law Perspective,‖ 601. 
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More precisely, and in the words of the Swiss Supreme Court, the tribunal did not 

have the power to decide on its own fees due to the fact that the ―claims arising from the 

relationship between the parties and arbitrators do not arise under arbitration agreement 

and […] it would represent an unacceptable situation in which the arbitrators were judges in 

their own cause‖.
58

 

This approach could, for example, be confirmed by examining the solutions provided in 

the Swedish AA as well. Section 37(2) of this Act states:  

―In a final award, the arbitrators may order the parties to pay compensation to 

them, together with interest from the date occurring one month following the date 

of the announcement of the award‖. 

At the same time, Section 41 of the Swedish AA provides that  

―[a] party or an arbitrator may bring an action in the District Court against the 

award regarding the payment of compensation to the arbitrators. Such action must 

be brought within three months from the date upon which the party received the 

award and, in the case of an arbitrator, within the same period from the 

announcement of the award.‖ 

In other words, while the Swedish AA provides for the arbitrators‘ power to determine the 

compensation owed to them in the award, the award cannot be enforced by arbitrators, and it 

is subject to a court review. Hence, it can be said that no decision in causa sua was rendered.  

In 2012, the German Federal Court of Justice came to a similar conclusion.
59

 In this 

setting aside proceeding, it restated the reasoning that arbitrators rendering a decision 

                                                 
58

 Koch, ―The Limits of Arbitrators‘ Powers to Adjudicate Fees and Expenses - Commentary on the Swiss 

Supreme Court Decision 136 III 597 of 10 November 2010,‖ 248. 
59

 Bundesgerichtshof, III ZB 63/10 (2012). The author would like to thank her colleague Ira Miessler for kindly 

providing the translation of this decision and for discussing the matter in detail. 
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regarding their own self-interest, payment of fees, would be against public policy.
60

 However, 

even though the tribunal in that case determined the amount in dispute, by which the amount 

of fees is calculated, the German Federal Court of Justice found no such violation. It stated 

that the prohibition to judge in causa sua means the arbitrators initially cannot award their 

own payment claims against the parties themselves, i.e. that they are not allowed to a relief in 

the award.
61

 Instead, if the tribunal conducts the proceedings without sufficient advance on 

costs, it cannot stipulate the unpaid arbitral costs in the award, but can only litigate for its fees 

and expenses before a state court.
62

 Since there is an obligation for the tribunal under Section 

1057(1) of the German CCP to decide in an award on allocation of the costs of the arbitration, 

the German Federal Court of Justice considered that it was within the legislator‘s will for the 

tribunal to be entitled to assess the value of the dispute under the same Section when 

needed.
63

 This decision takes effect only between the parties and if either party considers that 

the value or the determination was set too excessively, then they should bring this claim to an 

ordinary court.
64

 

At the first sight, the German Federal Court of Justice‘s decision seems in large part to 

adopt the same reasoning as the Swiss Supreme Court. Firstly, both courts found no violation 

on the public policy grounds, although they acknowledged that decision-making in causa sua 

would represent such a violation. They both ―circumvented‖ the issue by limiting the effect 

of an award as to the parties only, while providing no relief for the arbitrators. In other words, 

the award is enforceable only between the parties. The arbitrators will have no right to 

enforce a decision on the payment of the fees that they themselves have determined in the last 

award. The courts also referred the parties (and the arbitrators) to an ordinary court with their 

                                                 
60

 Ibid. 
61

 Ibid. 
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 Ibid. 
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claims regarding the payment of arbitrators‘ fees. However, while the Swiss Supreme Court 

found that there was no award to be enforced in the first place, the German Federal Court of 

Justice upheld the challenged awards. 

To clarify, the Swiss Supreme Court declined the possibility for the arbitrators to ease 

the enforcement of their payment through rendering a decision on their fees in a form of an 

award, in the word of the Swiss Supreme Court, such a decision  

―does not in any way deal with the actual dispute between the parties, it therefore 

cannot be a partial award that ends the proceedings for some of the claims in 

dispute. Contrary to its outward designation as Interim Award, the contested 

decision doesn‘t deal with any material or procedural preliminary issues which 

would have to be clarified before a final decision terminating a part of the 

proceedings could be issued.‖
65

  

Indeed, in that case the ―interim award‖ was rendered specifically for the purpose of the 

payment of the tribunal‘s fees and expenses.
66

 On the other hand, in the German case, the 

challenged awards terminated the arbitration proceedings, as they were rendered upon the 

claimant‘s withdrawal of the claim. Hence, it is not surprising that the German Federal Court 

of Justice did not render the same decision as the Swiss court did regarding the 

determination of whether there is an award or not. Moreover, while the tribunal in the Swiss 

case dealt with the non-payment of the advance, it can be concluded from the facts of the 

German decision that the parties paid the advance, so the tribunal was merely adjudicating 

the allocation of the advance among the parties. 

                                                 
65

 Koch, ―The Limits of Arbitrators‘ Powers to Adjudicate Fees and Expenses - Commentary on the Swiss 
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 In the instance when the tribunal has set the amount in dispute and one of the parties 

is not satisfied with such a decision, the question becomes what happens if such 

determination of an amount in dispute, which affects the amount of tribunal‘s fees, is 

successfully challenged before a court by one of the parties. The award is still final and 

binding between the parties, and can in the meantime be successfully enforced. The German 

Federal Court of Justice predicted in such a case for the party to ask for the amount in excess 

back from the arbitrators themselves.
67

 The somewhat clear division of the limitation of the 

res judicata effect of an award, which binds only the parties, avoids the issue of the 

decision-making in causa sua. However, the practical consequences of rendering any kind of 

an award without an existent and valid tripartite agreement are troublesome for the 

legitimacy of arbitration. The result of such an approach can lead to enforcement difficulties 

and cause parallel court proceedings. It would be advisable, therefore, for the parties and the 

arbitrators to raise these issues as early in an arbitration proceeding as possible. 

The analysis of the Swiss and German decisions might provide for tailored-made 

solutions for arbitrations conducted in jurisdictions, where the arbitration institutions allow 

the tribunal to determine their own fees [see under II.1.3]. If the fees of the arbitrators are 

fixed by an arbitration institution, the issue can still be whether the parties can object to the 

amount. 

The next section addresses another issue related to the lack of party‘s consent as to 

the determination of the arbitrators‘ fees – the possibility for an aggrieved party to challenge 

the arbitrator‘s partiality if the arbitrator agreed to the amount only with the other party.  
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II.1.2.2.b Does a Fee Arrangement with Only One of the Parties Impair Arbitrator’s Impartiality? 

  

An existent and valid tripartite agreement is the only valid basis for the arbitrators to 

claim the payment of their fees and expenses. Any dispute as to that matter shall be referred 

to a court, either by an arbitrator or a party, as will be explained in the next section. If, 

however, one of the parties disputes the amount, while the other is ready to pay it, another 

issue may emerge: can the arbitration continue based on such a one-sided agreement or the 

impartiality of an arbitrator might be impaired?  

A small caveat needs to be made at this point related to the payment of the advance on 

costs, which, as will be explained in Chapter III, when paid under arbitration rules can 

usually be paid by both or by one of the parties. Such substitute payment of the advance is 

generally acceptable in ad hoc settings as well. It could hardly be argued then that such an 

arrangement was not envisaged by the parties, and that they could raise any claims against the 

arbitrators solely on this basis. This section, on the other hand, focuses on the question of 

whether the final payment of the final amount of arbitrators‘ fees can be made by only of the 

parties. This raises a different set of issues.  

 England and Wales is a jurisdiction which has developed case law on this matter, 

particularly related to the payment of the commitment and interim fees, as required by an 

arbitrator. The discussion was not only focused on whether the arbitrators had a right to 

require such fees, which could be qualified as misconduct if they did, but also whether they 

had a right to conclude a one-sided agreement, under which only one of the parties would 

make the required payment. While the answer to the first question was highly dependent on 

the circumstances of a case, the answer to the second one was a loud and clear ―no‖. 

However, a one-sided agreement regarding the fees did not automatically mean that an 

arbitrator was bias. 
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 This three-fold analysis of a right to require the payment, right to enter into a one-

sided agreement, and the impact of such an agreement on the impartiality of an arbitrator was 

analyzed in depth in the following three cases: K/S Norjarl A/S v. Hyundai Heavy Industries 

Co., Ltd. [―Norjarl case‖], Turner v Stevenage Borough Council [―Turner case‖], and Brian 

Andrews v John H Bradshaw, H Rendell & Son Limited [―Andrews case‖].
68

  

The Norjarl case is somewhat different from the other two as it concerned the 

payment of commitment fees. The commitment fees are usually sought when the arbitrators 

are asked to reserve weeks, or even months, for hearings in complicated cases, and when such 

a reservation of time might be lost if the parties settle and they terminate the arbitrator‘s 

mandate, or the proceedings are prolonged over the time schedule initially foreseen.
69

 The 

Norjarl case resolved an issue when and how such a commitment fee may be sought.   

Justice Phillips elaborated on the availability of commitment fees in arbitration as 

follows: 

―While payment of a commitment fee may be a perfectly proper and reasonable 

term of a contract under which a professional man agrees to hold himself 

available to perform services over a specific period, there is no basis upon which 

entitlement to such a fee can arise as an implied term of a contract to provide 

such services.  

For an arbitrator who has accepted an appointment without reservation 

subsequently to insist upon payment of a commitment fee as a condition of 

                                                 
68
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continuing to perform his services will, in my judgment, constitute 

misconduct.‖
70

 

Nevertheless, in the Norjarl case, the court stated that the parties‘ request for the arbitrators to 

hold a 60 day period some two years ahead went beyond the duty of arbitrators. At the same 

time, it also stated that it ―it was not improper for the arbitrators to respond to the parties‟ 

request […] with a request that the should […] be granted a commitment fee, albeit that 

neither party was under any obligation to agree to this proposal.‖
71

 In other words, while a 

commitment fee is not an implied term of a tripartite agreement and there is not a possibility 

for an arbitrator to impose it unilaterally, the circumstances may justify such a proposal even 

at the later stages of a proceeding. However, this should be understood as a mere proposal for 

the alternation of the terms of an initial agreement, to which both parties should agree. 

 The court in the Norjarl case addressed the importance of insisting on the conclusion 

of an agreement on commitment fees before the acceptance of the appointment. The court also 

addressed the issue of a conclusion of such an agreement with only one of the parties and its 

effects. In that regard, Justice Phillips stressed the importance of acquiring the consent of both 

parties. In particular, it was stated that before the acceptance of the appointment, if an 

arbitrator wishes to stipulate the amount and basis of the remuneration as a condition of 

acceptance of the appointment and one party objects to the terms proposed on the ground that 

they are unreasonable, the arbitrator should hesitate before accepting the appointment on the 

basis of an agreement reached with the other party alone.
72

 After the arbitrator has accepted 

his appointment, ―it is [even] less desirable for him to conclude an agreement about fees […] 

with one party if the other party is not prepared to join in that agreement.‖
73
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 The same reservation towards a one-sided agreement regarding the arbitrator‘s fees 

was expressed in the two other case mentioned above. In the Turner case, the initial tripartite 

agreement contained no express term as to the payment of interim fees, but it contained an 

hourly rate for the calculation of arbitrators‘ fees and the deadline by which the case should 

had been decided. Due to the prolongation of that deadline, the arbitrator made a request for 

the payment of interim fees, upon the acceptance of which the arbitrator conditioned his 

continuance of the proceeding. The first issue the court discussed in the proceedings for the 

removal of arbitrator under section 23 of the 1950 EAA was whether the arbitrator had a right 

to claim an interim payment. Interim fees were in this regard treated differently than 

commencement fees as the court found them to be an implied term of the tripartite agreement. 

This finding, however, depended heavily on the circumstances of the case, as Justice 

Staughton elaborated: 

―Now, the question that we have to decide is whether there is such a term in the 

contract in this case. […] There is a provision […] for payment of fees that are 

due before the award is collected. But I would not regard that as negativing a 

possible implication that an interim payment of fees may be due at some earlier 

time. […] The arbitrator expected the arbitration to be concluded in three months 

or so. Instead of that he was involved in a long series of preliminary meetings. 

[…] Was it necessary for him to incur expense for so long as they pleased, 

provided only that at the end of the day when he eventually made an award he 

would then have a right to reimbursement? That does not seem to me to be good 

law or good sense.‖
74
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Except for this differentiation between the commencement and interim fees, where the 

former are usually not implied under the tripartite agreement, there is a consensus as to the 

one-sided agreement regarding the arbitrator‘s fees.  

 In the Turner case, the arbitrator accepted one party‘s cheque, which was 

subsequently returned, and Justice Staughton established the following statement on this, 

somewhat ―temporarily‖ exercised one-sided agreement:  

 ―[The Norjarl case] shows that it is wrong for an arbitrator to agree to accept a 

fee from one party after the start of the arbitration and not from the other. He 

may, it seems, do so if he agrees on that course before the arbitration starts, but 

not afterwards. […] If the arbitrator has no right to make a demand and does 

make one he is wrong to do so. He is certainly wrong if he accepts from one 

party money […] and retains it whilst the other party does not contribute. The 

position is not so clear to my mind if the arbitrator has a right to make a demand, 

as I hold he has in this case, but nevertheless only one party responds to his 

request.‖ 

Since in the Turner case the arbitrator returned the received payment no misconduct was 

found and he was not removed from the case. The question still stands what happens when 

an arbitrator continues to act after she or he receives a payment of the interim fee, which is 

final as to its amount, on which she or he is entitled, but such payment is made only by one 

of the parties.  

 A similar issue, related to the minimum fees, was addressed in the Andrews case. 

The arbitrator in that case received the payment of the initial minimum fee from only one of 

the parties and eventually rendered an interim award. The non-paying party filed for the 

removal of the arbitrator due to the misconduct and partiality of the arbitrator under Section 
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24(1) of the 1996 EAA. The issue arose when the arbitrator insisted on the agreement, 

proposed after his appointment, which differed from the initially agreed applicable 

arbitration rules. One of the parties agreed to arbitrators‘ new terms and paid the minimum 

fee, while the other did not.
75

 The court once again reiterated that ―it was unwise and 

inappropriate for the arbitrator, after accepting appointment […], to enter into a one-sided 

agreement of this nature and to receive any payment under it from only one party.‖
76

 The 

arbitrator, consequently, was not removed as no misconduct or partiality was proven, since 

the interim award was generally favorable for the non-paying part and the arbitrator 

eventually agreed that he had no right to insist on the subsequent agreement regarding his 

fees.  

 These three cases – Norjarl, Turner, and Andrews – did not cover every possible 

situation that might arise regarding the lack of consent of one of the parties to the agreement 

on arbitrator‘s fees, but they pointed out well the circumstances which need to be carefully 

examined when concluding a tripartite agreement, as well as any further agreement as to the 

arbitrator‘s fees. First thing that matters is the type of the fees which is the issue – while 

commitment fees are not an implied term of the tripartite agreement, the interim payment of 

ordinary fees is. The second most important circumstance is the timeline. Any departure 

from the initially agreed terms, e.g., those contained in any arbitration rules, should be 

insisted on at the time of the acceptance of the appointment. Any further insistence on the 

payment of the additional fees can lead to a case similar to those mentioned in this section. 

The conclusion of such an agreement with only one party can seriously disturb the trust of 

the other party in the fairness of the proceedings, and the impartiality of an arbitrator who 

concluded such a one-sided agreement. 
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 Interestingly, none of the arbitrators were removed from their positions in these three 

cases, either because they did not agree to conclude an agreement with only one of the 

parties, or they returned the payment received from only one party, or no bias was proven 

even though they acted upon the one-sided payment. The threshold to show arbitrator‘s 

misconduct and partiality when concluding a one-sided agreement regarding their fees 

seems to be high, but not inconceivable one. Unless explicitly concluded upon the 

acceptance of the appointment with both parties, any term on the payment of the fees can 

constitute plausible grounds to claim that arbitrator is bias, especially if it is evident that the 

other party is disputing the basis for such payment.  

As briefly mentioned at the beginning of this section, the concluding question related 

to this issue is whether this case law is or should be applicable to the situation in which one 

of the parties pays the whole advance on costs in institutional arbitration [see Chapter III]. 

There are two grounds on which the applicability of this case law may be distinguished. 

Firstly, in case when the advance on costs is paid under arbitration rules, such advance is 

explicitly provided for, so it is a term of a tripartite agreement between the parties and an 

arbitrator. Secondly, payment of the advance by only one of the parties is also the usual term 

of arbitration rules, as it will be discussed in Chapter III. It could hardly be argued then that 

such an arrangement was not envisaged by the parties, and that they could raise any claims 

against the arbitrators solely on this basis. 

Notwithstanding who paid the fees and whether the basis for such payment is to be 

disputed, both parties and the arbitrators reserve the right to contest the amount of the fees, as 

it is discussed under the following section. 
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II.1.2.2.c Recourse to Court in Case of a Contested Amount  

 

As it was already clarified, the right of the arbitrators to receive remuneration is 

recognized as their principle right, but it is subject to the agreement between the parties and 

the arbitrator.
77

 The two former sections showed that all three parties to such an agreement 

should agree and that no amount can be unilaterally imposed or changed. The proper forum to 

solve a disagreement regarding the amount of arbitrator‘s fees is a competent national court.  

For example, Article 28 (2) of the 1996 EAA states that:  

―Any party may apply to the court (upon notice to the other parties and to the 

arbitrators) which may order that the amount of the arbitrators‘ fees and 

expenses shall be considered and adjusted by such means and upon such terms 

as it may direct‖.  

The Swedish AA allows a similar recourse to courts in Section 41(1), which states that ―[a] 

party or an arbitrator may bring an action in the District Court against the award regarding 

the payment of compensation to the arbitrators.‖ This legal remedy is usually indicated in the 

awards rendered in Sweden. The recourse to court in these situations is a legal remedy 

available to all the parties to a tripartite agreement, but it also confirms that the arbitrators 

cannot render the decision on the amount of their fees by themselves and that the consent of 

all the parties is needed. In other words, if one of the parties explicitly contests the amount of 

the arbitrators‘ fees, the receptum arbitri is not considered to be validly concluded.
78

  

Substituting a court decision for an agreement between the arbitrators and the parties 

is not the only possible way to resolve such a case. Arbitrators may well continue to perform 
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their duties without a fee agreement, or the parties can appoint new arbitrators.
79

 If the 

arbitrators proceed without an agreement on the amount of fees, a disagreement as to this 

amount may be discovered later in the proceedings. The same happens in a case where the 

parties and the arbitrator agreed on the, for example, hourly rate or ad valorem method of 

calculation with a margin of discretion between the minimum and maximum fee because in 

these situations the final amount of the fees will be set only later in the proceedings. When 

arbitrators proceed without stating the exact amount of their fees, which is not always 

predictable at the beginning of the proceedings, or agreeing solely on the method of 

calculation, it will depend on the applicable law whether a tripartite agreement is valid. Even 

when such an agreement is considered valid, the parties solely agreed to a method of 

calculation, or in lack of such a provision, to a default rule on the calculation of arbitrators‘ 

fees, as determined in lex arbitri. In other words, if the amount of fees is not explicitly 

established and contested at the beginning of the proceeding, one way of confirming the 

courts‘ jurisdiction in this regard is by stating that the parties and the arbitrator validated a 

tripartite agreement with their performance under it and the fees are to be determined by a 

national court either under the method they agreed on or under the lex arbitri.  

This imposes a question what happens when the parties disagree to an amount set in 

the institutional arbitration, where the advance on costs is usually set at the beginning of the 

proceedings, but the final amount of the fees is fixed at the end. This is discussed in more 

details under Part II.2 of this Chapter. 
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II.1.3 Determination of Procedural Costs under Arbitration Rules  

 

II.1.3.1 Power to Determine Procedural Costs 

 

The main advantage of institutional arbitration regarding the process of the 

determination of procedural costs is the involvement of institutional bodies, which reduces 

the need for the parties to negotiate fees directly with arbitrators.
80

 For example, under the 

2012 ICC Rules, arbitrators‘ fees are determined by the International Court of Arbitration of 

the ICC [―ICC Court‖], in accordance with the fee schedule in force at the time of the 

commencement of the arbitration.
81

 The ICC Court fixes administrative charges as well. The 

administrative charges are another feature of institutional arbitration and the method of their 

calculation is discussed under Section II.1.3.3. Costs other than those determined by the ICC 

Court may be decided by the arbitral tribunal at any time during the proceedings.  

A similar solution is provided under other arbitration rules. Under the 2014 LCIA 

Rules, the LCIA Court has the power to determine the amount of the procedural costs which 

afterwards will be stated in the award itself, while the arbitral tribunal has the power to 

decide upon their allocation among the parties.
82

 Under both arbitration rules, the party costs 

are left completely at tribunal‘s discretion regarding the allocation of costs [see Chapter V].  
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 Under the 2013 SIAC Rules and the 2010 SCC Rules, the principal method is the 

same – the institution‘s body determines procedural costs – and either the SIAC Registrar or 

the SCC Board makes the determination.
83

 The exception to this rule is provided in the 1998 

DIS Rules, under which Section 25 of the 1998 DIS Rules provides:  

―The arbitral tribunal may make continuation of the arbitral proceedings 

contingent on payment of advances on the anticipated costs of the arbitral tribunal. 

It should request each party to pay one half of the advance. In fixing the advance, 

the arbitrators' total fees and the anticipated reimbursements as well as any 

applicable value added tax may be taken into consideration.‖  

Although not expressly stated, it is confirmed by practice and scholars that this section 

clarifies that an arbitral tribunal has the power to determine the amount of fees.
84

 Other 

provisions of the 1998 DIS Rules indicate the same. For example, Section 40(2) provides that 

the ―fees shall be fixed by reference to the amount in dispute, which is to be assessed by the 

arbitral tribunal at its due discretion‖, while section 40(3) provides for the tribunal‘s power 

to reduce the fees in case of a premature termination of the proceedings. 

 An interesting collaboration of the institution and an arbitral tribunal is provided 

under the 2012 Swiss Rules. The 2012 Swiss Rules provide for special procedure of the 

determination of the arbitrator fee by an arbitral tribunal, subject to the approval of the Court 

of Arbitration of the Swiss Chambers‘ Arbitration Institution. The Swiss Court of Arbitration 

is basically monitoring the arbitrators‘ financial management by requiring arbitrators to 
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inform them of any decision concerning the advance on costs, and by scrutinizing ‗decisions 

as to the assessment and apportionment of the costs‘ contained in tribunal‘s decisions.
85

 All 

procedural costs, including arbitrators‘ fees, expert fees, and filing and administrative fees are 

set by an arbitral tribunal and its decision is subject to the approval and adjustment by the 

Swiss Court of Arbitration.
86

 Although such an approval and adjustment is binding on the 

tribunal, legal scholars are of the opinion that ―by choosing to arbitrate under the Swiss 

Rules, the parties vest the arbitral tribunal with the authority to fix its fees unilaterally and to 

incorporate this decision into its award.‖
87

  

A similar solution is provided under the 2014 ICDR Rules. Under this set of rules, the 

arbitrators‘ fees and expenses are set throughout the cooperation of the tribunal and the 

Administrator. While the fees and expenses are fixed by the tribunal in the last award, the 

Administrator is designating ―an appropriate daily or hourly rate of compensation in 

consultation with the parties and all arbitrators‖, and deciding on any dispute regarding the 

arbitrators‘ fees and expenses.
88

 

The 2015 Zagreb Rules deal only with the power to allocate the costs, while the 

determination of the amount of the procedural costs is governed by the rules contained in the 

2011 Decision on the Costs of Arbitration Proceedings of the Croatian Chamber of Economy 

                                                 
85

 Koch, ―The Limits of Arbitrators‘ Powers to Adjudicate Fees and Expenses - Commentary on the Swiss 

Supreme Court Decision 136 III 597 of 10 November 2010,‖ 234. 
86

 Art. 40(4) of the 2012 Swiss Rules: ―Before rendering an award, termination order, or decision on a request 

under Articles 35 to 37, the arbitral tribunal shall submit to the Secretariat a draft thereof for approval or 

adjustment by the Court of the determination on costs made pursuant to Articles 38(a) to (c) and (f) and Article 

39. Any such approval or adjustment shall be binding upon the arbitral tribunal.‖ 
87

 Koch, ―The Limits of Arbitrators‘ Powers to Adjudicate Fees and Expenses - Commentary on the Swiss 

Supreme Court Decision 136 III 597 of 10 November 2010,‖ 236. 

88
 Article 35 of the 2014 ICDR Rules: ―1. The fees and expenses of the arbitrators shall be reasonable in 

amount, taking into account the time spent by the arbitrators, the size and complexity of the case, and any other 

relevant circumstances. 2.  As soon as practicable after the commencement of the arbitration, the Administrator 

shall designate an appropriate daily or hourly rate of compensation in consultation with the parties and all 

arbitrators, taking into account the arbitrators‘ stated rate of compensation and the size and complexity of the 

case. 3. Any dispute regarding the fees and expenses of the arbitrators shall be determined by the 

Administrator.‖ 

C
E

U
eT

D
C

ol
le

ct
io

n



44 

 

[―Decision on the Costs of the CEE‖]. Article 5(1) of the Decision on the Costs of the CEE 

provides that the President of the Court will decide on the amount of the advance payment of 

the fees for the arbitrators, the administrative costs, and the material costs of the proceedings 

(expenditure of arbitrators, fees and expenditure of witnesses, costs of interpretation and 

translation etc.).
89

  

 Except in those rare situations in which arbitration rules put the determination of 

procedural costs into the hands of an arbitral tribunal, arbitration institutions usually retain 

this power for themselves. However, the involvement of a tribunal in the determination 

process may further depend on the methods of calculation of arbitrators‘ fees and expenses. 

These methods are discussed under the following section [II.1.3.2]. Afterwards, the 

calculation methods for administrative charges are analysed [II.1.3.3].  

 

II.1.3.2 Arbitrators’ Fees and Expenses 

 

II.1.3.2.a Methods of Calculation of Arbitrators’ Fees 

 

The methods for the calculation of the arbitrators‘ fees can either be set explicitly in 

an agreement between the parties and the arbitrators, or by agreeing on specific arbitration 
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rules.
90

 In absence of such an agreement, the calculation of the fees of the tribunal is based on 

lex arbitri.
91

  

On the other hand, there are two basic methods for the calculation of the arbitrators‘ 

fees provided by arbitration institutions: time-based method and ad valorem method, i.e. the 

method of calculation according to the percentage of the amount in the dispute.
92

 In general, 

the time-based method is adopted in the 2014 LCIA Rules and the 2014 ICDR Rules
93

, while 

the 2012 ICC Rules, the 2013 SIAC Rules, the 2010 SCC Rules, the 2012 Swiss Rules, and 

the 1998 DIS Rules provide for ad valorem method and the fees or arbitrators are determined 

in accordance with the fees schedules. Without going into an indefinite discussion on which 

of these methods leads to a cheaper arbitration proceeding, it can still be stated that each of 

the methods has its advantages and disadvantages.  

The time-based method, where fees are calculated on hourly or daily rates promotes 

the principle that the amount in dispute does not reflect the actual complexity of the case and 

therefore it is fairer as it determines the fees based on the arbitrators‘ actual time spent on the 

case.
94

 This method also supposes an indirect influence of the arbitrators as to the 

determination of the final amount of their fees, even when the hourly or daily fee is set by an 

institution‘s body, as the arbitrators stay responsible for reporting on hours or days they 

worked on a case.
95

  

On the other hand, the calculation of arbitrators‘ fees as a percentage of an amount in 

dispute discourages the parties of making frivolous claims and it presents an incentive for the 
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arbitrators to handle the case more efficiently.
96

 It also enhances the predictability of overall 

costs for the parties of overall costs and it makes the fees proportionate with the amount in 

stake.
97

  

 Nevertheless, it is rare that arbitration rules adopt a ―pure‖ version of either of these 

methods. It is more common for them to provide for the combination of these two or some 

other kind of adjustment.
98

 Therefore, the possible calculation methods can be: 

a) calculation of arbitrators‘ fees exclusively on the basis of the time spent, 

b) calculation of arbitrators‘ fees exclusively as a percentage of the amount in dispute, 

c) calculation method based on time spent combined with other elements, and  

d) calculation method based on the amount in dispute combined with other elements.
99

 

Although the 2014 LCIA Rules and the 2014 ICDR Rules provide for a time based 

method for the calculation, this method is actually a combination method where the rate is 

based on a daily or hourly rate, they also take into consideration other circumstances of the 

case when fixing the final fee.
100

 Neither of these rules provide for the schedule for the 

arbitrator‘s fees.
101

 Both the 2014 ICDR Rules and the 2014 LCIA Rules provide that the 

complexity of the case should be taken into account when fixing the amount. The 2014 LCIA 
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Rules, besides this and other relevant circumstances, also explicitly state that the special 

qualifications of the arbitrators should be taken into account. 

On the other hand, as mentioned above, the majority of the arbitration rules provide 

for the calculation of arbitrators‘ fees based on the amount in dispute, i.e. ad valorem method. 

However, none of these rules provide for a calculation based exclusively on the percentage of 

an amount. The 2012 ICC Rules, the 2012 Swiss Rules, and the 2010 SCC Rules provide for 

the combination method since their scales provide for a minimum and maximum of the fee, 

while the final fee is fixed by taking into account other factors. On the other hand, the 2013 

SIAC Rules, the 1998 DIS Rules, the 2013 Vienna Rules, and the 2015 Zagreb Rules provide 

for the calculation of arbitrators‘ fees as a sum of a fee base, and a percentage of the amount 

in dispute. 

The 2012 ICC Rules provide a Scale of Arbitrators‘ Fees in Appendix III. The scale 

determines possible minimum and maximum rates for the fees depending on the amount in 

dispute stated in US Dollars. However, the fees are not entirely linked only to the amount in 

dispute. According to Article 2(2) of Appendix III of the 2012 ICC Rules, the ICC Court 

makes the decision on the final amount between the minimum and maximum taking into 

consideration the diligence and efficiency of the arbitrator, the time spent, the rapidity of the 

proceedings, the complexity of the dispute, and the timeliness of the submissions of the draft 

award. If the amount in dispute is not stated, the ICC Court has full discretion as to the 

determination of the amount of fees. Moreover, under Article 37(2) of the 2012 ICC Rules, 

the ICC Court has discretion to set the fees in the amount lower or higher than amount 

provided in the scale ―should this be deemed necessary due to the exceptional circumstances 

of the case.‖  
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The arbitrators are asked to make a submission, stating the amount of time they have 

spent on the case, describing the work and any other relevant factors.
102

 The ICC Court will, 

depending on the criteria stated above, set a lower or higher amount of the arbitrators‘ fees. A 

reason for setting higher amount of fee can be tribunal's good performance, while a reason for 

a lower amount of fee can be tribunal's extensive delay in rendering the award.
103

 In 

December 2015, the ICC Court decided to go a step further regarding the prevention of the 

excessive delays and it officially announced two decisions for enhancing the efficiency and 

transparency of ICC arbitration.
104

 One of them referred to the reducing the fees in case of a 

delay. The ICC Court provided that ICC arbitral tribunals are expected to submit draft awards 

within three months after the last substantive hearing concerning matters to be decided in an 

award or the filing of the last written submissions (excluding cost submissions), if these are 

submitted after the last hearing.
105

 In case of delay, the ICC Court, unless the delay is 

justified by factors beyond the arbitrators' control or to exceptional circumstances, may lower 

the arbitrators' fees as follows: 

 for draft awards submitted for scrutiny up to seven months after the last substantive 

hearing or written submissions, whichever is later, the fees that the Court would 

otherwise have considered fixing are reduced by 5 to 10%; 

 for draft awards submitted up to 10 months after the last substantive hearing or 

written submissions, the fees that the Court would otherwise have considered fixing 

are reduced by 10 to 20%; and  
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 for draft awards submitted for scrutiny more than 10 months after the last substantive 

hearing or written submissions, the fees that the Court would otherwise have 

considered fixing are reduced by 20% or more.
106

 

The new policy also provides the ICC Court with the power to increase the arbitrators' fees if 

a tribunal has conducted the arbitration expeditiously.
107

 

The 2012 Swiss Rules adopt the same method as the 2012 ICC Rules. The Appendix 

B of the 2012 Swiss Rules sets the scale for the fees separately for a sole arbitrator and a 

three-member tribunal. The amount of fees depends on the amount in dispute stated in Swiss 

francs. However, the 2012 Swiss Rules set the minimum and maximum of the fees that can 

be set, while it is up to the tribunal to decide on the final amount under Article 39(1) taking 

into consideration the amount in dispute, the complexity of the subject-matter, the time spent, 

and other relevant circumstances. The tribunal is also explicitly instructed how to assess the 

circumstance of discontinuation of the arbitration proceedings. In such a case, the fees can be 

less than the minimum amount in the Schedule in the Appendix B. 

 The 2010 SCC Rules provide the same method of calculation of the fees of an arbitral 

tribunal. The Schedule of Fees in Appendix III links the fees for the sole arbitrator or 

chairmen to the amount in dispute stated in Euros. The fees are calculated for the 

Chairperson, while the co-arbitrators are paid 60% of that amount, according to Article 2(2) 

of Appendix III. The Schedule sets the minimum and maximum fee, but the 2010 SCC Rules 

do not contain any instructions, such as the 2012 ICC or the 2012 Swiss Rules, for the Board 

to follow in order to set the fee of a Chairperson.  

The 2013 Vienna Rules, the 2013 SIAC Rules, and the 1998 DIS Rules provide for 

the calculation of arbitrators‘ fees as a sum of a fee base and a percentage of the amount in 
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dispute. Two of the three rules mentioned, the 1998 DIS Rules being an exception, provide 

base fee for only one arbitrator. According to Article 44(7) of the 2013 Vienna Rules, if the 

case is decided by an arbitral tribunal, the fees ―shall be raised to two-and-a-half times‖, but 

in particularly complex cases, it can be increased up to 30 percent. The Schedule of Fees of 

the 2013 SIAC Rules provide for the calculation for the maximum amount payable to one 

arbitrator. 

 The 1998 DIS Rules provide for a method of calculation similar to these rules, but the 

main difference is that it provides under Article 1 of the Appendix to Section 40 Subsection 5 

of the 1998 DIS Rules for a fixed fee when the amount in dispute is less than 5,000 Euro and 

when the amount in dispute is between 5,000-50,000 Euro. The fees are fixed separately for a 

chairperson, a sole arbitrator, and for each co-arbitrator. For amounts in dispute above 50,000 

Euro, a fee basis plus a percentage of the amount is a provided calculation method.  

Under the 2013 UNCITRAL Rules, which are designed for ad hoc settings, the 

method of calculation of the fees and expenses of the arbitrators is to be suggested by the 

arbitral tribunal. Under Article 41 of the 2013 UNCITRAL Rules, the arbitral tribunal in 

fixing its fees shall take the schedule or method of an appointing authority into account to the 

extent that it considers appropriate in the circumstances of the case, and it should promptly 

after its constitution inform the parties as to how it proposes to determine its fees and 

expenses, including any rates it intends to apply. The 2013 UNCITRAL Rules also provide 

for the possible review by appointing authority of the tribunal‘s decision as to the method of 

calculation within 15 days of receiving that proposal, and the appointing authority shall make 

any necessary adjustments thereto, which shall be binding upon the arbitral tribunal. 

 Besides the nuances among the methods of calculation, arbitration rules differ also as 

to the rules on the apportionment of the fees among the members of the tribunal. 
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II.1.3.2.b Apportionment of the Fees among the Members of the Tribunal 

  

An analysis of the arbitration rules shows four possible approaches regarding the 

allocation of the fees among the members of the tribunal. Firstly, there are rules which 

provide a different scale for the calculation of the fees of the chairperson and the co-

arbitrators. For example, the Appendix to Section 40 Subsection 5 of the 1998 DIS Rules 

provides for a fixed fee of both chairperson and co-arbitrators when the amount in dispute is 

up to 50,000 Euro, but when the amount in dispute is higher than 50,000 Euro, the fees of 

each co-arbitrator are calculated as a sum of a base fee with an addition of certain percentage 

of the amount exceeding the stated amount in dispute. The fee for the chairperson in these 

cases is calculated by adding 30% to these fees. 

Another method for the apportionment of the fees among the members of the tribunal 

is the one in which the scale for the calculation of the fees of the chairperson is set, while co-

arbitrators‟ fees are calculated as a percentage of the former. The Schedule of Costs under 

the 2010 SCC Rules provides for calculation of the minimum and maximum fee of the 

chairperson. According to the Article 2(2) of the Schedule of Costs, the co-arbitrators‘ fees 

are, on the other hand, calculated as a percentage of the fee of chairperson: each of them 

receives 60 percent of that amount, but a different percentage may apply. 

 A somewhat opposite approach to this one is provided in the 2012 Swiss Rules: the 

rules set the scale for calculation of the fees of the whole tribunal with a separate rule on 

division of this amount between the arbitrators and co-arbitrators. The Appendix B of the 

2012 Swiss Rules provides for the scale for calculation of the fees for the whole tribunal, and 

this amount is then divided in accordance with Article 39(3) which states: ―(...) As a rule, the 

presiding arbitrator shall receive between 40% and 50% and each co-arbitrator between 

25% and 30% of the total fees, in view of the time and efforts spent by each arbitrator‖. 
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Nevertheless, a different arbitrators' agreement on the apportionment prevails over this 

suggested apportionment.
108

 If they, however, decide to award different amount of fees to co-

arbitrators, reasons for such a decision need to be indicated.
109

 

 Finally, the 2012 ICC Rules are an example of rules which are silent on the matter 

and the allocation of the fees between the members of the tribunal depends on their 

agreement and on the decision of the institution. The 2012 ICC Rules do not explicitly 

provide for any of the approaches mentioned above. The practice, however, provided for the 

solution in which the arbitrators are strongly encouraged to discuss allocation of the fees 

among themselves and to communicate the agreement to the ICC Secretariat.
110

 If there is no 

agreement between the members of the tribunal, the ICC Court‘s general practice is to 

allocate 40 percent of the total fees to the chair person and 30 percent to each co-arbitrator.
111

 

Both the arbitrators as well as the ICC Court can decide differently. Most often, the decision 

can be to raise chairperson‘s portion of the fees to 50 per cent due to her or his workload and 

contribution.
112

 However, the co-arbitrators‘ shares can vary as well. For instance, in one 

case, one of the co-arbitrators was paid 40 percent of the total fees, yet in another, one co-

arbitrator was paid only 20 percent.
113

 

 

II.1.3.2.c Arbitrators’ Expenses 

 

Arbitrator‘s expenses usually cover out-of-pocket expenses, travel expenses, and 

allowance for personal living expenses. National arbitration laws recognize an arbitrator‘s 
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right to reimburse these expenses, but do not usually contain any guidelines for their 

determination.
114

 In ad hoc arbitration, the reimbursement of the tribunal‘s expenses depends 

on the agreement of the parties and the arbitrators.
115

 Arbitration rules or other institutional 

guidelines are, on other hand, more helpful in this matter.   

Some rules are more detailed than the others and they provide separate guidelines for 

the accounting of such expenses. This approach, for example, is done in the 2012 Swiss 

Rules. Under the Article 38 and 40(4) of the 2012 Swiss Rules, the expenses are determined 

by the tribunal and then subjected to the approval of the Arbitration Court. According to 

Article 3 of Schedule of Costs, they are supposed to be reasonable and may include expenses 

for travel, accommodation, meals, and any other costs related to the conduct of proceedings. 

The Arbitration Court issues guidelines for arbitrators which, among other issues, address the 

accounting of such expenses. The Guidelines for Arbitrators 2014 of Arbitration Court of the 

Swiss Chambers‘ Arbitration Institution [―2014 Swiss Guidelines for Arbitrators‖] provide 

for the reimbursement of actual costs for which receipts are submitted. These can be: travel 

expenses, hearing costs, interpreter, court reporter and translation services, courier, and any 

expert appointed by the tribunal.
116

 Besides these expenses, each member of tribunal is 

entitled to a flat-rate per diem allowance for personal living expenses.
117

  

  Similar guidelines are provided also by the DIS. The Guidelines for the 

Reimbursement of Arbitrators‘ Expenses 2005 allow for reimbursement of travelling 

expenses, expenses incurred by an arbitrator for a meeting in connection with arbitration, 

expenses for accommodation, and other expenses such as costs of meetings, mail and courier 

services, telecommunication services and photocopies. Another set of arbitration rules which 
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provide for determination in accordance with the guidelines are the 2013 SIAC Rules. Under 

Article 32(2) of the 2013 SIAC Rules reasonable expenses are fixed by the Registrar and 

reimbursed in accordance with the 2014 Practice Notes for Administered Cases. Articles 16-

19 of the 2014 SIAC Practice Notes provide for the reimbursement of out-of-pocket 

expenses, including travel expenses upon submission of the receipts, but also for payment of 

flat-rate allowance. 

 Other arbitration rules do not contain such a detailed approach, but they do recognize 

the right for the reimbursement of arbitrators‘ expenses. Under Article 37(1) of the 2012 ICC 

Rules, the expenses of the tribunal are determined by the ICC Court. The ICC Court states the 

amount of the personal expenses which have been determined as reimbursable by the 

Secretariat and paid to the arbitrators.
118

 The arbitrators are required, under the Secretariat‘ 

Note to the Arbitral Tribunal on the Conduct of the Arbitration, to submit the receipts before 

reimbursement.
119

 

The 2014 LCIA Rules follow a similar approach. The LCIA Schedule of Costs 

provides that ―[t]he Tribunal may also recover such expenses as are reasonably incurred in 

connection with the arbitration, and as are in a reasonable amount, provided that claims for 

expenses should be supported by invoices or receipts.‖ The reimbursable expenses are 

determined by the LCIA Court, as provided under Article 28(1) of the 2014 LCIA Rules. 

   

II.1.3.2.d Costs for Experts and Other Assistants Appointed by an Arbitral Tribunal 

 

The payment of the fees and expenses of the experts appointed by the tribunal is 

usually arranged by the tribunal. Article 43(1) of the 2013 Vienna Rules provides that ―if the 
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arbitral tribunal considers certain procedural steps necessary that would have cost 

implications, such as the appointment of experts (…) the arbitral tribunal shall notify the 

Secretary General and arrange for these potential costs to be covered‖.  

Another arrangement for the payment of experts fees can be done by requiring the 

parties for an advance payment. Under Article 45(1) of the 2015 Zagreb Rules, the tribunal 

will, in agreement with the Permanent Arbitration Court Registrar, establish an advance 

payment to cover the costs of experts, and if the advance is not paid, the evidence will not be 

taken. Under the 2012 ICC Rules, the fees and expenses of any experts are also paid in 

advance by the parties, or one party, according to Article 1(12) of the Appendix III of the 

2012 ICC Rules. 

Another solution is for these fees and expenses to be paid out of advance payments 

already deposited. For example, under Article 21(5) of the 2014 LCIA Rules ―the fees and 

expenses of any expert appointed by the Arbitral Tribunal […] shall be paid out of the 

deposits payable by the parties […] and shall form part of the Arbitration Costs‖.  

  Other rules do not provide for any method of payment of these fees in advance, but 

they do recognize them as a part of procedural costs and provide for the possibility to 

reimburse them. Under Article 4 of the Appendix III of the 2010 SCC Rules, the expenses of 

any expert appointed by the tribunal may be included in the expenses of the arbitrators which 

are fixed by the Board. Under Article 40(4) of the 2012 Swiss Rules, the costs of expert 

advice and of any other assistance required by tribunal are set by tribunal and then submitted 

for the approval or adjustment by the Court. The 2014 Swiss Guidelines for Arbitrators 

provide that these costs will be reimbursable only if they are actual costs and only after the 

submission of a receipt or other proper substantiation for a receipt. Under the 2013 SIAC 
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Rules, the tribunal has the power to determine the reimbursable costs of expert advice and of 

other assistance required by it. 

In ad hoc arbitration, the payment of the experts appointed by a tribunal is typically 

done also through the advance payment of their fees by the parties.
120

 If one of the parties 

does not pay its share, tribunal will ask the other party to pay the advance in full.
121

 It is 

considered under some arbitration acts, such as under Section 37(1) of the 1996 EAA, that 

―[t]he fees and expenses of an expert […] appointed by the tribunal for which the arbitrators 

are liable are expenses of the arbitrators‖; however, they are still paid by the parties, as they 

are under Section 28(1) jointly and severally liable expenses of the arbitrators and the tribunal 

will usually find costs of an expert it appointed to be reasonable in their amount.
122

 

Besides the experts, the tribunal may appoint other assistants, such as an 

administrative secretary, or a court reporter. The determination of their fees and their 

recoverability is discussed in Chapter V [see V.5.1]. 

 

II.1.3.3 Filing Fee and Administrative Charges:  Methods of Calculation and Refundability   

 

There are two types of institution related fees - a filing fee and an administrative fee – 

which are payable to an arbitration institution. A filing fee is a fee payable at the beginning of 

the proceedings. This fee covers initial costs of the institution regarding the notification of the 

respondent of the arbitration proceedings and the constitution of a tribunal.
123

 It accompanies 
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either the request for arbitration
124

 or submission of a claim
125

. Some rules specifically order 

the payment of the filing fee for submission of the counterclaim as well.
126

  

The filing fee covers the initial costs of processing the request for arbitration, usually 

until the constitution of the tribunal.
127

 Therefore, if it is not paid, the proceedings upon this 

claim will not be continued, i.e. they will be terminated.
128

  

Administrative fee is usually part of the advance on costs, which it 

is intended to cover the costs of the arbitration through to the very end of the case.
129

 

Consequently, the payment of this fee, as well as the consequences of non-payment, is 

discussed in Chapter III and IV. 

 The filing (registration) fee is either set as a fixed amount, or it is charged according 

to the amount in dispute (ad valorem method). Arbitration rules which set the filing fee as a 

fixed amount are the 2012 ICC Rules
130

, the 2014 LCIA Rules
131

, the Vienna Rules
132

, the 

SIAC Rules
133

, the 2010 SCC Rules
134

, and the 2015 Zagreb Rules
135

, while the 1998 DIS 

Rules
136

 provide for the ad valorem method. The 2012 Swiss Rules use the combination of 

these two methods. As an initial rule for the calculation of a filing fee, Swiss Rules accept the 

ad valorem method.
137

 However, if the amount in the dispute is not determined, these rules 

                                                 
124

 Article 1(1) of the Appendix III of the 2012 ICC Rules; Article 1(i) of the Schedule of Fees of the 2014 

LCIA Rules; Article 3(1) of the 2010 SCC Rules; Article 1(1) of the Appendix B of the 2012 Swiss Rules. 
125

 Section 7(1) of the 1998 DIS Rules; Article 10(1) of the 2013 Vienna Rules. 
126

 Sec. 11(1) of DIS Rules; 1(3) of the Appendix B of SWISS Rules. 
127

 Fry, Greenberg, and Mazza, The Secretariat‟s Guide to ICC Arbitration, 362. 
128

 Article 1(5) of the Appendix B of the 2012 Swiss Rules; Section 7(2) of the 1998 DIS Rules; Article 10(4) of 

the 2013 Vienna Rules; Article 3(2) of the 2010 SCC Rules. 
129

 Fry, Greenberg, and Mazza, The Secretariat‟s Guide to ICC Arbitration, 362. 
130

 Article 1(1) of the Appendix III of the 2012 ICC Rules. 
131

 Article 1 (i) of the Schedule of Arbitration Costs of the 2014 LCIA Rules. 
132

 Annex 3 of the 2013 Vienna Rules. 
133

 Schedule of Fees of the 2013 SIAC Rules. 
134

 Article 1(1) of the 2010 SCC Rules. 
135

 Tariff no. 1 of Decision on the Costs of the CCE. 
136

 Section 18 of the Appendix to Section 40 Subection 5 of the 1998 DIS Rules. 
137

 Article 1(1) of the Appendix B of the 2012 Swiss Rules. 

C
E

U
eT

D
C

ol
le

ct
io

n



58 

 

provide for the fixed amount of the filing fee to be paid in that case.
138

 Notwithstanding 

which one of the methods is to be applied, the parties are guaranteed predictability, since in 

both cases the parties can calculate in advance what their filing fee will be. This fee is usually 

non-refundable.
139

 However, the ability to refund a filing fee can be used as a tool to promote 

an early settlement of the dispute. This is demonstrated in the 2014 ICDR Rules. 

 The 2014 ICDR Rules offer two schedules for the calculation of the institution‘s fees: 

Standard Fee Schedule and Flexible Fee Schedule. In both Schedules, the filing fee depends 

on the amount in the dispute. The Standard Fee Schedule provides for only the Initial Filing 

Fee payable at the moment of filing a claim or a counterclaim, while the Final Fee is payable 

only when a hearing is held. On the other hand, the Flexible Fee Schedule provides not only 

for the Initial Filing Fee and the Final Fee, but also for the Proceed Fee, which is payable 

within 90 days of filing a request for arbitration. The Initial Filing Fee and Proceed Fee can 

be considered as a payment of the filing fee in two installments.  

The reasoning behind these two fee schedules is detectable only after one considers 

the ability to obtain a refund and the amounts of the Initial Filing Fee and the Proceed Fee. In 

the Standard Fee Schedule, the Initial Filing Fee is refundable. The Administrative Fee 

Schedule of the 2014 ICDR Rules provide for a Refund Schedule, in which the percentage of 

the refunded amount depends on the period of time in which the case was settled or 

withdrawn. The longest period in which the refund is still possible is 60 days after the filing. 

Only 25% of the filing fee can be reimbursed in that case.  

On the other hand, the Flexible Fee Schedule does not allow any refund, either of the 

Initial Filing or of the Proceed Fee. However, it provides for a lower Filing Fee and in that 
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way it implicitly promotes the settlement or the withdrawal of the case within the 90-day 

period before the payment of the Proceed Fee, subject to the loss of the Filing Fee. It depends 

on a party to choose which fee schedule suits it better. If there is a higher chance for the 

settlement, it should choose the Flexible Fee Schedule. If that is not a case, the Standard Fee 

Schedule is a better choice. This schedule provides for a higher Initial Filing Fee, but in the 

case of a scheduled hearing, the final fees will be lower. Also, in case of a settlement, the 

party will still have the possibility to get refund of certain amount. 

 The calculation of the administrative fee according to the amount in dispute is the 

prevailing method of calculation under the arbitration rules.
140

 The 2014 LCIA Rules are an 

exception as they provide for a calculation of the administrative fee on the basis of the time 

spent by the Secretariat of the LCIA in the administration of the arbitration. The Schedule 

determines hourly rates for Registrar and other Secretariat personnel.
141

   

The 2012 Swiss Rules provide as most of the rules for an ad valorem method, but 

with a certain particularity. Under the 2012 Swiss Rules, according to Article 2(2) of the 

Appendix B, the administrative fee is payable only if the amount in dispute exceeds the 

threshold of CHF 2,000,000. Another exception is the 1998 DIS Rules, since it does not 

provide for payment of the administrative fee at all.
142

 

Furthermore, an interesting method of calculation is provided in the 2015 Zagreb 

Rules, which only indirectly links the administrative fee to the amount in dispute. The 
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administrative fee is calculated as a percentage of the arbitrator‘s fee – 20% of the fee of sole 

arbitrator, or 10% of the fees of the tribunal.
143

 Since the fees of the arbitrators are based on 

the amount in dispute, the administrative fee reflects it indirectly as well.  

 

II.2 National Courts’ Scrutiny over the Determination of Procedural Costs 

 

The strong pro-arbitration approach, which highly influenced arbitration-related 

regulation and jurisprudence after the adoption of the Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards in 1958 [―New York Convention‖], resulted in the 

reduction and limitation of court scrutiny over arbitration. This limitation and the well-

developed kompetenz-kompetenz doctrine gradually led to the shift of national court‘s focus 

from the stage of the commencement of arbitration to the control of a final result of it, i.e. 

arbitral award. In the meantime, the pro-arbitration approach became legitimate part of 

today‘s legal reality, so it receives a fair share of its own criticism now.
144

 Moreover, 

arbitration in general is undergoing changes which might undermine its legitimacy, or at least 

be a severe drawback in its development.
145

  

Disputes regarding the arbitrators‘ fees and other costs of arbitration are one of the 

drawbacks which might undermine the legitimacy of arbitral proceedings. As it will be shown 

throughout this study, the problem-solving is almost always focused on the inter-arbitration 

regulation instruments, i.e. party autonomy, tribunal‘s procedural flexibility, and arbitration 
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rules. The study presented in this and in other Chapters tests whether the formerly juxtaposed 

principle of extensive court control and the pro-arbitration approach at this point of the 

development of arbitration law have developed common grounds. In other words, whether 

there is a need to foster trust and to harmonize the national courts‘ supervisory and assistance 

powers related to arbitration, more specifically in regard to disputes related to costs. 

 

II.2.1 Challenge of the Decision on Costs in the Ordinary Course before the National 

Courts 

 

II.2.1.1 National Courts’ Power to Set or Adjust the Fees of the Tribunal 

 

Setting the tribunal‘s fees by a national court takes place when the amount of the fees 

is not agreed by the parties and the arbitrator. Article 814(2) of the Italian CCP, for example, 

provides that ―where the arbitrators themselves fix the amount of the expenses and the fee, 

their decision shall not be binding upon the parties if they do not accept it‖. In that case, the 

same article states that the amount of the expenses and the fee shall be determined by an 

order of the president of the court in whose district the arbitration has its seat, upon the 

arbitrators' petition and after hearing the parties. Under the Italian CCP, the parties have no 

right to file a petition, but they can only not accept arbitrators‘ decision on their fees. It is on 

the arbitrators to turn to the court and ask for a decision on this matter. Furthermore, the 

parties can only disagree with the decision on the fees if it is rendered by the ―arbitrators 

themselves‖. This would exclude such a challenge if the fees are determined by an arbitration 

institution.  

The adjustment of the arbitrators‘ fees, on the other hand, is done after the fees have 

already been set. It is, however, considered that the court‘s power to adjust the fees implies 
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the power to set them as well.
146

 The usual reason for the adjustment of the arbitrator‘s fees is 

the reduction of excessive fees, but it might also be the reduction of the fees due to the 

procedural failure made by the tribunal.
147

 A court which adjusts or sets the fees scrutinizes 

the agreement, or substitutes the lack of the agreement between the parties and arbitrators. 

 Section 28(2) of the 1996 EAA provides that ―any party may apply to the court (upon 

notice to the other parties and to the arbitrators) which may order that the amount of the 

arbitrators‟ fees and expenses shall be considered and adjusted by such means and upon 

such terms as it may direct‖. This section deals with the question whether the fees of the 

arbitrators are reasonable in the absence of any express agreement on the matter.
148

 It 

provides for the possibility for the parties to ask from the court to adjust the arbitrators‘ fees 

when they consider them to be unreasonably high. It does not, however, give the same right 

to the arbitrators when the parties want them to agree on lower fees.  

The arbitrators, however, have an indirect right to pursue higher fees they find to be 

reasonable. Section 56(1) of the 1996 EAA allows them to ―refuse to deliver an award to the 

parties except upon full payment of the fees and expenses of the arbitrators‖. The burden is 

again on the parties to address the court under Section 56(2), but the court ―may order that 

the tribunal shall deliver the award on the payment into court by the applicant of the fees and 

expenses demanded.‖ This section does not guarantee the arbitrators that they will be paid the 

amount they demand, since according to Section 56(3) of the 1996 EAA the assessment of 

the payable amount will be made in accordance with Section 28 and any agreement relating 

to the payment of the arbitrators. Therefore, they may be paid even less than they demanded. 
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Nevertheless, this right gives them the opportunity to indirectly ask for the assessment of 

their fees by the court. 

The Swedish AA gives this right to both the arbitrators and the parties. But unlike the 

1996 EAA, according to Section 40, the Swedish AA gives no right to the arbitrators to 

withhold the award pending the payment of the compensation. Therefore, Section 41(1) 

states, ―a party or an arbitrator may bring an action in the District Court against the award 

regarding the payment of compensation to the arbitrators‖. This claim can be brought 

―within three months from the date upon which the party received the award and, in the case 

of an arbitrator, within the same period from the announcement of the award‖. The Swedish 

AA demands that the award itself must contain clear instructions regarding what should be 

done in order to bring such a claim. According to Section 41(2), the decision that the court 

made upon such a claim, by which the fees of an arbitrator are reduced, is binding also on the 

party that did not bring the action.  

Under the German doctrine it is considered that the court‘s power to adjust the fees of 

the tribunal is provided in Section 315 of the German Civil Code [―German CC‖].
149

 

Paragraph 1 of this Section provides:  

―Where performance is to be specified by one of the parties to the contract, then 

in case of doubt it is to be assumed that the specification is to be made at the 

reasonably exercised discretion of the party making it.‖  

This specification is considered to be declaratory, according to Section 315(2) of the GCC. 

According to paragraph 3, the specification should be equitable to be binding on the other 

party; otherwise it will be made by judicial decision. 
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In Austria, the challenge of the amount of the fees is possible through court‘s review 

under Section 36 of the Enforcement Act.
150

 The fees will be successfully challenged only if 

they are not in accordance with Section 879 of the Austrian Civil Code, which states that a 

contract is void if it violates a legal prohibition or is against public policy.
151

 

Some legal scholars exclude the applicability of these challenges of decision on fees 

provided by the national laws in cases of institutional arbitration, since the parties are deemed 

to be aware of the amount of the arbitrators‘ fees when agreeing on arbitration rules.
152

 This 

might be an acceptable solution in a case where the costs, especially fees of the tribunal, are 

determined by the arbitration institution as a third party in accordance with the schedule of 

costs, preferably set in accordance with the amount in the dispute agreed by the parties. In 

that case, the parties and the arbitrators have agreed to a method (schedule relating to the 

amount in the dispute) and terms (determination by a designated third party) of the 

determination of the fees.  

The revision of the equitability of such fees should be available in cases where the 

tribunal decides on its own fees.
153

 The same conclusion should prevail in cases of 

institutional arbitration where the amount in dispute is set by the parties, but there is 

discretion between the minimum and maximum fees that can be charged related to that 

amount.
154

 In the end, even if the arbitration institution decides on the amount of the fees, the 

recourse to the court should be possible if the institution is acting unreasonably.
155
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The Swedish Supreme Court allowed a challenge of the fees under Section 41 even 

when an institution set them.
156

 The proposal for the reform of the Swedish AA which was 

made by a parliamentary committee appointed in 2014 concluded that there are strong 

arguments in favour of introducing an exception to the right to bring this action in cases 

where the compensation was set by an arbitration institution.
157

 

 The court scrutiny over the arbitrators‘ fees can be substituted in ad hoc settings 

through the party agreement on the 2013 UNCITRAL Rules, which provide for two-level 

review at the stage of the determination of the fees and expenses. In other words, when the 

parties opt for these rules, they have designed the process of scrutiny over the arbitrators‘ fees 

by themselves. These reviews, however, were introduced only in 2010 reform of the 

UNCITRAL Rules.
158

 Prior to that, there was no review of the amount of the arbitrators‘ fees 

and expenses set by the arbitral tribunal, which was highly criticized.
159

 The first review is 

the review of the tribunal‘s proposal as to the method of calculation of the fees, which was 

analysed under II.1.3.2.a.  

The second one is the review of the final amount of the fixed fees and expenses. 

Under Article 41 of the 2013 UNCITRAL Rules, ―within 15 days of receiving the arbitral 

tribunal‟s determination of fees and expenses, any party may refer for review such 

determination to the appointing authority.‖ If the appointing authority or the Secretary-

                                                                                                                                                        
their fees or the amount in dispute in agreement with the parties at an early stage of the arbitral proceedings. 

Many institutional arbitration rules include a detailed schedule of costs. If such rules provide for arbitrators' fees 
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155

 Waincymer, Procedure and Evidence in International Arbitration, 1252. 
156

 Case No. Ö 4227-06/NJA 2008 s. 1118 (Supreme Court of Sweden 2008). 
157

 Anja Havedal Ipp, ―Time to Upgrade: Review of the Swedish Arbitration Act,‖ October 17, 2015, 

http://kluwerarbitrationblog.com/2015/10/17/time-to-upgrade-review-of-the-swedish-arbitration-act/. The 

summary of the committee‘s proposal in English can be found here: http://www.sccinstitute.com/about-the-

scc/news/2015/proposals-to-update-the-swedish-arbitration-act/. 
158

 Born, International Commercial Arbitration, 2019. 
159

 Ibid. 

C
E

U
eT

D
C

ol
le

ct
io

n



66 

 

General of the PCA, in case the parties have not designated the appointing authority, finds 

that the arbitral tribunal‘s determination is inconsistent with the arbitral tribunal‘s proposal or 

is otherwise manifestly excessive, it shall adjust the arbitral tribunal‘s determination, and any 

such adjustments shall be binding upon the arbitral  tribunal. 

 

II.2.1.2 National Courts’ Power to Decide on the Recoverability of the Costs of the Arbitration 

 

Sections 63 and 64 of the 1996 EAA bestow the power to decide on the recoverability 

of the costs of arbitration with English courts. Section 63 states that unless it is otherwise 

agreed by the parties, the tribunal is to decide on the recoverable costs in arbitration. If the 

tribunal does not decide, any party may apply to the court and ask for determination of the 

recoverable costs. The court‘s assessment of the recoverable costs is subject to a tribunal‘s 

decision, except in the case of the fees of the tribunal, which remain subject to court‘s 

assessment even if the tribunal already decided on the matter.
160

 Section 64 of the EAA 

governs the assessment of the tribunal‘s fees.  

According to Section 64(2) of the 1996 EAA, ―the recoverable costs (…) shall 

include in respect of the fees and expenses of the arbitrators only such reasonable fee and 

expenses as are appropriate in the circumstances‖. Section 64(3) allows the assessment of 

the fees and expenses of the arbitrators if they are not ―the matter (…) already before the 

court on an application under section 63(4)‖. In other words, the recoverability of the fees of 

the tribunal can be assessed either under Section 63(4) (when the tribunal did not decide upon 

this issue at all) or under Section 64(3) (after it was decided by the tribunal itself).  
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The distinction between court‘s powers under Section 64(2) and the one under Section 

28 and 56 is that under this Section court does not deal with the agreement on the fees 

between the arbitrators and parties.
161

 It deals with the amount that can be reimbursed and the 

allocation of the same between the parties.
162

 

 

II.2.2 Challenge of the Decision on Costs in the Proceedings for Setting Aside of the 

Award before National Courts 

 

 

The previous section dealt with challenges of the decision on costs in the ordinary 

course before the national courts. These recourses can be made in most cases either before or 

after the award was made. However, when law does not provide for such recourse at all, or 

when it provides it only as recourse to the court before the award is rendered, challenge of the 

decision on costs is still possible in the proceedings for setting aside the award.  

There are two situations which need to be distinguished. The decision on costs can be 

either directly or indirectly challenged. 
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II.2.2.1 Indirect Challenge of the Decision on Costs 

 

An indirect challenge takes place when the challenge does not address the part of the 

award dealing with the costs. If the award is successfully challenged, the decision on costs 

will follow its destiny, notwithstanding the fact that is rendered as a part of the award or in 

separate award.
163

 The same conclusion is reached when the award is only partially set 

aside.
164

 

The successful challenge of the award, depending on the grounds on which it was 

based may have one more important effect on the fees of the tribunal – their reduction. 

Namely, the French and the Italian jurisprudence found that an arbitrator‘s fees might be 

reduced or completely refunded to the parties in a case where the challenge was successful 

due to their procedural error.
165

 

 

II.2.2.2 Direct Challenge of the Decision on Costs 

 

A direct challenge of the decision on the costs consists either of challenging the part 

of the award dealing with the costs, or a separate award rendered on this issue.
166

 Under 

Austrian law this is the only recourse to court that can be made regarding the decision on 

costs after the award is rendered.
167

 Article 611(1) of the Austrian CCP provides that 
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―recourse to a court against an arbitral award may be made only by means of an action for 

setting aside.‖ German law contains a similar provision. Section 1059(1) of the German CCP 

states that ―only a petition for reversal of the arbitration award by a court (…) may be filed 

against an arbitration award.‖ However, according to the decision of the German Federal 

Court of Justice rendered in 2012 [see II.1.2.2.a], the issue of excessive arbitrator‘s fees is to 

be solved before a national court in ordinary proceedings. These two procedures are more 

complementary than conflicting. Since, as shown above, the tribunal‘s decision on their own 

fees is considered binding between the parties, but it does not provide an enforceable title for 

arbitrators, the decision as to the amount of their fees is considered to be outside of their 

mandate and therefore it is not an appealable ―award‖ in its true sense. On the other side, the 

tribunal‘s decision as to the allocation of the costs of the arbitration and on the quantification, 

i.e. recoverability, of party costs is within its mandate [see Chapter V] and it can therefore be 

challenged as an award. 

Similarly, the 1996 EAA and the Swedish AA allow the challenge of the decision on 

costs both in the proceedings for setting aside the award as well as in the recourse through the 

ordinary action before national courts granted by these acts in regard to the amount of 

arbitrators‘ fees.
168

 All three types of decision on costs are subject to a plausible challenge – 

the decision on the amount of the costs (except for the arbitrators‘ fees and expenses), the 

decision on the allocation, and the decision on recoverability. The question is – on which 

grounds can a decision on costs be challenged? National acts usually provide closed lists of 

the grounds for challenging the award.
169

 Not all of these grounds can be invoked against the 

decision on costs.  
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One of the possible grounds is the violation of public policy. One possible violation of 

public policy is rendering the decision in causa sua, as it was previously recognized in 

German jurisprudence.
170

 In France, if arbitrators decide on their own fees without an 

agreement with the parties, their decision will be considered to be a decision in their own 

matter.
171

 However, since the prevailing approach is that in those situations such a decision 

will not be considered binding on the parties since the arbitrators decided outside the scope of 

their mandate, or it the parties who paid an excessive amount will be referred to ordinary 

procedure before national courts, this claim plays a non-significant role. 

There are other claims that can be made under public policy ground. In Germany, but 

also in other jurisdictions according to scholarly writing, a violation of public policy can be 

found in those situations where the party is deprived of its right to be heard by not being 

allowed to submit the statements regarding the costs.
172

 The violation of the right to be heard 

under other national acts can be invoked as a separate ground. In England and Wales, a 

violation of the right to be heard can take place, for example, when the parties were not 

allowed to make representations: regarding the limitations of the costs, the security for the 

costs, or the liability and determination of recoverable costs.
173

 

Another ground for challenging the decision on costs can be a failure to render the 

decision on costs.
174

 This ground can be, for example, invoked under Section 68(2)(d) of the 

1996 EAA. The decision on costs can also be challenged for not being within the jurisdiction 
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of the tribunal.
175

 Such a challenge was made in the Qiagen case
176

, where the party 

challenged the tribunal‘s power to shift the legal costs on the grounds that by doing so that it 

exceeded its powers. The court did not set aside the decision, since the applicable rules in that 

case provided for the tribunal‘s power to allocate the legal costs. Besides this ground, an 

improper allocation of the costs can be invoked as a separate ground to challenge the decision 

on costs, as it will be discussed in Chapter V.  

 

 

II.3 Conclusions on Chapter II 

 

The main focus of Chapter II was on raising awareness of the importance of 

concluding a valid tripartite agreement. A tripartite agreement is an agreement between the 

parties and the arbitrators. The choice of the method of the calculation of procedural costs, 

including arbitrators‘ fees, and their final amount has to be in every case based on such an 

agreement. Turkey stands out as a peculiar system in which the arbitrator‘s fees, in absence 

of the agreement with the parties, are calculated in accordance by tariff provided annually by 

the state.
 177

 Other jurisdictions, as those analysed in this chapter, leave it open for the parties 

to negotiate with the arbitrator(s). 

In that regard, it was shown in this Chapter how the lack of regulation and discussion 

in the doctrine regarding the process of the determination of procedural costs results with 

many unsettled legal issues which can jeopardize the legitimacy of arbitration. Admittedly, a 
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certain level of harmonization of the rules regarding the process of determination of 

procedural costs is already achieved in institutional arbitration. However, in ad hoc settings, 

there are legal issues which stem from the lack of regulation of a tripartite agreement in 

national laws. A tripartite agreement, i.e. agreement between the parties and the arbitrators, is 

a basis for the determination of arbitrators‘ fees.  

Legal issues analysed in this Chapter stem mainly from the lack of consent of one or 

both parties as to the amount of procedural costs, especially of the arbitrators‘ fees. For 

example, if the arbitrators try to impose an amount of their fees in the award on any of the 

parties, there is a risk of rendering a decision in causa sua. The jurisprudence found this 

decision-making to be outside of the scope of arbitration agreement and against public policy, 

for example, in Switzerland. Similarly, the German court confirmed that res judicata effect of 

the award is limited only to the parties. Hence, the arbitrators cannot benefit from enforcing 

the award in which they set their own fees.  

The English jurisprudence dealt in detail with another issues - one-sided agreements, 

i.e. agreements between an arbitrator and only one of the parties, regarding the amount or the 

payment of specific arbitrators fee. The Norjarl, Turner, and Andrews case unilaterally 

condemned the one-sided agreements as undesirable, especially after the appointment is 

accepted, and confirmed that they can be used as grounds for the challenge of the arbitrator 

who concluded it. Again, the lack of regulation of the tripartite agreement can be pointed out 

as the sole basis why these issues were so widely discussed and why some of them reached 

the highest courts within respective jurisdiction. As long as is stays this way, the arbitrator‘s 

entitlement to fees and expenses, which she or he may draw from the tripartite agreement, 

will stay highly disputed.  
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The improvement of regulation in this regard is not the only way to address these 

concerns. In the second part of Chapter II another solution is presented - court scrutiny over 

decisions on costs. As the disputes regarding the arbitrators‘ fees, which arise under the 

tripartite agreement, are not within the tribunal‘s jurisdiction, the proper forum before which 

these issues should be brought is a national court. This seems to be an accepted solution in all 

the analysed jurisdictions. It is suggested, however, at this point to promote such court 

assistance instead of nurturing the old-fashion hostility between national judges and 

arbitrators. The standards of national courts as to the setting and adjustment of the fees are 

less problematic in any case than their power to scrutinize the final allocation of costs. This is 

discussed in Chapter V. 
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CHAPTER III 

DETERMINATION AND ENFORCEMENT OF THE OBLIGATION TO PAY THE 

ADVANCE ON COSTS IN INTERNATIONAL COMMERCIAL ARBITRATION 

 

The advance on costs is one of the critically important features of arbitration. It serves 

the purpose of ensuring the payment of the arbitrators‘ fees and expenses, and administrative 

charges, when the proceedings are administered by an institution. Unlike in litigation, where 

judges are public officials performing their duties without any dependence on the parties' 

funding, in arbitration all the costs of the arbitration are funded by the parties, as explained in 

Chapter II.  

The process to determine the advance on costs is a just one stage of the determination 

of the procedural costs in arbitration. The advance on costs is set at the beginning of the 

proceedings by an arbitral tribunal or a body of an arbitration institution, as it was explained 

above and will be analysed in more details below. While the method of calculating and the 

process of the determining the advance are regulated in detail in institutional arbitration, the 

enforcement of an obligation to pay, and consequences of the failure to pay are not 

thoroughly regulated either in arbitration laws or in arbitration rules. Not only does the lack 

of regulation on this matter causes practical problems when a party fails to pay its share of 

the advance, but it also involves theoretical considerations as to the nature of the obligation to 

pay the advance.  

As it will be shown below, certain arbitration institutions give more attention to the 

issue of the non-payment and they provide more detailed rules. The regulation of this issue by 

only a few of arbitration institutions confirms that the solutions are scattered and non-

uniformed. In ad hoc settings as well as in institutional arbitration when the enforcement of 
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an obligation to pay and the consequences of the failure to pay are not thoroughly regulated, 

the solution of these issues depends on the applicable national law. The applicable law will 

depend on the qualification of the legal issue, and as it will be shown below, the arbitral and 

judicial practice have developed several approaches as to the enforcement of the obligation to 

pay the advance. In any case, even when an arbitral tribunal or a court has the power to 

impose the payment of the advance, the enforcement of such decisions might be questionable.  

This chapter will analyse all the issues briefly presented in this introduction in order 

to establish the level of the harmonization of national approaches achieved, if any. It starts 

with an overview of the rules regarding the determination and consequences of the payment 

of the advance on costs [III.1]. The second part focuses on the national approaches as to the 

enforcement of the obligation to pay the advance, and it also discusses which forum is or 

should be competent to hear the advance related claims [III.2]. The analysis in Part 2 also 

determines the nature of the decision which would be rendered in these cases, which is 

discussed in more details in the third part of this chapter, together with the pertaining legal 

issues as to the enforcement of such decisions [III.3].  

 

III.1 Determination, Purpose of the Advance on Costs and the Consequences 

of the Non-Payment of the Advance on Costs 

 

III.1.1 Determination and Purpose of the Advance on Costs 

 

The advance on costs is a designed means of assuring the payment of the procedural 

costs of arbitration, and to finance the administration of the proceedings in institutional 

arbitration, by determining the amount of anticipated costs at the beginning of the 
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proceedings, and requesting the parties to deposit it in equal shares.
178

 The amount set as the 

advance is only temporarily determined, i.e. it is provisional, and it does not represent the 

final amount to be paid to the arbitrators or the institution. Its provisional nature stems from 

the possibility to be adjusted throughout the proceedings, and the final amount of the 

procedural costs may be higher or lower than the set advance.
179

 In case it is lower, the 

amount in excess of the actual procedural costs will be reimbursed to the parties.
180

 Also, the 

apportionment of the shares of the advance between the parties does not in any way influence 

the final allocation of the costs in the final award.
181

 

National laws rarely provide for the payment of the advance on costs, while in the 

practice developed in international arbitration, the payment of the advance is regularly sought 

as a condition for the arbitrators to be ready to continue with the proceedings.
182

 As shown in 

Chapter II, cost provisions in national law identify who has the power to determine, i.e. fix, 

the amount of procedural costs, and the same Chapter analyses the legal source of the 

obligation to pay and the method for the calculation of procedural costs, which are eventually 

allocated in the last award. The methods of calculation regularly overlap with the methods for 

the calculation of the advance as well, while the legal basis for the payment of the procedural 

costs in general and for the payment of costs are different. The source of the parties‘ 

substantive obligation to pay the procedural costs is a tripartite agreement, either with the 

arbitrators or the arbitration institution, depending on the type of the procedural costs in 

                                                 
178

 For example see: Section 25 of the 1998 DIS Rules; Article 36(2) of the 2012 ICC Rules; Article 24(1) of the 

2014 LCIA Rules; Article 41(1) of the 2012 Swiss Rules.  
179

 The advance is subject to readjustment, if needed. See: Article 36(5) of the 2012 ICC Rules, Section 25 of 

the 1998 DIS Rules, Article 41(3) of the 2012 Swiss Rules, Article 24(1) of the 2014 LCIA Rules; Article 30(4) 

of the 2013 SIAC Rules. 

 
180

 For example, see Article 41(5) of the Swiss Rules; See also: Jacob Grierson and Annet van Hooft, 

Arbitrating under the 2012 ICC Rules (Kluwer Law International, 2012), 142. 
181

 Bühler, ―Non-Payment of the Advance on Costs by the Respondent Party – Is There Really a Remedy?,‖ 

291; Grierson and van Hooft, Arbitrating under the 2012 ICC Rules, 139. 
182

 Tamminen, ―The Obligation to Pay the Advance on Costs under the Vienna Rules and Austrian Law,‖ 282. 
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question. The source of the obligation to pay a share of the advance on costs in arbitration 

and its nature is discussed under the following part of this Chapter [III.2].   

Therefore, the process determining the advance overlaps to a certain extent with the 

process of fixing the procedural costs. However, little can be found in national laws on the 

payment of the advance. To be precise, it can be stated that national laws focus primarily on 

the tribunal‘s power to decide on the recoverability of party costs and to allocate the costs of 

the arbitration in the last award, rather than on the earlier stages of the proceedings. 

Arbitration rules, as a reflection of the parties‘ autonomy, provide much more on this matter. 

This Part presents only an overview of the provisions on the advance and the method of 

calculation, with a special focus on the legal basis for the payment of the advance, and the 

consequences of the non-payment. This remaining portion of this Section deals with the 

nature and the enforcement of the obligation to pay the advance [III.2]. 

Only Section 38 of the Swedish AA provides for the tribunal‘s right to request and fix 

the security for their compensation, and they can realise the payment from such a security 

when the award in regard to their fees becomes enforceable, and the parties fail to fulfil their 

payment obligations in accordance with the award. In other jurisdictions, arbitration laws do 

not explicitly regulate this arbitrators‘ right. This does not mean that the advance on costs 

cannot be required by the arbitrators in other jurisdictions. It is, however, a completely 

different issue whether they can order the payment. In Switzerland, for example, the stance 

of the doctrine and jurisprudence is that the tribunal may render only a binding decision on 

the allocation of the costs of arbitration, but it cannot render a binding award ordering 

payment of their fees.
183
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 Philippe Bärtsch and Dorothee Schramm, Arbitration Law of Switzerland: Practice and Procedure (JurisNet, 
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Unlike in institutional arbitration where the payment of the advance is regulated by 

the chosen arbitration rules to which parties agreed, in ad hoc settings it is much more 

debated what is the source for the arbitrators‘ right to request and the parties‘ obligation to 

pay the advance. As mentioned, national arbitration laws do not usually provide for such 

obligation. If the parties do not choose some other arbitration rules to be applied in ad hoc 

arbitration, such as the 2013 UNCITRAL Rules, which oblige them to pay advance, the 

questions are whether the advance can be requested and is there an obligation to pay it at all. 

The doctrine recognizes several legal grounds for such an obligation. Beside the 

national arbitration laws and arbitration rules which were already mentioned, these grounds 

can be grouped in the following way: (1) the parties explicitly provided for such obligation in 

their agreement with the arbitrators, (2) the parties explicitly provided for such an obligation 

in their arbitration agreement, or (3) if such an obligation was not explicitly provided in the 

arbitrator‘s contract (i.e. the tripartite agreement), the parties‘ obligation may be constructed 

on the basis of certain national laws‘ provisions as a default mechanism, or from the 

generally accepted principle of conducting the proceedings they agreed to in good faith.
184

 

The legal basis mentioned under the third point function as a default mechanism in the 

absence of the explicit agreement as to the payment of the advance. For example, under 

Austrian law, the tripartite agreement is qualified as a contract for services, and the parties‘ 

obligation to pay the advance may be based on Section 1170 of the Austrian Civil Code, 

which allows contractors to claim a reasonable part of its remuneration and expenses in 

advance.
185

 If such a construction is not possible under the applicable law, it is still 

considered that the payment of the advance should be in accordance with the principle of 
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 Tamminen, ―The Obligation to Pay the Advance on Costs under the Vienna Rules and Austrian Law,‖ 284–
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good faith, which means that a party, once it consented to arbitration, should not do anything 

to hamper those proceedings.
186

   

 Furthermore, while the legal basis named under the first and third point share a 

common ground for the tribunal‘s right to request and the parties‘ obligation to pay – the 

tripartite agreement, the second basis, i.e. the parties‘ arbitration agreement, seemingly does 

not fit into this picture. The graph of the contractual relations under the first and third point is 

shown here: 

 

Graph 1 

As the graph shows, same as the basis for setting the final amount of the procedural costs, the 

source or the base for the arbitrators‘ right to request the advance, and the parties‘ obligation 

to pay is a tripartite agreement. The first point listed above mentions it explicitly, while under 

the third point, such parties‘ obligation is either provided as a default rule under the 

applicable law or it is considered an implied term of the tripartite agreement. In any case, the 

                                                 
186

 Ibid., 286; Bühler, ―Non-Payment of the Advance on Costs by the Respondent Party – Is There Really a 
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tripartite agreement is the source of the obligation to pay the advance, and the arbitrators‘ 

right to request it.  

The second point, however, does not fit in this graph. Namely, even if the parties 

agreed to pay in their agreement in ad hoc proceedings, although highly unconceivable since 

the payment of the advance is in arbitrators‘ interest, the parties‘ agreement would provide no 

entitlement for the arbitrators to request it, but would only provide for a party‘s obligation 

undertaken towards each other.
187

 The arbitrators would need to turn again to the implied 

terms of the tripartite agreement or to national law governing their contract with the parties. 

Whichever ground is accepted as the underlying basis, this only sets the obligation for 

the parties to pay the advance on costs. It does not define the nature of such obligation, i.e. 

whether it is a substantive obligation or only a procedural duty, not does it obligate the parties 

to pay any specific amount. As it was shown above, the tribunal‘s or institution‘s power to 

determine the final amount of costs is not absolute. The amount of the costs is based on the 

agreement between the parties and the tribunal (institution). The process of the determination 

of the amount of the advance enjoys several differences from the calculation of the final 

amount of costs. Firstly, the nature of the advance on costs is provisional, unlike the payment 

of the final amount of procedural costs, which was discussed under the previous Chapter. 

Hence, the question is whether the parties, who initially undertook the obligation to pay the 

advance, are obliged to pay any amount set. This can be specifically problematic issue when 

the obligation to pay the advance is construed under the good faith principle or in institutional 

arbitration without a cost schedule. However, arbitrators or arbitration institutions are not 

entitled to order payment of the advance to the parties [see II.1.2]. The only option they may 

exercise is to retain the performance of their part of the contract, or to perform it without 
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 Similarly argued in: Tamminen, ―The Obligation to Pay the Advance on Costs under the Vienna Rules and 
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payment of the advance.
188

 This may lead to the conclusion that the parties may be obliged to 

pay the advance, but not any amount set as the advance, and it leaves the parties without 

access to arbitral tribunal with their claims. On the other hand, it can be argued that the 

arbitrators are obliged to continue with the proceedings, and leave the court to determine the 

fees, but this is not a very realistic option for the parties.
189

 When it comes to the payment of 

the final costs, national courts, as discussed in Chapter II, played an important role. Such 

court scrutiny may not always be available for the amount set as the advance, given its 

provisional nature. Moreover, there is a well-established rule, as it is discussed below, as to 

the right of unilateral payment of the required amount of the advance, i.e. payment by only 

one of the parties. 

Substitute payment is a particularly important feature of the advance on costs, which 

differentiates it from the payment of the final fees. This is particularly important to observe 

when only one of the parties disagrees with the amount of the advance. As discussed under 

Chapter II, the one-sided agreements or lack of any agreement as to the amount of 

arbitrators‘ fees should be avoided, and the court should be asked as early as possible in the 

proceedings to adjust the fee proposed by the arbitrators. It seems, however, that this would 

leave the obligation to pay the final fees intact, but the issue is focused as to the amount 

which should be paid. When it comes to the payment of the advance on costs, substitute 

payment indicates that the parties need not both to agree to the amount of the advance on 

costs, but the tribunal/institution will be entitled to request such payment form only one of the 

parties, and only procedural consequences will follow in case of a party‘s default. Therefore, 

a party cannot be forced to pay the amount set as the advance toward the arbitrators or the 

institution, but it seemingly also cannot disagree with the set amount. Hence, the parties 

                                                 
188

 Várady, ―Remuneration of Arbitrators as a Threshold Issues: Economic Sense and Procedural Realities,‖ 

592. 
189

 Ibid. 

C
E

U
eT

D
C

ol
le

ct
io

n



82 

 

might be interested, especially the claimant, to have recourse to courts, similarly as to the one 

regarding the payment of the final fees, i.e. the non-reimbursable fees. Such recourse should 

be available, and the courts should in that case apply the standard of reasonableness, as the 

standard for the determination of the recoverable costs widely applicable in arbitral practice 

[see V.4.6]. This can all influence the determination of the nature of the obligation to pay the 

advance between the parties [see III.2] 

Also, since the advance is set at the beginning of the proceedings, this does not pose a 

question of the arbitrators providing their service without any funding, as it was discussed 

under the previous Chapter, and the focus is more oriented towards the enforcement of the 

obligation to pay a share of the advance between the parties, which will be discussed under 

the following part of this Chapter [see III.2]. At this point, it should be stated that since there 

is a possibility for a unilateral consent regarding the amount of the advance through making a 

substitute payment, and the advance is an indication of the anticipated procedural costs, it 

should not be taken for granted that the parties accepted the tribunal‘s absolute discretion on 

that matter. This can all affect the legal relation between the parties regarding the payment of 

the advance, including the nature of the obligation. 

Since national arbitration acts rarely regulate the payment of the advance at the 

beginning of the proceedings, it is advisable both for the arbitrators to insist on such a 

stipulation in their receptum arbitri, and for the parties to either stipulate such an obligation 

in the agreements, or to designate the 2013 UNCITRAL Rules or any other rules providing 

for the advance as applicable. If the parties agree on the application of the UNCITRAL 

Rules, the tribunal will usually record its agreement on the amount of the advance with 

parties, and the terms of payment in a constitution order. Otherwise, the lack of any rule or 

stipulation on the advance might create difficulties for all the sides involved, including the 

arbitrators.  
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In institutional arbitration, the determination and the consequences of non-payment of 

the advance are explicitly regulated. All the analysed arbitration rules provide for the 

payment of the advance, and they set the method for the calculation.
190

 By choosing the 

applicable arbitration rules which provide for such payment, the parties agree to it and they 

make it part of their arbitration agreement.
191

 The arbitrators acquire the right to require such 

a payment by accepting their appointment. 

However, institutional arbitration rules may differ regarding certain aspects of this 

payment. As explained in Chapter II, either the institution or the tribunal has the power to fix 

the procedural costs of arbitration, and the same can be said for the determination of the 

amount of the advance. The 2012 ICC
192

, 2014 LCIA
193

, 2014 SIAC
194

, 2010 SCC
195

 and 

2012 Zagreb
196

 Rules put the administration of the advance in the hands of the institution, 

while the 1998 DIS
197

 and 2012 Swiss
198

 Rules provide for the tribunal to decide on this 

issue.  

                                                 
190

 Article 36 of the 2012 ICC Rules; Article 41 of the 2012 Swiss Rules; Article 42 of the Vienna Rules; 

Section 25 of the 1998 DIS Rules; Section 24 the 2014 LCIA Rules; Article 45 of the 2010 SCC Rules; Article 

5 of the Decision on the Costs of the of the CEE; Article 30(2) of the 2013 SIAC Rules. 
191

 Tamminen, ―The Obligation to Pay the Advance on Costs under the Vienna Rules and Austrian Law,‖ 284. 
192

 Article 36(2) of the 2012 ICC Rules: ―As soon as practicable, the Court shall fix the advance on costs (…)‖ 

[emphasis added]. 
193

Article 24(1) of the 2014 LCIA Rules: ―The LCIA Court may direct the parties, in such proportions as it 

thinks appropriate, to make one or several interim or final payments on account of the costs of the arbitration. 

(…)‖[emphasis added]. 
194

 Rule 30.2 of the 2013 SIAC Rules: ―The Registrar shall fix the advances on costs of the arbitration‖ 

[emphasis added].. 
195

 Article 45(1) of the 2010 SCC Rules: ―The Board shall determine an amount to be paid by the parties as an 

Advance on Costs.‖ [emphasis added]. 
196

 Article 5 of the Decision on the Costs of the CEE: ―After establishing the number of arbitrators in the 

proceedings (that is: one or three), the amount of the advance payment for the predictable costs of the 

proceedings from Article 2, paragraph 2, points b), c) and d) shall be regulated by the President of the Court‖ 

[emphasis added]. 
197

 Section 25 of the 1998 DIS Rules: ―The arbitral tribunal may make continuation of the arbitral proceedings 

contingent on payment of advances on the anticipated costs of the arbitral tribunal. It should request each party 

to pay one half of the advance. In fixing the advance, the arbitrators' total fees and the anticipated 

reimbursements as well as any applicable value added tax may be taken into consideration. The provisional 

advance paid by the claimant to the DIS pursuant to section 7 sub. 1 shall be credited to the claimant's share of 

the advance on costs.‖ [emphasis added]. 
198

 Article 41(1) of the 2012 Swiss Rules: ―The arbitral tribunal, once constituted, and after consulting with the 

Court, shall request each party to deposit an equal amount as an advance for the costs referred to in Articles 

38(a) to (c) and the Administrative Costs referred to in Article 38(f) (…)‖[emphasis added]. 
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A decision on the advance on costs is usually rendered at the beginning of the 

proceedings
199

, after filing a claim
200

, or after receiving an answer to request for 

arbitration
201

. As already mentioned, the advance is meant to cover only procedural costs.
202

 

It is usually calculated on the basis of the aggregate value of all claims by reference to the 

costs schedules, whenever such are provided. If not, the calculation of the advance will 

follow the method adopted under those rules for calculation of the costs in the final award. 

Under most of the arbitration rules, it is explicitly provided that the advance is paid by 

both parties (claimant and respondent) in equal shares.
203

 However, exceptions are possible. 

For example, under the 2014 LCIA Rules, the LCIA Court has full discretion in deciding in 

which proportion parties should pay the advance.
204

 Under the 2014 ICDR Rules there is no 

explicit rule regarding the apportionment of the advance between the parties. Nevertheless, 

                                                 
199

 Stefan Brocker and Kristoffer Löf, ―Chapter 8 The Proceedings,‖ in International Arbitration in Sweden: A 

Practitioner‟s Guide, (Kluwer Law International, 2013), 210. 
200

 Although it is not specifically provided in the ICDR Rules, an administrator usually calculates the amount of 

the advance after consultations with the tribunal. See more in: Martin F. Gusy, James M. Hosking, and Franz T. 

Schwarz, eds., A Guide to the ICDR International Arbitration Rules (Oxford: Oxford University Press, 2011), 

283. 
201

 For example, under the ICC Rules, the advance shall be fixed ―as soon as possible‖. In practice, the Court is 

usually not invited to fix it until the Answer to Request is received. See more in: Fry, Greenberg, and Mazza, 

The Secretariat‟s Guide to ICC Arbitration, 369. 
202

 Article 36(2) of the 2012 ICC Rules; Article 24(1) of the 2014 LCIA Rules; Article 41(1) of the 2012 Swiss 

Rules; Article 45(2) of the 2010 SCC Rules; Article 5 of the Decision on Costs of the CEE. The 1998 DIS Rules 

are an exception under which the advance is used only to secure the payment of the tribunal‘s fees. Section 25 of 

the 1998 DIS Rules: ―The arbitral tribunal may make continuation of the arbitral proceedings contingent on 

payment of advances on the anticipated costs of the arbitral tribunal.” [emphasis added]. 
203

 Under Article 36(2) of the 2012 ICC Rules, the advance on costs ―shall be payable in equal shares by the 

claimant and the respondent‖; Article 41(1) of the 2012 Swiss Rules provides that the advance is paid by both 

parties in equal amount as well as Article 45(3) of the 2010 SCC Rules, Article 30(2) of the 2013 SIAC Rules, 

Section 25 of the 1998 DIS Rules. A different allocation between the parties, called alternative allocation, is 

possible in multi-party arbitrations. One of the arbitration rules which provide for specific calculation in this 

situation is the 2012 ICC Rules. Article 36(4) of the 2012 ICC provides for the method of calculation of the 

advance on costs in a case where there are more than two parties, due to either joinder of a party under Article 7 

of the 2012 ICC Rules or multiple parties‘ claims submitted under Article 8 of the 2012 ICC Rules. The 

calculation of the advance in multi-party arbitration under these Rules can be done either by calculating the 

single advance on costs payable by both sides in the same amount or by dividing it in a manner that takes into 

account the extent to which each party is involved. In other words, in both situations, single advance is 

calculated. However, in the second case additional allocation is applied, meaning that the single advance is not 

simply divided on the respondents‘ and claimants‘ side, but the Court fixes a different amount for each party to 

pay. More on the calculation of alternative allocation see in: Fry, Greenberg, and Mazza, The Secretariat‟s 

Guide to ICC Arbitration, 380. 
204

 Article 24(1) of the 2014 LCIA Rules: ―The LCIA Court may direct the parties, in such proportions as it 

thinks appropriate, to make one or several interim or final payments on account of the costs of the arbitration‖ 

[emphasis added]. 
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usual practice under those rules is that the advance on costs is paid in equal shares by the 

parties.
205

  

 There is also a possibility for the parties not to pay shares of the same advance, but 

that each party pays its own separate advance. The rules provide for the possibility to fix 

separate advances when a counterclaim is submitted.
206

 When separate advances are fixed 

each of the parties shall pay the advance on costs corresponding to its claims.
207

 The purpose 

of the separate advance is to overcome the consequences of the situations in which one party 

refuses to pay the overall advance on costs that has been calculated and included the advance 

for its own claims.
208

 Without the possibility to set separate advances, the non-defaulting 

party would have the following choice: either to pay the full overall advance, or not to pay 

the defaulting party‘s share. In that case, the party would put itself at risk that all of the 

claims, including its own, would be considered to be withdrawn, as will be explained in the 

next section [see III.1.2]. 

 Regarding the means of the payment, the parties are most often required to deposit the 

money in a designated account managed either by the institution or the presiding arbitrator, 

depending on the authority that administers the financial aspects of the proceedings.
209

  

Payment by guarantee is allowed and accepted under the 2012 ICC, 2012 Swiss, and 2010 

SCC Rules.
210

   

                                                 
205

 Gusy, Hosking, and Schwarz, A Guide to the ICDR International Arbitration Rules, 283. 
206

 Article 36(3) of the 2012 ICC Rules, Article 41(2) of the 2012 Swiss Rules, Article 45(3) of the 2010 SCC 

Rules, Article 30(2) of the 2013 SIAC Rules. 
207

 Article 36(3) of the 2012 ICC Rules. 
208

 Fry, Greenberg, and Mazza, The Secretariat‟s Guide to ICC Arbitration, 374. 

209
 Ibid., 372; Risse, ―Part III – Commentary on the Arbitration Rules of the German Institution of Arbitration 

(DIS Rules), Section 25 – Advance on Costs of Arbitral Tribunal,‖ 749. 
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 Cremades and Mazuranic, ―Costs in Arbitration,‖ 184.; Article 1(5), 1(7) and 1(9) of Appendix III of the 
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As to the payment of the advance in ad hoc settings, once the arbitrators and the 

parties reach such an agreement, the practical aspects of this determination and payment are 

the same as in institutional arbitration. The advance is paid at the beginning of the 

proceedings by both parties in equal shares.
211

 For example, the 2013 UNCITRAL Rules, 

which are often used in ad hoc arbitration, provide that ―the arbitral tribunal, on its 

establishment, may request the parties to deposit an equal amount as an advance‖. Separate 

advances are also considered to be a possible solution where respondent has filed a 

counterclaim.
212

  

The payment in ad hoc arbitration is made also by making a deposit in a designated 

account managed by the presiding or sole arbitrator, which is opened exclusively for that 

purpose.
213

 The LCIA offers the services of fundholding, i.e. the service of holding and 

disbursing advances in relation to procedural costs in non-LCIA arbitrations, including the 

proceedings under the UNCITRAL Rules, or in accordance with some other ad hoc 

procedures.
214

 The amount deposited in that way is supposed to cover arbitrators‘ fees and 

expenses and costs of expert advice and other assistance required by the tribunal, i.e. the 

procedural costs of arbitration.
215

 

 

                                                                                                                                                        
1) if a party‘s share of the advance on costs is greater than US$ 500,000 (the ―Threshold Amount‖), such party 

may post a bank guarantee for any amount above the Threshold Amount (Article 1(5) of Appendix III of ICC 

Rules); 

2) if a party that has already paid in full its share of the advance on costs, pays the unpaid portion of the advance 

owed by the defaulting party, it can pay it by posting a bank guarantee (Article 1(7) of Appendix III of ICC 

Rules); 

3) when the separate advance fixed for the claim of either party exceeds one half of such global advance as was 

previously fixed, a bank guarantee may be posted to cover any such excess amount (Article 1(9) of Appendix III 

of ICC Rules). 
211

 Ibid., 176, 182. 
212

 Ibid., 182. 
213

 Ibid., 183; David D. Caron and Lee M. Caplan, The UNCITRAL Arbitration Rules, 2nd ed. (Oxford 

University Press, 2012), 898. 
214

 The LCIA guidelines on fundholding are available at the website: 

http://www.lcia.org/Fundholding/Fundholding.aspx. 
215

 Caron and Caplan, The UNCITRAL Arbitration Rules, 897. 
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III.1.2 Procedural Consequences of the Non-payment of the Advance 

 

Since the advance serves the purpose of securing the procedural costs of arbitration, 

the consequences of the non-payment of the advance may be severe. There are three 

perspectives that we need to take into account when discussing the possible consequences of 

the failure to pay either by one party or by both parties. These three perspectives may involve 

different solutions, depending on the interest of different stakeholders in arbitration: an 

arbitration institution, arbitrator(s), a non-defaulting party, or a defaulting party.  

 An arbitration institution undertakes the following procedure: it calls for substitute 

payment to be made by a non-defaulting party, and in the absence of such payment, the 

proceedings are terminated and the claims for which such payment was not made are deemed 

withdrawn. For example, under Article 36(5) of the 2012 ICC Rules, ―any party shall be free 

to pay any other party‟s share of any advance on costs should such other party fail to pay its 

share‖. In practice, the ICC Secretariat sends payment reminders to the defaulting party and 

also to the other parties before the Secretary General decides to trigger the procedure for the 

withdrawal of the claims under Article 36(6) of ICC Rules.
216

 Article 36(6) of the 2012 ICC 

Rules provides that when the advance on costs have not been paid ―the Secretary General 

may direct the arbitral tribunal to suspend its work and set a time limit,(…), on the expiry of 

which the relevant claims shall be considered as withdrawn‖. The same solution is provided 

under Article 30(5) and (6) of the 2013 SIAC Rules, Article 45(4) of the 2010 SCC Rules, 

and Article 24(3) of the 2014 LCIA Rules.  

The second perspective is the one of the arbitrator(s), since under some arbitration 

rules, such as the 1998 DIS Rules, it is up to an arbitral tribunal, and not the institution, to ask 

                                                 
216

 Fry, Greenberg, and Mazza, The Secretariat‟s Guide to ICC Arbitration, 387. 

C
E

U
eT

D
C

ol
le

ct
io

n



88 

 

for substitute payment from the non-defaulting party.
217

 The consequences are, however, the 

same. Two other options provided for the arbitral tribunal are either to stay or continue the 

proceedings.
218

 The difference is that under the 2012 ICC Rules, for example, the Secretary 

General decides on the suspension of proceedings only after the consultation with the arbitral 

tribunal. However, the tribunal‘s opinion is in no way binding upon the Secretary General.
219

 

On the contrary, under the 1998 DIS Rules, the tribunal‘s decision to stop or continue the 

proceedings is completely at its discretion.
220

 The same solution is provided in Article 41(4) 

of the 2012 Swiss Rules, according to which the arbitral tribunal has the same power to notify 

the parties in order that one or more of them may make the required payment and if such 

payment is not made, it may order the suspension or termination of the arbitral proceedings. 

In ad hoc settings, for example, according to Article 43(4) of the 2013 UNCITRAL 

Rules, the tribunal will ask the parties for the initial payment and substitute payment if the 

required advance is not paid in full. In case such payment is not made even after the notice on 

the failure is given to the parties, the tribunal ―may order the suspension or termination of the 

arbitral proceedings‖. German law provides for the same consequences due to the non-

payment in ad hoc arbitration, under the general rule of the retention of one‘s own 

performance as long as the other party does not perform its obligation.
221

 

While the institution and the arbitral tribunal will usually not be interested in the 

continuance of arbitration without the advanced payment, the non-defaulting party might 

                                                 
217

 Jörg Risse, ―Part III - Commentary on the Arbitration Rules of the German Institution of Arbitration (DIS 

Rules), Section 25 - Advance on Costs of Arbitral Tribunal,‖ in Arbitration in Germany: The Model Law in 

Practice (Kluwer Law International, 2015), 673. 

218
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have such interest, especially if it is the claimant. The non-defaulting party has the following 

possibilities: it can ask the national court (or the tribunal) to order the payment of the share of 

the advance to the defaulting party; it can pay the full amount on the advance on costs, 

including the defaulting party‘s share (substitute payment) and then seek reimbursement
222

; it 

can ask for a separate advance to be set and imposed on each of the parties, when 

counterclaims are submitted
223

; or it can terminate the arbitration agreement and submit its 

claims to a national court
224

. The determination of payment by a separate advances was 

already discussed above, while the right to terminate the arbitration agreement due to the 

non-payment of the party is discussed in Chapter IV. 

Regarding the remaining two options, under which the non-defaulting party decides to 

pay the whole advance, certain questions arise. First, does the paying party have a right to ask 

for the reimbursement of a substitute payment during the course of arbitration? If yes, what is 

the appropriate forum to decide upon such a claim and at which stage of the proceedings? 

These and other aspects of the possible reimbursement for the paying party will be discussed 

in the following Part of this Chapter.   

III.2 Enforcement of the Obligation to Pay the Advance the Costs  

 

When the obligation to pay the advance on costs is established, as well as the 

consequences of the non-payment, the enforcement of such an obligation becomes an issue 

when one of the parties fails to comply with it. The non-payment of the advance usually 
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occurs on the respondent‘s side.
225

 However, arbitration rules do not distinguish the 

consequences of the non-payment by claimant or by respondent, although practical 

differences exist. When a claimant does not pay or is not financially capable to pay its part of 

the advance, arbitration rules give the opportunity to make substitute payment to the 

respondent in order to overcome the consequences of the claimant‘s failure. Although it is not 

impossible to imagine that the respondent would have an interest in resolving the case in 

arbitration, it might not be that often that the party who did not commence the proceedings in 

the first place will be eager to continue. The claimant might resort to third-party funding, a 

recently developed industry supporting impecunious parties in arbitration, in order to cover 

its share of the advance [see Chapter IV]. If the claimant does not opt for such an option or it 

was not granted third party funding, it might be interested in pursuing the enforcement of the 

respondent‘s obligation to pay its share of the advance.  

The analysis presented above sets forth that by concluding an arbitration agreement 

the parties agree to pay the advance on costs under the terms either explicitly or implicitly 

agreed between them, or in accordance with the law applicable to the arbitration agreement. 

The existence of the obligation to pay the advance between the parties is not sufficient per se 

for the enforcement of the same, as the qualification of the nature of such an obligation may 

differ and consequently the remedies for the failure differ as well.  

Arbitral and judicial practice developed three understandings of the nature of the 

parties‘ obligation to pay the advance, leaving this area of arbitration law highly non-

harmonized. The parties‘ agreement when it envisages the applicability of certain arbitration 

rules, as it will be shown below, may provide for the remedies available to a non-defaulting 

party. 
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This part analyses the three approaches which were adopted in practice and it explains 

the doctrinal reasoning behind each of them. These are: the contractual approach [III.2.1], the 

procedural duty approach [III.2.2], and the interim measure approach [III.2.3]. 

 

III.2.1 The Contractual Approach as the Prevailing Perspective: England and Wales, 

Germany, and Switzerland 

 

The contractual approach as to the qualification of the nature of the obligation to pay 

the advance in international arbitration is one of the approaches established in the doctrine 

and accepted in part of the arbitral practice. Under this approach, the obligation to make the 

payment of the advance is considered to be a substantive obligation owed by the parties to 

each other. Upon default to perform such an obligation, the other party has a right to seek, 

either from the arbitral tribunal or the national court, the reimbursement of substitute 

payment, or a specific performance regarding the payment of an advance on costs. In this 

regard, research showed that the current doctrine and decisions rendered by arbitral tribunals 

prevailingly focus on the nature of the obligation to pay, while they neglect to explain the 

legal basis. The first section will, therefore, focus on the sources and legal basis of the 

advance-related payment claims [III.2.1.1], while the second section elaborates on before 

which forums such claims can be brought [III.2.1.2]. 

 

III.2.1.1 Sources and Legal Bases for the Claims Related to the Payment of the Advance on 

Costs 

 

The sources of an obligation to pay the advance which will be analysed under this 

section are: (1) the arbitration agreement and (2) the arbitrators‘ contract, i.e. tripartite 
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agreement. Following the discussion on the sources of such obligation, the analysis delves on 

the issue to who is that obligation owed. The issue is discussed solely from the non-defaulting 

party's perspective because of several reasons. First, even though the arbitration institutions 

are entitled to ask for the payment of the advance, research has shown that none of the 

institutions have ever filed such a request before a national court. The same can be stated for 

the enforcement of the arbitrators‘ entitlement to ask for the advance. It seems that both 

arbitration institutions and arbitrators use this entitlement only as a condition for the 

continuance of the proceedings.  

On the other hand, the arbitrators‘ right to receive compensation once they finish their 

mandate differs from their entitlement to the advance, and can be enforced before courts as 

explained in Chapter II. However, for the compensation claim to be successful, this means 

that the arbitrators agreed and provided their service without the payment of the advance or at 

least the paid in advance was not sufficient to cover their fees and expenses. Because the 

arbitrators and institutions will in most cases condition the continuation of the proceeding 

upon the payment, rather than filing a claim against a defaulting party, their perspective was 

left out from the present discussion.  

On the other hand, the non-defaulting party may be more interested in enforcing the 

right to pay the advance in equal shares, instead of terminating the arbitration agreement. The 

enforcement of such an obligation includes both the situation where a non-defaulting party 

decides to request an order against the defaulting party to make a payment to the institution or 

the arbitrators, and the situation in which the non-defaulting party decides to pay the whole 

advance on costs, i.e. to make substitute payment, and it is interested in seeking the 

immediate reimbursement. It needs to be stressed that both of these recourses are analysed 

only from the perspective under which they are made during the arbitration proceedings.  
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Any decision made regarding the reimbursement of the advance in general does not 

influence the final allocation of the costs made by the tribunal at the end of the 

proceedings.
226

 The party who makes a substitute payment always has a possibility, instead of 

seeking the immediate reimbursement, to wait until the final award to recover.
227

 Therefore, 

this Part of Chapter III will deal with the possibility to seek the performance of this 

obligation or the compensation for the failure to do so during the arbitration proceedings. 

The focus of the research for this Part is on situations where there is no explicit 

provision which allows the reimbursement claim or a request for a specific performance to be 

filed before the tribunal or the national court. Those arbitration rules which contain such 

explicit provision will be mentioned only in order to analyse the differences between the 

solutions available in institutional and ad hoc arbitration, in jurisdictions where such 

arbitration rules are applicable. Such explicit provisions require doctrinal revision per se as 

well, however, and the possible legal complications that they might cause will be addressed 

under the section dealing with the enforcement of the decisions on the reimbursement or of 

the order to make the payment [see III.3]. 

The right of a party to either ask for the order of the payment or the immediate 

reimbursement depends on the source and legal basis for an obligation to pay the share of the 

advance and the obligations and relations created under that them. The source is important to 

define the nature of an obligation to pay the share of an advance: whether it is considered to 

be a substantive obligation or merely a procedural duty, or the remedy is offered as an interim 

measure. As already mentioned, the contractual approach allows the non-defaulting party to 

immediately pursue legal remedies, such as damages, the reimbursement of the substitute 

payment, and/or specific performance. On the other hand, under the procedural duty 
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approach, which will be elaborated on below [see III.2.2], the failure of one of the parties to 

pay its share will result only with the procedural consequences, such as the suspension or 

termination of the proceedings.
228

 Of course, even in that case the non-defaulting party can 

prevent these consequences by making a substitute payment. Nevertheless, it would not have 

a right to seek reimbursement immediately during the arbitration proceedings. 

The issue of immediate reimbursement does not need to be discussed in situations 

where a specific rule or parties‘ agreement provides for such possibility. The 2010 SCC 

Rules contain such a possibility in Article 45(2), which states that ―[i]f the other party makes 

the required payment, the arbitral tribunal may, at the request of such party, make a separate 

award for reimbursement of the payment.‖ Similarly, under Article 30(6) of the 2013 SIAC 

Rules, the tribunal may, on the application of a party, issue an award for unpaid costs. The 

2013 Vienna Rules provide for such a possibility as well by stating in Article 42(4) that ―(…) 

upon the paying party„s request the arbitral tribunal may order the non-paying party by an 

award or other appropriate form to reimburse the paying party, to the extent it finds that it 

has jurisdiction over the dispute‖. More straightforward proposition is the one of the 2014 

LCIA Rules which provides in Article 24(3) that ―[t]he party paying the substitute payment 

shall be entitled to recover that amount as a debt immediately due from the defaulting party‖. 

In this case, a party does not need to obtain a separate decision that the debt is due, for it is 

empowered to immediately proceed to the enforcement stage.
229

 

 The discussion is further focused solely on institutional or ad hoc settings where an 

explicit rule or agreement does not exist. In such cases, procedural law of arbitration, 

jurisprudence, and the specific doctrine have recognized the obligation to pay a share of the 
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advance both as a substantive obligation under contractual approach or as a procedural duty, 

the breach of which only results in procedural consequences. The legal bases for the payment 

of the advance which were already mentioned above were: the parties‘ agreement with 

arbitrators (tripartite agreement), the arbitration agreement, the national laws‘ provisions as a 

default mechanism, and the principle of conducting the proceedings they agreed to in good 

faith. These bases served to prove that there is an obligation of the parties to pay the advance 

to the arbitrators, who accepted the arrangement through their acceptance of the appointment 

as a condition for the continuation of the proceedings, as it was shown in the graph 1. It 

remains, however, to see whether the parties owe the same obligation to each other.  

From the above mentioned legal basis, the arbitration agreement should be established 

and recognized as the main source for establishment of the obligation to pay the advance on 

costs mutually owed between the parties, and this part of thesis focuses on it as it is marked in 

this graph 2: 

 

Graph 2 

However, the proper understanding of the tripartite agreement, from which the 

arbitrators‘ entitlement stems, is needed to clarify the legal relation between the parties. 
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Namely, the tripartite agreement provides for the obligation to pay a share of an advance, 

jointly owed by the parties.
230

 Since the obligation is not jointly and severally owed, it 

follows that under the tripartite agreement, the parties owe payment to the arbitrators, who 

can accept the payment of the advance from only one of the parties, but it is not clear whether 

the parties have any grounds to sort out immediately, before the last award, their proportions 

of liability for the payment of the advance. No mutual parties‘ obligation to pay can be 

established and no right for the reimbursement can be invoked without being specifically 

addressed in the parties‘ or tripartite agreement, or in the material provisions which govern 

them.   

As to the arbitration agreement, under German law, for example, it is considered to be 

predominantly procedural agreement, which includes also substantive obligations.
231

 One of 

the substantive obligations which arise out of the arbitration agreement is the obligation to 

pay the share of advance on costs, which is owed by the parties to one another.
232

 This stance 

of the German jurisdiction was also confirmed by the national courts which recognize 

enforceable mutual obligations of the parties to pay their share of costs that arises from the 

arbitration agreement.
233

 In such court proceedings, it was held that the arbitration agreement 

cannot be invoked as defence because it would render the arbitration agreement 

ineffective.
234

  

The legal basis for the claim arising out of this obligation is, according to the 

commentators, Section 426(2) of the German CC.
235

 This Section provides that  

                                                 
230

 Wong and Siwy, ―Recalcitrant Parties and the Tribunal‘s Power to Order Cost Advance Payments,‖ 202, 

204. 
231

 Ibid., 207. 
232

 Ibid. 
233

 ―Comment on the Case No. 36 C 19607/0, 17 June 2003 (Local Court Düsseldorf),‖ ITA Board of Reporters, 

n.d.; Pitkowitz, ―Shared Funding of Arbitration Proceedings: Fact or Fiction?,‖ 38; Tamminen, ―The Obligation 

to Pay the Advance on Costs under the Vienna Rules and Austrian Law,‖ 293. 
234

 ―Comment on the Case No. 36 C 19607/0, 17 June 2003 (Local Court Düsseldorf).‖ 
235

 Wong and Siwy, ―Recalcitrant Parties and the Tribunal‘s Power to Order Cost Advance Payments,‖ 207–8. 

C
E

U
eT

D
C

ol
le

ct
io

n



97 

 

―to the extent that a joint and several debtor satisfies the obligee and may demand 

adjustment of advancements from the other obligors, the claim of the obligee 

against the other obligors passes to him‖.  

There is no doubt that if the parties to the arbitration agreement are considered to be jointly 

and severally liable, this Section will give them a right to seek reimbursement before a 

national court. However, without an explicit provision in arbitration laws, or without strong 

doctrinal or judicial persuasiveness, such an obligation can hardly be considered jointly and 

severally owed by the parties, if one takes into account that the substitute payment is 

considered both in the institutional and ad hoc arbitration to be solely an optional instrument, 

left entirely to non-defaulting party‘s discretion.  

The idea behind the joint and several liability of debtors is to provide a creditor with 

the mechanism to more effectively enforce her or his rights by providing that ―[i]f the 

contribution attributable to a joint and several debtor cannot be obtained from him, the 

shortfall is to be borne by the other obligors obliged to adjust advancements‖ (Art. 462 (1) of 

the German CC). If the substitute payment is considered to be only an option, and not the 

obligation of the non-defaulting party, there is no joint and several obligation owed by the 

parties and consequently, there is no obligation owed by the parties to each other under 

Article 462 of the German CC. More specifically, in the absence of qualifying the obligation 

to pay the advance to be severally and jointly owed by the parties, the claim for 

reimbursement of the share paid as a substitute payment cannot be based on the Article 462 

(2) of the German CC. 

Another problem with this approach that might arise is a lack of solutions when one 

party‘s disagrees with the amount of the advance. This was already briefly mentioned above, 

but if one of the parties in ad hoc settings refuses to pay the advance because it considers it 
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excessive, one can hardly argue that there is an obligation to pay at all. Even if the other party 

pays instead, this would lead to the one-sided agreement on the advance, which presents the 

anticipated fees of the arbitrators. It might be advisable for the arbitrators in such case to 

proceed without the payment of the advance, and let the court adjust the final fees.
236

 One 

can, however, argue that the advance is only a deposit or a security device, and as such it is 

only suggestive as to final amount of the fees, but not binding. As such, it does not require 

such level of scrutiny as the final amount of the arbitrators‘ fees. 

Similarly to the German doctrine and jurisprudence, the Swiss doctrine recognizes the 

non-defaulting party‘s right to claim reimbursement. The legal basis for making such a claim 

is, however, different from the one provided in the German doctrine.   

Namely, in 2010, the Swiss Federal Supreme Court upheld the award in which the 

damages for breach of an arbitration agreement were awarded.
237

 The case involved an 

arbitration proceeding which was commenced in May 2006 in Switzerland and it was 

followed by parallel proceedings before an Israeli court, commenced by the respondent, a few 

months later. The claimant, who started the arbitration, requested the state court to suspend 

the proceedings and sought from the arbitral tribunal to render a ―declaratory judgment 

finding that [the respondent] had violated the arbitration agreement by introducing […] state 

court proceedings and that it had to compensate [the claimant] for the damage resulting 

therefrom.‖
238

 On August 3, 2009, the tribunal issued an interim award declaring that the 

respondent breached the arbitration agreement by commencing the court proceedings and 

awarding damages to the claimant. This award was challenged before the Swiss Federal 

Supreme Court, but the court acknowledged that the tribunal decided ―on its own jurisdiction 
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regarding the examination of a violation of the arbitration clause contained in a contract‖ 

and not on the court‘s jurisdiction, as claimed by the respondent in the challenge 

proceedings.
239

 The respondent also complained that there was a violation of public policy. 

One of the grounds on which the respondent based its claim for such violation was that the 

tribunal prevented it or punished it for pursuing its constitutional right of free access to a 

competent, independent and impartial court. The Swiss court, however, concluded that there 

was no such violation of the public policy, since parties are free to waive such right by 

concluding the arbitration agreement.  

In accordance with this approach, the Swiss doctrine considers the amount paid as 

substitute payment on behalf of the defaulting party to be the amount of damage caused by 

non-payment.
240

 In that case, the breach of arbitration agreement would consist of the non-

payment of a share of the advance by one of the parties. In order to successfully claim the 

reimbursement of the amount paid, the non-defaulting party will need to prove not only the 

existence and the amount of damage, but also the respondent‘s breach of its obligation and 

the causal link between the breach and the damage.
241

 The breach would be, as mentioned, 

the non-payment of the advance as promised under the contract, which would lead to the 

necessity of making the substitute payment, amount of which would be the amount of 

damages. There is, however, thus far no confirmation of this approach in the Swiss court 

practice.  

The formation of the legal grounds for the non-defaulting party‘s request is not 

uniform throughout the arbitral and court practice. The departure from any national law is 

possible when an arbitral tribunal is deciding on the reimbursement of the payment of the 
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advance made by a non-defaulting party. The ICC tribunal, deciding on the reimbursement of 

such payment, in the ICC Case No. 17050/GZ, adopted the contractual approach on the 

matter, but then expressed the view that ―it is unnecessary to decide the issue of the law 

governing the arbitration agreement, since the Parties‟ rights and obligations flow directly 

from the contract, and the terms of the arbitration agreement referring to the ICC Rules.‖
242

 

Since the ICC Rules contain no provision on the reimbursement claim, this decision is 

somewhat unclear on this matter.  

In any case, the tribunal established the breach of a contractual obligation, and stated 

that the reimbursement of the amount paid can be either compensated as damages, or the 

reimbursement claim can be granted on the ground of specific performance.
243

 In a similar 

manner, the contractual approach as to the non-payment of the advance on costs was adopted 

by other ICC tribunals as well.
244

 For example, in the ICC award No. 11330, the arbitral 

tribunal held that ―the parties in arbitrations conducted under the ICC Rules have a mutually 

binding obligation to pay the advance on costs as determined by the ICC Court, based on 

Article 30-3 ICC Rules which – by reference – forms part of the parties‟ agreement to 

arbitrate under such Rules.‖
245

  

Since obligations under an arbitration agreement are not explicitly regulated in the 

arbitration laws of the jurisdictions in the mentioned cases, the construction of the legal basis 

for the request for the payment of the advance depends on the general provisions of a civil 

code. There might be doctrinal pitfalls under such solutions that can be solved by including 

the explicit provision in the arbitration laws which will determine the parties‘ liability to be 

joint and several. Such provision exists, for example, in Article 37(1) of the Swedish AA: 
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―The parties shall be jointly and severally liable to pay reasonable compensation to the 

arbitrators for work and expenses.‖ Despite this clear provision on the nature of the 

obligation to pay the fees, Article 38(1) of the Swedish AA provides for the substitute 

payment only as an option, and not the obligation, for the non-defaulting party, which 

seemingly contradicts the concept of the joint and several liability of the parties as provided 

under Article 37(1). Also, this section refers to the obligation to pay the fees, not the advance 

on costs. Leaving this contradiction aside, the Swedish legislator, the Stockholm Chamber of 

Commerce, and the Swedish Supreme Court differentiated the solutions available to the 

parties arbitrating under the 2010 SCC Rules and to those arbitrating in ad hoc settings within 

Swedish jurisdiction, i.e. without an agreement on the application of these Rules.  

Namely, while the 2010 SCC Rules explicitly provide for a possibility to make a 

request to the tribunal for reimbursement, the Swedish Supreme Court decided in 2000 that 

such a request is not possible in ad hoc arbitration.
246

 This decision will be discussed in more 

details under the next section where the procedural duty approach is analysed because 

although the Swedish AA contains a provision that provides for a joint and several liability of 

the parties to pay the costs, this obligation is not a substantive obligation, according to the 

Swedish court practice. 

On the other hand, similarly to the Swedish AA, the 1996 EAA provides that ―[t]he 

parties are jointly and severally liable to pay to the arbitrators such reasonable fees and 

expenses (if any) as are appropriate in the circumstances.‖ The enforcement of this liability 

is guaranteed provisions under Sections 28 and 41 of the 1996 EAA.
247

 Section 28 of the 

1996 EAA will be addressed as the plausible legal basis for the non-defaulting party to file a 

claim before the tribunal to order the other party to make the payment of its share. Section 41 
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of the 1996 EAA, on the other hand, can be used both as a basis for such a claim as well as 

for the legal basis for the claim of immediate reimbursement, when substitute payment is 

made.  

Section 41(7)(d) of the 1996 EAA provides that ―[i]f a party fails to comply with […] 

peremptory order, then, […] the tribunal may […] make such order as it thinks fit as to the 

payment of costs of the arbitration incurred in consequence of the non-compliance.‖ A 

peremptory order can be rendered by the tribunal under Section 41(5) when the defaulting 

party ―without showing sufficient cause fails to comply with any order or directions of the 

tribunal.‖ Therefore, it is considered that this Section offers a cure for the non-defaulting 

party who wishes to ask the tribunal to order the defaulting party to make a payment as well 

as to the non-defaulting party who wishes to make a substitute payment and ask for the 

immediate reimbursement.
248

  

This remedy, which is provided under the 1996 EAA, speaks in favour of qualifying 

an obligation to pay the advance as substantive obligation mutually owed between the parties. 

This was confirmed by the English court in 2014 when it decided in the case BDMS Ltd 

[―BDMS‖] v Rafael Advance Defence Systems [―Rafael‖] [―BDMS decision‖ or ―BDMS 

case‖], on whether the respondent‘s breach of arbitration agreement, which consisted of the 

failure to pay its share of the advance, is repudiatory.
249

 The English High Court accepted the 

contractual approach regarding the obligation to pay the shares of the advance when 

addressing the issue and hence it concluded that the respondent‘s non-payment constituted a 

breach of the contract.
250

 In other words, the obligation to pay the advance, under the 1998 
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ICC Rules, which were applicable in that particular case, was considered by the English High 

Court to be a contractual obligation.  

 Although the choice of the arbitration rules is considered to form a part of the 

arbitration agreement, the English, and the ICC tribunals‘ approach differs from the one, for 

example, taken in the German law. In the former two examples, the obligation to pay the 

advance becomes a part of the arbitration agreement by virtue of the arbitration rules chosen 

by the parties. Under the latter, it can be stated that such an obligation does not become part 

of an arbitration agreement by virtue of the chosen arbitration rules, but rather that it is 

inherent to every arbitration agreement.
251

 The explicit reference through the choice of the 

applicable arbitration rules to an obligation to pay the advance does not make it by itself 

material and enforceable, unless an arbitration act does not contain a provision as the one 

stipulated in Section 39 of the 1996 EAA, which states that ―[t]he parties are free to agree 

that the tribunal shall have power to order on a provisional basis any relief which it would 

have power to grant in a final award”, which ―includes, for instance, making […] an order 

to make an interim payment on account of the costs of the arbitration.‖ However, ―[u]nless 

the parties agree to confer such power on the tribunal, the tribunal has no such power.‖ This 

qualification will hence depend, in the end, on the legislators or national courts‘ discretion, 

and finally the policy which they decide to adopt. This is an important consideration to be 

taken into account when deciding before which forum a claim should be brought.  

                                                                                                                                                        
mandatory terms in which Article 30(3) is expressed – ―shall be payable‖. In the present case it was expressly 

agreed that the arbitration ―shall take place under the rules of the International Chamber of Commerce‖ and 

thereby that the parties would, as a matter of contract, comply with mandatory requirements imposed on the 

parties under the Rules. The contractual approach is also consistent with the only common law court decision to 

which I was referred, namely the Alberta Court of Appeal decision in Resin Systems Inc. v Industrial Service & 

Machine Inc [2008] ABCA 104 , considered further below, which emphasised the breach of a mandatory rule by 

the ―defaulting party‖. I accordingly conclude that a failure to pay the advance required under Article 30(3) does 

involve a breach of the arbitration agreement.‖ 
251

 Fadlallah, ―Payment of the Advance to Cover Costs in ICC Arbitration: The Parties‘ Reciprocal 

Obligations,‖ 55. 
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 At this point, a brief overview should be made. Under the German, Swiss, and English 

law and in the practice of the ICC tribunals, the obligation to pay the share of the advance is 

considered to be a substantive obligation owed by each party to the other one, arising from an 

arbitration agreement. In the Swedish jurisdiction, this is so only under the SCC Rules which 

provide explicitly for the possibility of the reimbursement claim. Besides this, there are other 

nuances regarding the claim on reimbursement which need to be taken into account and 

which call for the proposal of the uniform approach in this matter. Under German law, the 

reimbursement is possible due to qualification of the parties‘ obligations as the liability of 

joint and several debtors. Under Swiss law the claim for the reimbursement should be formed 

as a claim for damages. The 1996 EAA explicitly provides for the grounds on which such a 

claim can be filed, recognizing indirectly the material nature of this obligation. The nuances 

among these legal systems create legal uncertainty for arbitral tribunals and parties in 

international arbitration, and calls for providing uniform solutions under national arbitration 

laws and arbitration rules.  

The legal basis for such a claim should be independently provided in arbitration laws, 

in order to exclude the variety of the legal grounds, which change from one legal system to 

another. However, even if arbitration laws provided for specific grounds based on which the 

non-defaulting party can seek the reimbursement of substitute payment, this does not clarify 

the situation regarding the possibility to sue the defaulting party and then ask the court or the 

tribunal to order the defaulting party to pay its share of an advance, i.e. to require specific 

performance. This requires observing whether any of the legal grounds for the reimbursement 

claim can be used as a basis for the non-defaulting party to seek specific performance against 

the defaulting party.  

Under German law, in which the payment of the share of advance is owed by the 

parties to one another, Section 426(2) of the German CC does not suffice as the legal basis 
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for a request for specific performance, since this Section governs the debtors‘, i.e. parties‘, 

obligation which they jointly and severally owe to the arbitrators. The object of this 

obligation is a payment of the share to the arbitrators or the arbitral institution, i.e. the 

performance for the benefit of a third party. If this qualification of the legal relationship 

between the parties is adopted, under Sections 328 – 335 of the German CC, which governs 

contracting for the benefit of a third party, the non-defaulting party would have a right to 

demand the performance to the arbitrators (institution) under Section 335 of the GCC.
252

  

According to Swiss law, the damages can be used as a legal basis for a claim only if 

the non-defaulting party makes the substitute payment. If no such payment is made, no 

damages are incurred, although there is a breach.
253

 According to the Swiss doctrine, the 

possible claim for specific performance can be substantiated on the basis of the principle of 

good faith, in accordance with which the parties to the arbitration agreement are obliged ―to 

omit all conduct which might delay the normal process of the arbitration proceedings.‖
254

 

Finally, under the 1996 EAA, as mentioned above, Sections 28(5) and 41(7)(d) can be a valid 

basis for the non-defaulting party to file a claim before the tribunal against the defaulting 

party who failed to pay its share of advance.
255

 The legal remedies available under Section 

41(7)(d) were already explained above
256

, while under Section 28(5) of the 1996 EAA, it is 

derived that the arbitrators have a right to bring the claim against a party who fails to pay the 

                                                 
252

 Section 335 of the German CC: ―The promisee may, where a different intention of the parties to the contract 

may not be assumed, demand performance for the third party even if the latter is entitled to the right to 

performance.‖ 
253

 Rohner and Lazopoulos, ―Respondent‘s Refusal to Pay Its Share of the Advance on Costs,‖ 554. 
254

 Ibid., 555. 
255

 Wong and Siwy, ―Recalcitrant Parties and the Tribunal‘s Power to Order Cost Advance Payments,‖ 214. 
256

 Section 41(7)(d) of the EAA provides that ―[i]f a party fails to comply with any other kind of peremptory 

order, then, […] the tribunal may do any of the following: […](d) make such order as it thinks fit as to the 

payment of costs of the arbitration incurred in consequence of the non-compliance.‖ A peremptory order can be 

rendered by the tribunal under Section 41(5) when the defaulting party ―without showing sufficient cause fails 

to comply with any order or directions of the tribunal‖. A non-defaulting party can based on these provision 

seek for the peremptory order in case of non-compliance with the obligation to pay the share of the advance.  
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share of advance, but at the same time, a right to ask the tribunal to initiate such a claim is 

given to the non-defaulting party as well.
257

  

Although research shows that the claim for the payment in this particular matter is not 

as frequently filed by the parties or discussed in the doctrine, most probably due to the 

reasons of efficiency, nevertheless it should not be neglected in this analysis. Once the 

obligation to pay a share of an advance is qualified as a substantive obligation, the non-

defaulting party should be allowed both to require the payment to be made by the defaulting 

party or to make a substitute payment, and then seek for the reimbursement. Due to the lack 

of regulation in this matter of arbitration, various legal systems provide not only for different 

remedies regarding the reimbursement claim. In some jurisdictions having a right for such a 

claim does not guarantee one the right to seek specific performance.  

As shown above, the contractual approach qualifies the parties‘ obligation to pay the 

advance on costs as a mutually owed substantive obligation, in case of a breach, the non-

defaulting party has a right to request specific performance or reimbursement of substitute 

payment, based on the law applicable on the arbitration agreement. Although this approach 

may be described as the prevailing one, the procedural duty approach and the interim 

measures approach provide testimony for the non-harmonization of this area of arbitration 

law. The qualification of the nature of the obligation will depend on the national courts‘ and 

arbitral tribunals‘ will. This is an important consideration to be taken into account when 

determining before which forum a claim should be brought. The possible forums are both the 

arbitral tribunal and the national court. Advantages and disadvantages of both of these forums 

are discussed under next section. 

                                                 
257
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III.2.1.2 Forums Which Can Decide on the Advance-Related Claims  

 

Once the obligation to pay the share of an advance is considered to be substantive and 

there is right to seek reimbursement, i.e. it is perceived as specific performance, then it 

remains to be seen which forum would be the adequate one for these claims. According to the 

1996 EAA, the appropriate forums are the national court under the Section 28(5) and the 

arbitral tribunal under the Section 41. In other words, the tribunal will initiate the proceedings 

regarding its fees before a national court, while the non-defaulting party may ask from a 

tribunal to issue a peremptory order, if the other party fails to pay its share of advance. The 

division between these two forums is not so clear in other jurisdictions. In general terms, one 

of the advantages for the arbitral tribunal‘s jurisdiction is cost and time efficiency of the 

procedure, which can be achieved by not commencing parallel proceeding before a court.
258

 

Further, it is argued that if the tribunal is competent to decide on them, this may deter 

defaulting parties from defaulting in the first place.
259

  

More specifically, when deciding on a suitable forum, the attention needs to be given 

also to the division between a claim for reimbursement and a claim payment of the share. 

Regarding the forum to which the non-defaulting party may turn to with its claim for 

reimbursement, the doctrine does not question the national courts‘ jurisdiction over such 

claims. Even more, in the German doctrine and jurisprudence, it was considered that only 

courts have jurisdiction to decide on the claims related to payment.
260

 This German 

perspective, as it will be shown below, was questioned in the doctrine. The doctrine now 

suggests a different approach which allows the tribunals to decide on the reimbursement 
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 Tamminen, ―The Obligation to Pay the Advance on Costs under the Vienna Rules and Austrian Law,‖ 297. 
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 Pitkowitz, ―Shared Funding of Arbitration Proceedings: Fact or Fiction?,‖ 37; Tamminen, ―The Obligation to 

Pay the Advance on Costs under the Vienna Rules and Austrian Law,‖ 293. 

C
E

U
eT

D
C

ol
le

ct
io

n



108 

 

claims.
261

 The Swiss doctrine considers the tribunal to be an adequate forum for such claims 

as well.
262

 

Nevertheless, there are plausible doctrinal doubts whether arbitral tribunals have the 

power to decide on these claims. These doubts need to be addressed at this point. It was 

discussed in the doctrine whether the arbitral tribunal‘s decision on a claim for 

reimbursement would represent a decision in causa sua and whether the claims arising under 

the arbitration agreement could generally be decided by the tribunals.
263

 However, both of 

these concerns can be persuasively contradicted. The tribunal which is deciding on the 

reimbursement of substitute payment is not deciding on its own matter since by then it has 

already received the payment of the whole advance, which was provided by one of the 

parties. Indeed, the source for the substantive obligation of the parties to pay its shares of the 

advance, owed to each other or to the tribunal, is the arbitration agreement. However, when 

the claim for the reimbursement is submitted, the tribunal is dealing only with the substantive 

obligation to pay the share which parties owe to each other and not with its entitlement to 

require it. Therefore, the tribunal will not be deciding in its own cause, but solely in the 

parties‟ matter. The commentators confirm such conclusion.
264

  

Similarly, the claims arising under the arbitration agreement should be considered to 

fall under the tribunal‘s jurisdiction due to the auxiliary nature of the arbitration agreement to 

the underlying contract.
265

 The exception to such scope of tribunal‘s jurisdiction should be 

that the tribunal cannot be the judge in its own matter, which is not the case when the claim 

for reimbursement is filed. However, it may be argued differently. Namely, in a case of 

arbitration rules or a parties‘ agreement providing specifically for the tribunal‘s power to 
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render such decision, it is clear that the parties predicted such claims and clearly agreed for 

them to be within the scope of tribunal‘s jurisdiction. Widening this scope without the 

parties‘ consent, especially the defaulting party‘s consent, would violate the parties‘ 

agreement. The principle of efficiency of arbitration or a deterring argument should not 

override the demand for the parties‘ ability to predict at the moment of the conclusion of the 

arbitration agreement which claims can be brought to the tribunal.  

 Moreover, arbitration clauses usually provide that ―all disputes arising out of or in 

connection with the present contract‖
266

 will be resolved in arbitration proceedings. In that 

regard, the claim for reimbursement could not be characterized as ―arising out of or in 

connection‖ with underlying contract, but rather from the arbitration agreement itself.
267

 In 

other words, although under the contractual approach, the obligation to pay the share of the 

advance arises from the arbitration agreement, the tribunal would seem not to be suitable 

forum to decide on the claims arising from such an obligation. Therefore, a more suitable 

forum to decide upon such claims would be, under this argumentation, national courts. This, 

however, is not a conclusion with which the doctrine would agree. Quite the opposite, the 

research showed that the doctrine is trying to argue for the tribunal‘s jurisdiction in this 

matter.
268

 

The third reason which is discussed as a plausible reason to deny the tribunal 

jurisdiction over such claims is based on the fact that it is usually the arbitration institution 

which is in charge of the advance on costs.
269

 This is, however, not a plausible argument once 

we assume that the obligation to pay the share of advance is a substantive obligation. Arbitral 
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 See Standard and suggested arbitration clause under ICC Rules. 
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institutions have no power to decide on the substantive claims of the parties, and, therefore, 

their assistance in the collection of the payments should not be regarded as a denial of the 

tribunal‘s power on such claims between the parties.
270

  

The same dilemma regarding the tribunal‘s jurisdiction is posed when it comes to a 

claim for ordering the defaulting party payment of its share of the advance, i.e. it is still 

questionable whether the tribunal can render an award ordering the defaulting party to pay its 

share to the tribunal. It is possible to argue that by rendering an award in which the payment 

is ordered would be a decision in its own matter, and, therefore, should not be allowed.
271

 Not 

all scholars agree with such a conclusion, for the decision on advance is, in their opinion, the 

enforcement of the right of the party to obtain from the defaulting party the payment of a 

share of arbitrator‘s fees, and not the ruling on its own fees.
272

  

While the conclusion that a decision on specific performance is not a decision in 

causa sua might be defendable in institutional arbitration, it might harder be to make that 

argument equally strong in ad hoc settings. Namely, in ad hoc arbitration, in which there is 

no schedule of costs, one needs to be aware that a possible reason for the non-payment might 

be that the defaulting party does not agree to the amount set by the tribunal. If a party refuses 

to pay its share because it does not accept the amount, the following issue arises: whether 

there is a substantive obligation to pay at all? For comparison, in institutional arbitration the 

amount is determined in accordance with the schedule which was accepted in advance by the 

parties who agreed on the arbitration rules. The amount which is afterwards determined 

according to such a schedule does not, therefore, touch upon the existence of a substantive 
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 It was similarly argued in: Ibid., 556. The authors stated that the tribunal‘s adjudication on reimbursement is 

not inconsistent with the fact that the institutions are in charge on collection, since the institutions do not have a 

power to compel the non-defaulting party to pay, and the tribunal is deciding on a breach of the arbitration 

agreement and not of the arbitration rules. 
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obligation to pay such amount. The reason is simple: the parties knew or could have known 

the amounts which they are going to be requested to pay and consequently, their obligation to 

pay such an amount was triggered at the moment of the conclusion of an arbitration 

agreement. There is, nevertheless, still an outstanding question of what if a party does not 

agree to the amount, especially if such an amount was set by the tribunal. For example, both 

under the German arbitration law and the 1998 DIS Rules, it is the tribunal who determines 

the costs, so the institutional and ad hoc arbitration resemble each other in this regard more 

than under other arbitration rules and jurisdictions.  

If the parties and the arbitrators never agreed on the amount to be paid and there is no 

other method for the determination provided, the issue is whether the parties are obliged to 

pay at all. If the answer was positive, the arbitrators would be free to impose any amount 

they wish on the parties and as long as one of the parties agrees on it, they could issue an 

order for specific performance requiring the payment, or the agreeing party could advance the 

whole amount and require reimbursement. According to the reasoning given by the German 

Federal Supreme Court the 2012 decision mentioned above [see under 1.2.2.a], in a case 

when a non-paying party reimbursed the party who paid the advance, but disagreed with the 

amount of such advance, the party would have to refer its claim regarding the amount of the 

advance to a national court.
273

 In other words, in such a situation, the obligation to pay the 

advance would exist, and the remedy for a party disagreeing with the amount would be to file 

a claim before a national court. The German Federal Supreme Court supported such a 

solution with Section 315 of the German CC. Section 315 of the GCC provides: ―Where 

performance is to be specified by one of the parties to the contract, then in case of doubt it is 

to be assumed that the specification is to be made at the reasonably exercised discretion of 

the party making it.‖ The paragraph 3 of Section 315 provides further that ―[w]here the 
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specification is to be made at the reasonably exercised discretion of a party, the specification 

made is binding on the other party only if it is equitable‖ and ―[i]f it is not equitable, the 

specification is made by judicial decision.‖ The remedy is clear, but the question remains: do 

the parties empower the tribunal with a unilateral right of specification in ad hoc settings?  

As it was discussed in a Chapter II, the method for a calculation of the fees, and also 

for the calculation of the advance, is dependent on the negotiation between the arbitrator(s) 

and the parties. If the agreement is not reached as to the method, and subsequently as to the 

amount, the tribunal is to set the fees, and the parties can get recourse in the national court for 

a possible adjustment. It follows that the lack of an agreement as to the amount of fees in ad 

hoc setting does not touch upon the parties‘ obligation to pay the advance on costs, which 

could be a too extensive conclusion as discussed under III.2.1. Nevertheless, any other 

conclusion could be a basis for a dilatory tactic of a party resisting the arbitration who would 

not agree to any amount suggested by the tribunal, forcing the other party to cover it. In such 

a situation, it would even be questionable as to whether there is an obligation to pay the costs 

allocated under the last award, since the obligation to pay never came to existence. The 

resolution on this matter would once again fall to the national courts, practically leading to 

the similar dispute resolution mechanism as if the parties are required to request the court for 

an adjustment of fees, but only with a different burden of proof.  

The German Federal Supreme Court was also clear regarding the appropriate forums 

who can hear the claims regarding the costs. Any claim regarding the reimbursement of the 

advance should be referred to a national court and during those proceedings the tribunal shall 

stay the arbitration proceedings.
274

 The order to pay the share could not be a matter brought 

before the tribunal as well, as the same court stated that the payment of the fees cannot be 
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decided in the award - the tribunal can only suspend its work or continue with the 

proceedings and then subsequently litigate for its fees and expenses before a national court.
275

  

The choice between the court and the arbitral tribunal as an appropriate forum for 

hearing the advance-related claims should be based on the practical repercussions. For 

example, in case of a claim for reimbursement, it would be more efficient for the non-

defaulting party to seek the reimbursement before an arbitral tribunal. Once the substitute 

payment is made, the arbitral tribunal will continue with its work. Since, as discussed above, 

the tribunal has an authority to render a decision concerning the reimbursement claim, this 

would be a more practical solution for a non-defaulting party. The other solution, which is the 

commencement of court proceedings in this matter, would incur unnecessary costs for the 

party. 

The choice of a forum when the non-defaulting party wishes to ask for the payment of 

the share to the tribunal or the institution, requires further practical observations. For 

example, the non-defaulting party will most likely not be in a position to obtain such a court‘s 

decision within the deadline set for the payment of an advance, and the arbitration 

proceedings will, consequently, be terminated, without any prejudice to start the new ones 

[see III.1.2]. The commencement of the new arbitration proceedings will be postponed and it 

will depend on the court‘s decision on this matter. During that time, the statute of limitations 

for the main claims will continue to run. On the other hand, if the non-defaulting party 

decides to sue before a tribunal, in case where there is no specific provision on tribunal‘s 

jurisdiction in this matter, it is questionable whether the tribunal or the institution will accept 

to continue with regard to such a claim, while only one share of the advance is paid.   
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The form of the decision and, consequently, the enforcement issues may also 

contribute to this debate, and for that reason they are discussed under Part III.3 of this 

Chapter. Before that, other approaches as to the qualification of the nature of the payment of 

the advance are discussed. The following section explains the procedural duty approach.  

 

III.2.2 The Procedural Duty Approach: A Bifurcated Stance in the Swedish and the 

Austrian Jurisdiction 

 

Quite the opposite view is taken in the doctrine and practice by those who consider 

the obligation to pay the advance to be merely a procedural duty. In other words, defaulted 

payment of the share of the advance has only procedural consequences, such as the 

termination of the proceedings, or the presumed withdrawal of the claim. From the 

procedural duty approach, it also follows that there is no possibility to file a claim for the 

immediate reimbursement of substitute payment.
276

  

The Austrian jurisdiction is a rare example of jurisdiction in which this approach is 

adopted, at least in ad hoc settings. Scholars consider that under the Austrian Code of Civil 

Procedure [―Austrian CCP‖]
277

, the decision on reimbursement can be a part of a final award 

rendered by the arbitral tribunal or decided by the state court after the conclusion of the 

arbitral proceedings which ended without an award.
278

  This is a direct repercussion of the 

fact that in the Austrian doctrine, the arbitration agreement is considered to be a procedural 

contract, while the claim for costs in Austrian litigation is merely a procedural claim.
279

 This 
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doctrinal view is especially relevant for ad hoc arbitrations in which it can be considered to 

be applicable till this date.  

The jurisprudence confirmed this doctrinal approach. The Higher Regional Court of 

Vienna held that the tribunal ―exceeded the limits of its responsibility‖ by rendering a partial 

award in which it ordered the respondent to immediately reimburse claimant for its substitute 

payment.
280

 The partial award was, however, rendered under the 2006 Vienna Rules. The 

Court reasoned that ―the parties agreed that the arbitral tribunal had jurisdiction over their 

substantive-law disputes out of the contract (…) but not over substantive-law claims which 

resulted from the arbitration clause itself (…)‖.
281

 The Court‘s decision should still be 

considered binding for ad hoc tribunals with their seat in Austria. Such perspective, however, 

received a critique by other commentators, who provided a persuasive doctrinal 

argumentation for the arbitration agreement as a possible source of the obligation to pay the 

advance which is to be considered a substantive obligation and for the legal basis of the claim 

for the reimbursement under Section 1042 of the Austrian Commercial Code which regulates 

unjust enrichment.
282

 The Austrian jurisprudence confirmed that the decision on the 

reimbursement of substitute payment cannot be rendered by national courts as well.
283

 

It will be interesting to see how will the novelty on this matter, which was introduced 

in the 2013 Vienna Rules, be implemented within this jurisdiction. The 2013 Vienna Rules 

now explicitly provide that the tribunal may order the non-paying party to reimburse the 

paying party, but only ―to the extent it finds that it has jurisdiction over the dispute‖. This 
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stipulation in the rules was introduced solely to avoid any confusion on whether the tribunals 

have jurisdiction to decide on this matter.
284

 The tribunal‘s jurisdiction is hence a prerequisite 

to establish contractual basis for the claim on reimbursement.
285

 However, since otherwise, 

i.e. without the application of the 2013 Vienna Rules, the Austrian court came to a conclusion 

that this is solely a procedural duty and that the tribunal has no jurisdiction to decide upon it, 

the enforcement of such a tribunal‘s decision could be rejected as to be a decision rendered in 

excess of the tribunal‘s mandate.  

On the other hand, the courts can also conclude that by agreeing to the 2013 Vienna 

Rules, the parties agreed to expand the tribunal‘s scope of jurisdiction over such claims as 

well. This, however, also means that it is up to the parties to agree on the nature of such an 

obligation and the forum where they wish to vindicate such substantive rights. The 

reconciliation of the solution provided in the 2013 Vienna Rules and the stance adopted 

within the Austrian legal system will be an interesting development to follow, especially 

given that the rule regarding the right of the party to make a request to the tribunal for the 

reimbursement of substitute advance was proposed by the Working Group and incorporated 

in the government‘s draft, but never in the final version of the Austrian CCP.
286

  

A similar attempt was done when the Swedish AA passed in 1999 and the refusal to 

implement such an explicit right into this Act was used as a justification later by the Supreme 

Court to deny the non-defaulting a right to ask for the reimbursement, as it will be explained 

below.
287

 Article 37(1) of the Swedish AA provides that ―[t]he parties shall be jointly and 

severally liable to pay reasonable compensation to the arbitrators for work and expenses.‖ 

This provision which indicates the substantive nature of the obligation to pay the advance and 
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the right of the arbitrators to receive the payment from only one of the parties, while it is up 

to the parties to arrange their mutual obligation afterwards. On the other hand, Article 38(1) 

of the Swedish AA provides for the substitute payment as an option for the non-defaulting 

party which is not obliged to cover the whole debt and this seems to contradict the concept of 

the several liability of the parties as provided under Article 37(1). The Swedish legislator, the 

Stockholm Chamber of Commerce, and the Swedish Supreme Court differentiated the 

solutions available to the parties arbitrating under the 2010 SCC Rules and the parties 

arbitrating in ad hoc settings in Sweden, i.e. without an agreement on the application of these 

rules. Similarly to the contradiction within the Austrian jurisdictions, in the settings where the 

parties did not explicitly provide for such a solution, the obligation to pay the advance is only 

a procedural duty, while by agreeing on the applicability of the 2010 SCC Rules the parties 

integrate the payment obligation owed to each other into their contract, enforcement of which 

is put under the jurisdictions of the arbitral tribunal. 

To be more precise, Article 45(4) of the 2010 SCC Rules explicitly provides for the 

possibility to make the request to the tribunal for reimbursement, while the Swedish Supreme 

Court decided in the Case No. T 5119-99 that such a request is not possible in ad hoc 

arbitration, or at least where there is no parties‘ agreement on the matter. The Swedish 

Supreme Court was reluctant to grant such a right for several reasons. Firstly, because it 

found that ―it would not be compatible with the fact that a party is not, as against the 

arbitrators, liable to make the payment‖.
288

 Secondly, such payment would entail 

enforcement issues since ―several enforcement titles could be issued for the same amount‖.
289

 

The Court also stressed that such a right was considered during the preparatory works to the 

Act of 1999, but was not proposed in the end. Consequently, in that light, the Swedish 
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Supreme Court held not ―suitable to introduce, by way of case law, a provision on right of 

temporary regress‖.
290

 

The Swedish Supreme Court‘s reasoning is persuasive, especially in relation to the 

fact that this issue and a plausible solution were discussed and rejected by the legislator. 

When deciding that the creation of such right by case law is not an appropriate venue, the 

Court obviously recognized the legal consequences such a right could entail and it paid due 

attention to legal certainty. However, the Swedish Supreme Court held that such a request is 

not granted, unless the parties have agreed otherwise. Although it was previously stated that 

party autonomy could integrate such a right into their contract, this seems to contradict with 

the Supreme Court‘s opinion.  

The parties‘ agreement would establish clear ground for such a request, but the 

parties‘ agreement would not solve the issue of the several enforcement titles, i.e. the interim 

decision on the reimbursement or payment of the advance and the last award in the arbitral 

proceedings, which was the main concern of the Swedish Supreme Court. If the Court‘ 

motivation was to provide legal certainty and prevent undesirable legal consequences in 

enforcement proceedings, it is difficult to assume that the parties‘ agreement can override 

these principles, since the parties will most likely not provide details on such subsequent 

procedure in their agreement. In the end, the result is similar to the one under Austrian law. 

There is no right to recourse for the reimbursement or payment of the advance during 

arbitration proceedings and the parties need to wait till the end of the proceedings for the final 

allocation of costs in order to receive reimbursement.
291

   

Moreover, under both of these legal systems, it seems that the parties are free to 

provide for the possibility of such a request to be submitted solely to the arbitral tribunal, 
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while it would seem impossible to compel the national courts to decide on such a matter since 

national law does not allow them. Also, the national courts are still in charge of the 

enforcement of the tribunal‘s decision made upon such a request, so they will have the last 

word as to the qualification of the nature of the obligation. In the Austrian jurisprudence, a 

somewhat bifurcated approach seems to prevail, as the Austrian Supreme Court confirmed its 

readiness to recognize foreign arbitral awards on the reimbursement, although under Austrian 

law such a claim is considered outside of the scope of tribunal‘s jurisdictions.
292

 Enforcement 

related issues of the separate award and other decisions related to the payment of the advance 

on costs will be further discussed in Part III.3 of this Chapter. 

The contractual approach was in certain cases dismissed in the ICC practice as well, 

and the procedural duty approach was adopted. For example, in the ICC case 12491, the 

arbitral tribunal held that the provision on the advance in the 1998 ICC Rules is exclusively a 

condition precedent to the implementation of the arbitration.
293

 The arbitral tribunal 

recognized only the procedural consequences as possible consequences of the non-payment: 

the non-defaulting party can either choose to pay the entire amount on advance or if such 

payment is not made, the claim is deemed withdrawn.
294

 However, this approach still remains 

advocated in a minority of cases and doctrinal opinions. It leaves the non-defaulting party 

without any access to the tribunal unless it is ready to make the substitute payment, while the 

contractual approach provides such a party with other remedies that do not put the whole 

burden of costs on its side. The following section will present the approach which can be seen 

as a compromise between these two: the interim measures approach. 
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III.2.3 The Interim Measure Approach: A Compromise between the Contractual and 

Procedural Duty Approaches 

 

Under the interim measures approach it is considered that there is no contractual 

obligation among the parties to pay the advance, but rather solely between the parties and 

arbitral tribunal (institution).
295

 By dismissing the contractual obligation between the parties, 

i.e. the substantive obligation which the parties owe to each other, the interim measures 

approach is very similar to the opinion that such obligation is only a procedural duty. Such a 

conclusion is justified to a certain extent. The doctrine, courts, and arbitral tribunals consider 

under this approach any decision rendered on the payment of an advance to be a procedural 

decision of administrative nature.
296

 The difference is the fact that there is a possible remedy 

for the parties in the form of the tribunal‘s decision, unlike under the procedural duty 

approach.  

 A request for the interim measure based on the non-payment of the advance will, 

however, depend on the applicable arbitration rules and the provision regarding these 

measures. According to Article 28(1) of the 2012 ICC Rules ―(…) the arbitral tribunal may, 

at the request of a party, order any interim or conservatory measure it deems appropriate”. 

In the ICC case No. 11405, the tribunal granted such a remedy in a case regarding the non-

payment of an advance. When deciding on whether the prerequisites for such an interim 

measure were fulfilled, the tribunal concluded that it ―has to consider and balance the 

legitimate interests of both parties‖. Following that approach, it stated that while the claimant 

clearly showed its legitimate reason to seek for an interim measure, this being the 

respondent‘s financial difficulties, the respondent failed in doing so. Also, the arbitral 
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tribunal concluded that ―a condition of particular urgency or of irreparable prejudice should 

not be required‖. 

This solution was not available under the 2006 Vienna Rules, which provided in 

Article 22(1) that interim measures can be taken if the arbitral tribunal considers them 

―necessary in respect of the subject matter of the dispute, as otherwise the enforcement of the 

claim would be frustrated or considerably impeded or there is a danger of irreparable 

harm.‖ The jurisprudence held that this rule excluded or, at least, limited the possibility to 

grant an interim measure for the immediate reimbursement of the costs in two regards. First, 

the reasons for the exclusion of a possibility for granting such measures in case of the non-

payment of the advance was the fact that they were only available in respect of the “subject 

matter of the dispute‖ which the advance certainly is not.
297

 The second limitation was that 

the requesting party needed to prove a possible frustration or impediment of enforcement or 

danger of irreparable harm. Both of these would be on the non-defaulting party to prove as a 

consequence of non-payment by the other party.
298

 

The 2013 Vienna Rules in Article 33(1) excluded these limitations by simply 

providing that ―the arbitral tribunal may at the request of a party grant interim or 

conservatory measures against another party.‖ The exclusion of these limitations does not by 

itself mean that the interim measures approach will be adopted by the arbitral tribunals. 

Nevertheless, in case they decide to adopt it, they will not be prevented by the language of 

the rule. However, the limitations are still left in Section 593(1) of the Austrian CCP
299

, 

which means that an interim measure as a remedy for the non-defaulting party in ad hoc 
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arbitration would not be available within this jurisdiction. A tribunal in a French jurisdiction 

came to a different conclusion. In 1998 the Tribunal de grande instance Beauvais ordered the 

respondent, who failed to make a payment of its share of an advance under the 1998 ICC 

Rules, in a form of an interim measure.
300

  

Although this approach is a compromise between contractual and procedural duty 

approaches, it has been criticized from the perspective of both of these approaches. Scholars 

supporting the contractual approach have stated that the interim measures approach ―has not 

gained wider significance‖.
301

 Moreover, the ICC tribunal, supporting the procedural duty 

approach in the ICC case No. 12491, dismissed the interim measure approach on similar 

grounds by concluding that such a decision ensures neither the effectiveness of the 

subsequent award on merits nor security for an award on costs.
302

 However, there are also 

ICC tribunals which reached a decision declaring the obligation to pay the advance to be of 

administrative nature. For example, in an interim award rendered on March 26, 2002, the ICC 

sole arbitrator decided that the provision on interim measures of the ICC Rules covers the 

issue of payment of the advance as well.
303

 The same tribunal stated that the contractual 

nature of the obligation to pay the advance cannot be established either under the ICC Rules, 

or under the applicable laws.
304

 The main reasoning, made under the ICC Rules by the 

tribunal was that the power of the ICC court  

―to discharge the parties from the obligation to pay each half of the global 

advance on costs, by fixing separate advances, implies that the parties are not 
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contractually bound (each towards the other) to pay half of the advance on costs 

when a counterclaim is raised.‖
305

  

Since fixing the separate advance works as a protection of the claimant against excessive 

counterclaims submitted by the respondent (counter-claimant) and hence the respondent 

(counter-claimant) ―should not be allowed to pay alone the global advance on costs and then 

be entitled to be reimbursed by the claimant (and counter-respondent).‖
306

 In other words, 

the tribunal stated that  

―if it is justified that a claimant should not be obliged to pay an excessive amount 

for the advance on costs because the respondent has presented […] counterclaim, 

the same protection should be given to the respondent.‖
307

 

Both the contractual and the interim measures approaches provide the non-defaulting 

party with a possible remedy. There are, however, differences between certain aspects of 

granting such remedy. The main differences are related to the burden of proof rules and the 

form of the decision that can be rendered. The interim measures approach is more restricting 

regarding the burden of proof rules for a non-defaulting party than the contractual one. While 

the latter places the burden of proof in order to be excused from its obligation to pay its share 

of advance on the non-paying party, the former puts burden of proof to show legitimate 

reason for asking such a remedy on the non-defaulting party.
308

 

The form of decisions is the second difference. Arbitration rules having specific rule 

on this issue provide for the tribunal to render a decision on the reimbursement in the form of 

                                                 
305

 Ibid., para. 17. 
306

 Ibid., para. 18. 
307

 Ibid. 
308

 Secomb, ―Awards and Orders Dealing with the Advance on Costs in ICC Arbitration: Theoretical Questions 

and Practical Problems,‖ 65. 

C
E

U
eT

D
C

ol
le

ct
io

n



124 

 

the award.
309

 Since the contractual approach supposes the existence of a contractual 

obligation and a decision based on the substantive law, the award seems the appropriate form 

for the decision under that approach. This is not to say that there are not any drawbacks of 

this form of a decision. As it will be shown below, rendering an award on the advance-related 

issue may lead to the inconsistency of such an award with the last award in the enforcement 

proceedings under the New York Convention [see III.3.1]. However, under the interim 

measures approach, two types of decisions can be rendered. An arbitral tribunal is usually 

given the opportunity to choose between an award and a procedural order as a possible form 

of the decision.
310

 The ICC sole arbitrator in the interim award rendered on March 26, 2002, 

stated that since the issue was of the “payment of a determined amount of money, the 

Arbitrator considers it appropriate to issue an award, which should be enforceable.‖
311

  

Such a statement that an advance-related decision should be enforceable, especially if 

it is qualified as an award, does not bind national courts. Both procedural orders and awards 

entail certain enforcement issues, which are discussed under the following section. 

 

III.3 Enforcement of the Decisions on the Payment of the Advance on Costs 

 

 When the non-defaulting party has a right under the prospective jurisdiction and it 

pursues it in order to receive the order for the payment of the advance or the immediate 

reimbursement, the last step for it will be the enforcement of that decision. As mentioned 

above, the forms of the decisions which tribunals may render under the contractual approach 

and the interim measures approach are: an award or a procedural order. Both of these 

                                                 
309

 Article 45(2) of the 2010 SCC Rules; Article 30(6) of the 2013 SIAC Rules; Article 42(4) of the 2013 

Vienna Rules. The 2013 Vienna Rules provide that such decision can be in a form of an award or "other 

appropriate form―. 
310

 Article 28(1) of the 2012 ICC Rules. 
311

 ―Parties Not Indicated, 26 March 2002,‖ para. 20. 

C
E

U
eT

D
C

ol
le

ct
io

n



125 

 

decisions serve the non-defaulting party in the enforcement of its rights, but not with equal 

efficiency. In order to provide the party with the most efficient remedy, the tribunals should 

take into account the procedure of enforcement, which is available for certain types of their 

decisions in the jurisdiction of the seat of the arbitration.  

The enforcement of the advance-related courts‘ decisions is not discussed under this 

Chapter merely because the enforcement of these decisions does not raise as many issues as 

the enforcement of the tribunal‘s decisions. The analysis of the enforcement procedure allows 

the top-down perspective as to the qualification of the nature of the obligation in question, 

which provides a clear picture on how legislators and national courts qualify this issue.  

III.3.1 Enforcement of the Awards on the Payment of the Advance 

 

III.3.1.1 Qualification of the Advance-Related Decision as an “Award” 

 

An award as the form of the decision on the reimbursement is an appealing form for 

the decision on the immediate reimbursement at first sight, since it seemingly guarantees 

easier enforcement. However, national courts enforcing the awards look beyond the label it 

was given. There is a certain psychological effect constituted by labelling a decision as an 

award and the probable influence such labelling might have on enforcement.
312

 Before 

deciding on such a label, three questions must be explored before deciding whether the award 

is indeed the suitable type of a decision. Firstly, is the reimbursement of costs a matter that 

can be decided in an award? Secondly, if it is a subject-matter that meant to be settled in an 

award, which type of an award is deemed to be appropriate? And finally, what are the effects 
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of such an award under res judicata doctrine? As it will be explained below, an issue of the 

enforcement of such an award is covered by positive effect of res judicata, but such 

enforcement should be observed also within the negative effect of res judicata and how it 

influences subsequent rendering of a last award and the final allocation of costs.  

 When it comes to the first two questions, due attention needs to be given to the 

definition of an award and to the definition of the types of an award. As already mentioned, 

the qualification of a decision as an award by an arbitral tribunal does not bind the national 

court, as much as the tribunal‘s qualification of the obligation as a contractual one does not 

bind the court. The court may re-qualify a decision labelled as an ―order‖ to be an award, and 

vice versa, it can re-qualify an ―award‖ to be an order.
313

 There is, however, no universally 

accepted definition of an award, while at the same time the qualification of a decision as an 

award provides for the legal consequence of the utmost importance: only an award may be 

set aside or enforced under the New York Convention.
314

 More importantly, such a decision 

cannot be reviewed on merits and is practically enforceable all over the world.
315

 For that 

reason, the qualification of a decision on reimbursement of costs as an award can be of 

crucial importance for the party asking for it.  

 National courts, as will be shown below, which are confronted with requests to set 

aside or to enforce a decision, often focus the debate on whether a decision is an award 

around an issue of the finality of such a decision. However, while the finality of a decision is 

important it is not the only and sometimes not even the decisive quality of a decision which is 

needed in order to qualify such decision as an award.  
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One of the definitions defines an award ―as a final decision by the arbitrators on all 

or part of the dispute submitted to them, whether it concerns the merits of the dispute, 

jurisdiction, or a procedural issue leading them to end the proceedings‖.
316

 There are three 

elements that can be identified in this definition, which a decision must meet in order to be 

qualified as an award: one, it must be made by the arbitrators; two, it has to resolve a dispute; 

and three, it must be binding.
317

  The decision on the reimbursement of costs satisfies the first 

one of these elements. As to the third requirement, decisions which only bind the parties on 

condition that they expressly accept them are not awards.
 318

 Since a decision on 

reimbursement is binding without any condition, it should satisfy also the third element.  

However, it is questionable whether such a decision resolves a dispute. It is 

considered that this element requires that the arbitrators decide the dispute either wholly or in 

part.
319

 Two dimensions can be distinguished in this regard: the first dimension concerns the 

scope of a subject of a decision. The second dimension deals with the nature of a subject. 

According to the scope of a subject, the arbitrators can decide the dispute wholly or in part. 

By deciding on the reimbursement of costs, the arbitrators would decide in part, as it is 

rendered during proceedings, and the remaining material issues are to be resolved afterwards.  

The remaining issue is whether a decision on reimbursement falls within the second 

dimension, i.e. whether the nature of the subject of such a decision qualifies it as an award. 

Orders allowing witnesses testimony and document production are examples of when when 

arbitrators do not decide the dispute.
320

 Considering a decision on reimbursement to be equal 
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to such measures is possible under the procedural duty approach described above. However, 

under the contractual approach, such decision is considered to be a decision on substantive 

obligations under the arbitration agreement, and therefore it is not equal to the measures 

related to evidence production. For that reason, these examples are insufficient to conclude 

whether the reimbursement of costs would be a decision that resolves a dispute. In order to 

make this determination, it is necessary to analyse what is usually the content of the decisions 

which are qualified as awards and as such resolve a dispute.  

The arbitration community, including scholars, arbitrators and arbitration institutions, 

has not yet come to consensus regarding the definition of the different types of awards.
321

 As 

it could have been seen, the terminology is not a decisive factor, but it can be misleading one. 

The principle of efficiency of any proceedings, including the arbitration and the court 

proceedings, requires clarification regarding the different types of arbitral awards. For that 

reason, the terminology used in the analysis of this thesis will be specified according to the 

subject of the decision and used accordingly. Since the classification of awards differs from 

one jurisdiction to another and from one scholar to another, such differences will be duly 

acknowledged in the footnotes.  

There are four types of an award that can have costs as their subject matter: a partial 

award, an interim award, an interlocutory award, and a last award. Here is the overview of the 

main differences between them. A last award, which is often called a final award, is the 

easiest to distinguish from the remaining three. The reason why term final is inappropriate for 

the purposes of this thesis is because finality as a feature of an award is analysed in a section 

related to the res judicata concept. In order to avoid any misunderstandings, this study used 
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the term final award an award which ―puts an end to at least one aspect of the dispute‖ and a 

last award for a decision which ―completes the mission of the arbitral tribunal‖.
322

  

Unlike the last award, the partial and the interim award do not complete the mission 

of the arbitral tribunal, i.e. they do not put an end to arbitration proceedings and it is much 

more difficult to distinguish them. A partial award is a final award that can be defined as a 

decision which ―yield[s] a final settlement of some of the claims submitted to arbitration, and 

they typically have a direct monetary impact‖
323

, or similarly as a decision ―that finally 

dispose[s] of part, but not all, of the parties‟ claims in an arbitration‖
324

. An interim award, 

on the other hand, is either a substitutable term for a partial award or it is considered to be a 

decision ―that does not dispose finally of a particular claim‖.
325

 However, it is sometimes 

considered that an interim award ―may also represent a final word on the merits but usually 

regarding a claim that can be recognized but does not require affirmative enforcement‖, for 

example, in a case of bifurcation of the proceedings where the issue of liability is decided 

separately from the amount of damages.
326

 Finally, the third type of awards are interlocutory 

awards which “are not directed to the merits; they deal with such issues as jurisdiction, and 

the determination of the applicable law‖.
327

 

The purpose of this analysis is not to resolve the long-standing discussion in doctrine 

regarding the definitions of the different types of awards. In any case, although it would be 

                                                 
322

 The author acknowledges that the term final award is an established term in arbitration rules, scholarly work, 

and arbitral practice for the award which concludes the arbitration. However, for theoretical clarity, such 

terminology should not be accepted in thesis. For longer discussion on this issue see: Ibid., 242. 
323

 Tibor Varady, John J Barceló, and Arthur Taylor Von Mehren, International Commercial Arbitration: A 

Transnational Perspective (St. Paul, Minn.: Thomson/West, 2012), 746. 
324

 Born, International Commercial Arbitration, 3015. 
325

 Ibid., 3020; Similarly in: Zuleta Jaramillo, ―The Relationship Between Interim and Final Awards - Res 

Judicata Concerns,‖ 247; Sometimes, a term "interim award" encompasses also decisions having monetary 

effect, or it is considered to be a term which is broader than a "partial award". For the thorough analysis of this 

issue see: Hse Yu Chiu, ―Final, Interim, Interlocutory or Partial Award: Misnomers Apt to Mislead,‖ SAcLJ 13 

(2001): 470–471.  
326

 Varady, Barceló, and Von Mehren, International Commercial Arbitration, 746. 
327

 Ibid.; Zuleta Jaramillo, ―The Relationship Between Interim and Final Awards - Res Judicata Concerns,‖ 248. 

One thing that is certain is that the terms ―partial‖, ―interim‖ and ―interlocutory‖ are used interchangeably, and 

there is no clear-cut and universally accepted definition 

C
E

U
eT

D
C

ol
le

ct
io

n



130 

 

helpful to have universally accepted definitions, classification should not make those who are 

reviewing an arbitral tribunal‘s decision blind regarding its true nature. The term ―award‖ 

should be defined in a teleological sense, by answering the question: what is a purpose of an 

award. The first answer is: ―all awards are intended to have the same effect, i.e. final and 

binding with respect to the matters dealt with in the award‖.
328

 However, such a definition 

might seem circular given that these effects of an award are also the main features of a 

decision which are required for it to be enforced or to set aside as an award, as will be 

discussed below. The second question, which follows from this theoretical circle, and which 

can help more in identifying a decision as an award, is: ―Is there a legitimate reason a party 

may want state courts to enforce the decision at issue? Or set it aside?‖
329

  

In order to decide whether a decision in which the tribunal grants certain amount of 

money as reimbursement of a substitute advance payment made by the non-defaulting party 

above mentioned considerations should be taken into account. Firstly, is this decision 

intended to have a final and binding effect with respect to the matters dealt with an award? 

The answer should be: ―yes‖. Otherwise, such a decision would not have any purpose due to 

the fact that the costs are allocated in a last award. This decision is, therefore, aimed to have a 

final and binding effect with respect to the reimbursement of the costs at that stage of 

proceedings.
330

  

Furthermore, is there legitimate reason for a party to want state courts to enforce the 

decision at issue or set it aside? The answer is the following: a legitimate reason for rendering 

a decision on reimbursement during the arbitration proceedings can only be immediate 

enforcement. Otherwise, the party could wait until the last award is rendered which contains 

                                                 
328

 Chiu, ―Final, Interim, Interlocutory or Partial Award,‖ 472. 
329

 Kirby, ―What Is an Award, Anyway?,‖ 478. 
330

 There might be some concern raised whether this decision is final or solely provisional in relation to the 

decision on allocation of costs in a last award, but this concern will be addressed in a discussion which follows 

on the negative effect of res judicata . 

C
E

U
eT

D
C

ol
le

ct
io

n



131 

 

the final allocation of the costs, and since there is a legitimate interest for the enforcement, 

there will naturally be an interest of the opposing party to set this kind of awards aside. 

Therefore, in light of this discussion, a decision on immediate reimbursement would qualify 

as a matter which is decided in an award. It is less important how that award is labelled. Yet, 

to provide even more theoretical clarity in light of the classification of awards presented 

above, such an award should be considered either partial, for it decides on the merits and has 

a direct monetary effect, or interlocutory, if the issue of costs would not fall under the narrow 

concept of the merits. In any case, such an award should not be labelled as interim.
331

 

 

III.3.1.2 The Repercussions of the Res Judicata effect 

 

The theoretical qualification of a decision as a partial or interlocutory award does not 

always and in every jurisdiction result with a decision which is enforceable as an award. For 

that, one needs to look at the res judicata effect of such decision and respective jurisprudence 

in that regard. Since there is a lack of national courts‘ decisions on the enforcement of awards 

on immediate reimbursement, the analysis will focus on the enforcement of partial and 

interlocutory awards in general. By analogy, similar conclusions should be reached for the 

awards on the reimbursement of costs.  

                                                 
331
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The doctrine of res judicata of arbitral awards has been determined by the positive 

and the negative effect.
332

 The former presupposes that an award is final and binding between 

the parties and hence that it is enforceable.
333

 The latter effect, which may also be referred as 

the ne bis in idem principle, prevents the parties from re-arbitrating the issues which are 

already decided in the award.
334

 If the decision has both of these effects, it is considered to be 

res judicata. The question that follows is whether the partial and interlocutory awards have 

such an effect. 

The arbitration rules rarely regulate both the positive and the negative effect. One of 

the exemplary rules that regulate both are the 2012 ICC Rules and the 2014 LCIA Rules. 

According to Article 34(6) of the 2012 ICC rules:  

“Every award shall be binding on the parties. By submitting the dispute to 

arbitration under the Rules, the parties undertake to carry out any award 

without delay and shall be deemed to have waived their right to any form of 

recourse insofar as such waiver can validly be made.”  

Similarly, Article 26(8) of the 2014 LCIA Rules provide: 

“Every award (including reasons for such award) shall be final and binding 

on the parties. The parties undertake to carry out any award immediately and 

without any delay (subject only to Article 27); and the parties also waive 

irrevocably their right to any form of appeal, review or recourse to any state 

court or other legal authority, insofar as such waiver shall not be prohibited 

under any applicable law.‖  
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Neither of these arbitration rules makes any difference between the different types of awards 

when it comes to their final and binding effect. Under Article 2 of the 2012 ICC Rules, the 

definition of an ―award‖ encompasses ―inter alia, an interim, partial or final award.‖ 

Therefore, partial and interlocutory awards on the reimbursement of costs shall be final and 

binding under these Rules. This conclusion is even clearer under the 2014 LCIA Rules, which 

provide in in Article 26(1) that ―[…] separate awards […], including interim payments on 

account of any claim or cross-claim (including Legal and Arbitration Costs) […] shall have 

the same status as any other award made by the Arbitral Tribunal.‖  

 Other arbitration rules and national arbitration acts, cover also the positive, and some 

of them also the negative, res judicata effect by stating that the award, including any separate 

award, shall be final and binding and that the parties undertook an obligation to comply with 

it.
335

 This does not in any way guarantee that, once the decision is labelled as an award and 

governed by the arbitration rules and the national laws which provide that it shall be 

complied with, such a decision will be enforceable under the New York Convention. This 

harmonization would be desirable, but it is not thus far part of legal reality. The debate on the 

nature of the decision as such starts usually only once one of the parties tries to enforce it 

under the New York Convention. National courts are then invited to decide retroactively 

whether such a decision was an award enforceable under the New York Convention in the 

first place. 
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So far, the majority of scholars and courts accept the partial award to be enforceable 

under the New York Convention.
336

 It is more difficult to reach the same conclusion when it 

comes to interlocutory awards, e.g., awards on jurisdiction.  The Colombian Supreme Court, 

for example, has seen a decision on jurisdiction to be ―simply a preliminary and preparatory 

interim decision that […] does not settle the dispute on the merits submitted to 

arbitration‖.
337

 The Supreme Court continued by explaining that under the New York 

Convention only ―a decision which settles „differences between persons‟” is an enforceable 

award, but not “a decision which settles the „differences arising‟ out of „the arbitration‟, 

such as jurisdiction and other issues.‖
338

 One can notice that, at this point, it is important how 

one defines a partial and interlocutory award. As stated above, the partial award disposes 

finally of part of the claims submitted by a party to arbitration, while the interlocutory award 

does not deal directly with the merits. The overall discussion in this subsection is based on 

the assumption that the obligation to pay the advance is qualified as a substantive obligation. 

In that regard, it was already mentioned that even though such a claim is not initially 

submitted to arbitration, it is impliedly inherent to any arbitration. In that case, the obstacles 

to enforcement are still present, but less likely to happen. The opponents may agree with the 

Colombian Supreme Court and present the decision on the immediate reimbursement of costs 

as an example of a decision which ―settles the „differences arising‟ out of „the arbitration‟.‖ 

It would follow that such a decision does not represent an award for the purposes of the New 

York Convention, and therefore would not be enforceable. There are also national courts 

which reached an opposite conclusion, by confirming the res judicata effect of the awards on 

jurisdiction, such as Swiss courts.
339

 In any case, the practice shows reluctance or at least a 
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confusion regarding the enforceability of the awards which are not the last awards. Decisions 

on reimbursement on costs fall short of any clarity regarding their nature and even more then 

of their enforceability.  

The ostensibly ―provisional‖ nature of the decision on reimbursement does not help in 

bringing more clarity to this issue either. The enforceability of partial awards which 

seemingly have only the so-called ―provisional effect‖ was addressed in jurisprudence. The 

Singaporean High Court decided in the case PT Perusahaan Gas Negara (Persero) TBK 

[―PGN‖] v CRW Joint Operation (Indonesia) [―CRW‖] [―PT Perusahaan case‖ or ―PT 

Perusahaan decision‖] whether a partial award which enforced the substantive, but 

provisional, right can be enforced.
340

  The facts and circumstances of the case resemble a 

situation in which partial awards on the reimbursement of the advance are made.  

In the PT Perusahaan case, the arbitration proceedings were commenced once in 2009 

and the second time in 2011, in order to give effect to the dispute adjudication board‘s 

decision [―DAB decision‖]. The 2009 Award, which compelled PGN to pay the sum awarded 

in the DAB decision, was set aside on the ground that ―the parties‟ arbitration agreement 

does not permit an arbitral tribunal to compel PGN to comply with the DAB decision unless 

the same arbitral tribunal in the same arbitration goes on to hear and determine the primary 

dispute on the merits and with finality‖.
341

 For that reason, CRW commenced the new 

arbitration proceedings in 2011, and adjusted the request accordingly: it required the tribunal 

to decide on both a primary and a secondary dispute. The secondary dispute referred ―to the 

dispute which arises from PGN‟s failure to pay CRW, whether promptly or at all, pursuant to 
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the DAB decision‖.
342

 The primary dispute ―refer[s] to the parties‟ underlying dispute which 

forms the subject-matter of the DAB decision.‖
343

 The 2011 tribunal decided on the secondary 

dispute in its partial award. The enforcement of it was the subject of the High Court‘s 

decision. The 2011 Award provided that ―[p]ending the final resolution of the Parties‟ 

dispute raised in these proceedings […][PGN] shall promptly pay the sum of 

US$17,298,834.57 as set out in the DAB [d]ecision.‖
344

 

At this point, certain legal and factual resemblances between this dispute and a 

possible dispute related to the reimbursement of costs can be deducted. The dispute in which 

one party sues the other for the reimbursement during arbitration proceedings resembles the 

secondary dispute under which CRW required immediate relief related to the payment of the 

amount set in the DAB Decision. This relief was granted by the tribunal, and its enforcement 

was confirmed by the Singaporean High Court, which also addressed it as a right to be 

―pa[id] now and argue[d] later‖.
345

 Similarly, the right to the immediate reimbursement of 

the advanced payment can be construed as a right to be ―paid now and argued later‖, by 

giving the right to claim the share of the advance during the proceedings, and leaving the 

discussion on the final allocation for later. 

PGN challenged the enforcement of the award and requested to be set aside. One of 

the main arguments was that this award was a provisional award because its finality was 

―only up until the time the 2011 tribunal hears and determines the primary dispute on its 

merits and with finality.‖
346

 On the other hand, CRW argued that the 2011 Partial Award was 

not a provisional award, but final and binding on the secondary dispute since the last award 

will determine with finality only the primary dispute. The most interesting part of the 
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decision was the Singaporean High Court‘s analysis and an acceptance of the so-called term 

of a ―provisional‖ award. The Singaporean High Court defines the ―provisional award‖ as an 

―award granting a relief which is intended to be effective for a limited period‖, and as an 

example the court mentioned ―an award which is to be effective pending the determination 

with finality of every aspect of the parties‟ dispute‖.
347

 The partial award on costs would 

possibly fall under this definition given that it determines the issue of the costs until the last 

award, which contains final decision on the allocation.  

The Singaporean High Court in the PT Perusahaan case decided that the tribunal was 

not prevented from rendering a ―provisional award‖ under the applicable arbitration act, 

which did ―not override the parties‟ autonomy to agree in their contract that they should 

have substantive provisional rights which […] are enforceable‖.
348

 In other words, the 2011 

Partial Award decided with finality on CRW‘s substantive but provisional right to be paid 

promptly. This sounds as an appealing solution for the partial awards on costs as well. 

However, although the Singaporean High Court did its best in trying to explain that having 

the provisional award which is also final and binding is not an oxymoron, the decision has 

several shortcomings. First of all, as explained above, an award is a decision which is 

intended to have the final and binding effect with respect to the matters dealt within, and 

which is to be enforced and could be challenged in proceedings for setting aside. As such, an 

award cannot and should not have an ―expiration date‖. The so-called ―provisional award‖, 

which is pending on the subsequent tribunal‘s decision, is not an award. It is the exact 

opposite of an award.  

The Singaporean High Court was probably aware of the possible counter-arguments 

in regard of its main line of argumentation and provided an alternative line to support its 
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conclusion. It explained that if one finds the provisional awards not to be allowed, the award 

in question is not provisional at all. Although it seems interesting that the court chose this line 

of argumentation only as an alternative, it provides more conclusiveness with regard to the 

analogy with the partial awards on costs. Namely, the Singaporean High Court concluded that 

although the 2011 Partial Award was ―pending the final resolution of the parties‘ dispute‖, it 

provided for perpetual and irreversible finality as to PGN‘s obligation to conceptually and 

actually pay the specified sum in the DAB Decision.
349

 This conclusion is more in 

accordance with the nature of an award.  

At this point, it can be concluded that provisional effects of a decision are difficult to 

be subsumed under the definition of an award. Finality is a feature which is intertwined into 

the awards‘ fabric and it is not easy to be abandoned. The awards are decisions which are 

rendered to be enforced under the New York Convention and this entails certain 

repercussions. When deciding on the costs during the proceedings, the tribunal should think 

ahead and anticipate possible obstacles. When trying to solve the enforcement issues in 

advance, putting in a sentence such as ―pending any final decision on the allocation of costs‖ 

may become a complication for itself. Therefore, the appealing shortcuts should be carefully 

examined. The partial award on costs rendered during the proceedings is to be considered 

final and enforceable; otherwise, it is not an award. As such, it determines with finality that 

the non-defaulting party has a substantive right to require payment from the defaulting party 

promptly.  

The Singaporean High Court was therefore right in concluding that provisional 

substantive rights should be enforced, but it seems to be too broad when translating the 

provisional nature of the rights onto the award itself. This might not have been the case, if the 

two other issues which are addressed below were concluded on differently.  The Singaporean 
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High Court discussed the issue of whether the last award will vary the 2011 Partial Award 

and the issue of whether the 2011 Partial Award precluded the 2011 Tribunal from rendering 

the last award. These two issues will be addressed, as described by the Singaporean High 

Court, in more details after the negative effect of res judicata is explained.  

The negative effect of res judicata, which is also known as ne bis in idem, of such an 

award should also be observed. This negative effect is usually the first association which is 

made as to res judicata effect. It prevents the subject matter that was already once arbitrated 

to be re-arbitrated or re-litigated.
350

 In this way, procedural efficiency is protected, as well as 

the integrity of judgements, as the party who tries to re-arbitrate the issue will be deemed to 

lack a legitimate and legally protected interest to do so.
351

 This is the most controversial issue 

when it comes to the awards on the reimbursement of costs. It was already explained above 

that the final decision on costs is substantively different from the decision in which the 

payment of the advance or reimbursement is ordered. Nevertheless, there are doubts as to 

whether the partial or interlocutory award on the reimbursement of costs can be considered to 

have a negative res judicata effect on the decision on allocation of costs in the last award. In 

other words, does such an award prevent the tribunal from dealing with the allocation of 

costs?  

In order to determine whether an arbitral award prevents subsequent arbitration or 

litigation, the so-called triple identity test is used in the civil law countries. The triple identity 

test requires the following requirements for the application of the res judicata doctrine: the 
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identity of the parties, the identity of the relief sought, and the identity of cause.
352

 From the 

analysed arbitration acts, only Section 39(3) of the 1996 EAA explicitly provides that any 

such decision ―shall be subject to the tribunal‟s final adjudication; and the tribunal‟s final 

award, on the merits or as to costs, shall take account of any such order‖. Without such an 

explicit provision, in order for the award on the reimbursement of costs to have a preclusive 

effect on the decision on the allocation of the costs in the last award, these two decisions need 

to meet the requirements of the above mentioned triple identity test.  

Both decisions would be rendered among the same parties. However, one of the 

reliefs in the former award would be the reimbursement of the share of the advance, while in 

the latter it would be the reimbursement of the overall costs incurred during the proceedings. 

Although these reliefs resemble each other, the legal causes of action are distinguished. The 

legal cause of action for the claim of reimbursement of the costs during the proceedings is the 

violation of a substantive obligation to pay a share of the advance, while the cause for the 

request for the allocation of the costs is an achieved success in the arbitration proceedings. 

Therefore, it seems to be a rather weak argument to claim that once the party obtained the 

partial or interlocutory award on reimbursement during the proceedings that such an award 

precludes the tribunal to allocate the costs in the last award. 

In the PT Perusahaan case, the Singaporean High Court argued similarly when 

dealing with the questions as to whether the 2011 partial award had the preclusive effect on 

the last award and whether the last award was to revisit the subject-matter of the 2011 Partial 

Award. The Singaporean High Court stated that the DAB Decision would be a matter of the 

primary dispute and the subject of the last award, whilst the 2011 partial award had had a 
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different subject-matter. According to the court ―the true distinction between the primary and 

the secondary dispute is not topical but temporal: argue later, pay now‖.
353

 Temporal 

distinction is detectable when it comes to the partial award and the last award on costs. In the 

language of the Singaporean High Court, the partial award was concerned with ―how much 

PGN should pay now‖ [emphasis added], while letting the tribunal to hear the primary 

dispute and, in that respect, the parties to ―argue later‖.
354

 The award rendered in the primary 

dispute will be based ―on different contractual provisions, different evidence, different 

submissions of law and at a different point in time‖.
355

 By analogy, the partial award on costs 

would determine how much should be paid now, while leaving the discussion on how to 

allocate the costs for a discussion later. The earlier decision would not have any preclusive 

effect on the discussion on allocation. Moreover, the Singaporean High Court found in the 

Perusahaan case that since the 2011 Partial Award was final, it could not be varied by the 

decision on the primary dispute.
356

 Nevertheless, the court also stated that the last award will 

need to accommodate or take into account the 2011 Partial Award.
357

 The same can be 

concluded when the partial award on costs is rendered. 

Since the essence of the award is that it cannot be revisited, in a scenario in which a 

non-defaulting party is also a winner in a dispute, the tribunal should pay special attention to 

the allocation of the costs. While it can be concluded that rendering the decision on the 

payment of advance does not alter in any way the power of the tribunal to allocate the costs in 

its final decision, as it is confirmed in Section 39(3) of the 1996 EAA, it might alter the 

amount of the costs which are allocated. In other words, the tribunal might be required to 

make necessary calculations in accordance with the amounts paid by each of the parties as an 
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advance on costs. If the award on reimbursement or payment of the advance was issued 

during the proceedings, the questions are whether and how the tribunal should take this into 

account when the final amount to be allocated is calculated.  

If the partial award on costs was successfully enforced during the arbitration, the issue 

vanishes and the tribunal shall address the final allocation as in the situation where each of 

the parties paid its share of advance. In such a case, each of the parties would pay 50% of the 

advance, and none of them will owe to the other any amount on this ground. In that case, the 

tribunal will allocate the costs as if the parties paid the advance in equal shares. The winner 

will, of course, have the right to request the payment of the remainder of costs, which it paid 

as a part of its share of advance, as will be discussed in Chapter V. For example, in the SCC 

Case No. 158/2011, the tribunal stated that parties paid each its own share of advance and in 

accordance with that allocated the costs to the claimant in the following way:  

―Claimant is ordered to reimburse Respondent‗s costs for its defense in the 

present arbitration in the amount of € 10,000 and the share of the costs of the 

arbitration paid by Respondent as determined the Arbitration Institute of the 

Stockholm Chamber of Commerce‖.
358

  

On the other hand, the non-defaulting party might not enforce the partial award on costs 

during the arbitration, leaving the factual situation as if it paid the whole advance. The 

practice is that if one of the parties paid the whole advance, but did not require an immediate 

reimbursement, the tribunal will take this also into account when it determines the final 

amount to be allocated. The tribunal decided in such way in the ICC case no. 16015:  

―The Respondent shall pay the Claimant the amount of US$ Y for the costs of 

the arbitration fixed by the Court. As the Claimant has already advanced this 

                                                 
358

 SCC Case No. 158/2011, 38 Yearbook Commercial Arbitration (n.d.). 

C
E

U
eT

D
C

ol
le

ct
io

n



143 

 

amount in full to the Court, the Respondent is hereby ordered to reimburse the 

Claimant the amount of US$ Y―.
359

  

This, however, is not acceptable solution as the non-defaulting party will still hold the 

enforceable title which will give it right to request the payment of the 50% of the advance to 

which is not anymore entitled. This illustrates the temporal distinction between the partial 

and the last award mentioned above. The Singaporean High Court in the Perusahaan case 

addressed this issue first by stating that ―the [partial] award will simply, in accordance with 

its terms, cease to have effect at that point in time.‖
360

 The award on the obligation to pay the 

advance usually does not contain any term which determines that is subjected to any future 

decision, and it should remain so since it is not a ―provisional‖ award as it was described 

above. For that reason the first suggestion made by the Singaporean High Court is not helpful 

when dealing with the partial awards on costs. Besides, the partial awards are given res 

judicata effect by arbitral tribunals, as well as by national courts, and their effect neither 

ceases to exist when the last award is rendered, nor may the last award alter the findings 

established in the partial award.
361

 

 If such an award was not successfully enforced, there are two possibilities for the 

tribunal. First option is the one provided in Section 39(3) of the 1996 EAA, according to 

which the tribunal ―shall take account of any such order‖ when making the final 

adjudication. It may deduct this amount from the final amount of the costs which are 

allocated in the final award and instruct the winner, which would in this scenario be the non-

defaulting party, to enforce both awards separately. This, however, might not be the most 

effective solution for the winning party. On the other hand, it was that party who sought for 
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the former decision to be rendered, so instructing the same party to enforce the decisions it 

obtained first should not be considered unfair. Also, there are three features of an ―award‖ 

which confirm the same conclusion. Firstly, it is inherent to an award not to be revisited by 

the arbitral tribunal later. Secondly, the last award contains a decision regarding the 

remaining parts of the dispute, which were not addressed by the partial or interlocutory 

awards. In other words, the arbitral tribunal is not allowed to decide anything differently, but 

to merely decide under the assumption that the advance was paid in equal shares by the 

parties. Any other request by the non-defaulting party, who won the case, but at that moment 

still did not enforce the earlier award, should be precluded. As shown above, the res judicata 

effect of the partial or the interlocutory award would encompass any relief seeking the 

reimbursement of an advance made at the end of the arbitration proceeding since it would be 

made between the same parties and based on the same cause. The same solution was 

suggested in the Perusahaan case as well, where the court stated that in the case when the 

tribunal concludes that CRW was awarded too much in the partial award, similarly as the 

non-defaulting and losing party who was awarded the reimbursement, the last award should 

order the return of excess, and the ―partial award and the final award will stand together for 

enforcement‖.
362

 

The second option for the tribunal is to decide as if there was no award on the 

reimbursement (since it was not enforced) and as the winner covered the whole advance. This 

is in no way desirable situation since the winning party would have two enforceable titles 

against the same party and based on the same cause and with the same relief. It speaks for 

itself that this would be a clear violation of the res judicata doctrine. If the tribunal, however, 

opts for this option despite its pitfalls, the other losing party may oppose the enforcement of 
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the subsequently enforced award due to the lack of legal interest. It is questionable, however, 

on which grounds can this petition may be introduced in the enforcement proceedings. Since 

the New York Convention contains exhaustive list of conditions for the recognition and 

enforcement, it cannot be an additional ground in that sense.
363

 It might, however, be 

considered part of procedural law of the forum, and hence applicable as a procedural 

condition under Article III of the New York Convention. Otherwise, it would entail an 

impracticable solution involving additional litigation for the losing party, which would need 

to make separate motions under existing New York Convention, such as violation of public 

policy.
364

 

The last scenario which needs to be taken into account is the one in which the party 

who did not default on payment of the advance, lost the case in the end. In such case, the 

winning party, i.e. the party who initially failed to pay the advance, but against which the 

decision on payment was not successfully enforced, according to some scholars, would have 

the right to offset the final award against such a decision.
365

 The approach is clarified by 

stating that ―[s]uch a consideration is, however, not a case where an issue is “revisited” in 

the final award, but simply a matter of offsetting like in cases where the debtor has paid 

certain amounts in the course of the arbitration‖.
366

 Similarly, the court in the Perusahaan 

case concluded that the tribunal needs to ―do no more than make [the] finding and issue a 

final award requiring CRW to return the excess‖ [emphasis added].
367
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In case where the non-defaulting party paid 100% of the advance and later obtained a 

partial award on the reimbursement of 50%, but did not enforce it, the excess for the 

defaulting and winning party would be exactly the 50% which it was ordered to pay during 

the proceedings. Therefore, according to the above mentioned suggestions, the tribunal 

should apportion in its last award this 50% of the amount of the advance to the winning, but 

initially defaulting party. This still does not resolve an issue of the probability that the partial 

award can be subsequently enforced. Therefore, it might happen that the prevailing party will 

attempt to enforce the last award and not to comply with the partial one. However, in the 

words of the High Court in the Perusahaan case, ―once again, the [partial] award and the 

[last] award will stand together for enforcement‖.
368

 Under the Singaporean International 

Arbitration Act
369

 [―Singaporean IAA‖] this was also specifically provided in Section 19B 

which stated that  

―[a]n award made by the arbitral tribunal pursuant to an arbitration agreement is 

final and binding on the parties […] and may be relied upon by any of the parties 

by way of […] set-off […] in any proceedings in any court of competent 

jurisdiction‖.  

Although the idea of offsetting the awards through the enforcement procedure seems 

to be a solution, one should be aware that the express and precise regulation provided in the 

Singaporean IAA is rather unique. The application of general set-off procedural rules under 

the New York Convention may involve more discussion on the matter. According to Article 

III of the New York Convention, Contracting States ―shall recognize arbitral awards as 

binding and enforce them in accordance with the rules of procedure of the territory where the 

award is relied upon‖ [emphasis added]. The commentaries refer to the application of the law 
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of the forum to the question of set-off under this stipulation in Article III, but at the same 

time they warn on the differing results in practice.
370

 Also, this leads to another 

impracticability given the wide applicability of the New York Convention, and the number of 

countries in which the non-defaulting party will be ―forced‖ to invoke the partial award 

whenever the other party tries to enforce the last award and, vice versa, is substantial. Such a 

cat-and-mouse game can involve many negative repercussions for both parties.  

Taking all this into account, labelling a decision on the reimbursement as an award 

loses its attractiveness that was emphasized at the beginning of this section. Sometimes it 

seems it is better for all the parties involved not to have an award on this matter, rather than 

to open a ―Pandora‘s box‖ of legal uncertainties regarding the enforcement of an award on 

the reimbursement of costs, which subsequently often lead to ―satellite‖ proceedings. This, 

for example, happened in the arbitration between RCBC Capital Corporation [―RCBC‖ or 

―Claimant‖] versus Banco de Oro Unibank Inc. [―the Banco‖ or ―Respondent‖], which 

resulted in two consolidated cases before the Supreme Court of the Republic of Philippines: 

RCBC v the Banco and the Banco v Court of Appeals and the RCBC [―RCBC case‖ or 

―RCBC decision‖].
371

 On May 12, 2004, arbitration proceedings were commenced. The 

arbitral tribunal rendered a partial award on May 28, 2008, ordering the Respondent to 

reimburse the share of advance to the Claimant who made a substitute payment. On July 11, 

2008, the Respondent started the proceedings for setting aside this partial award which were 

finally decided only on December 10, 2012 by the Supreme Court. In the meantime, the 

tribunal already rendered the last award on June 16, 2010. Already at this point, one can 

notice that the litigation regarding the challenge of the partial award lasted longer that the 

arbitration itself. The partial award on costs was eventually set aside. Let alone the fact that 
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the costs of this four-year long satellite litigation were an additional burden on the party who 

sought such a partial award, but also since it lost in the end, the partial award did not even 

serve its purposes of an immediate reimbursement as being not enforced at all.  

Although not expressly recognized by the national courts, reason for the challenge can 

be summed up as a lack of sufficient and clear regulation in this regard. Namely, since the 

Claimant failed in formulating its request for a partial award on reimbursement, the tribunal 

took the initiative and ―interpret[ed] the Claimant‟s […] letter as an application by the 

Claimant to the Tribunal for the issue of a partial award against the Respondents in respect 

of their failure to pay their share of the ICC‟s requests for advance on costs.‖
372

 The tribunal 

went even further and forwarded the Matthew Secomb‘s paper which deals with this very 

subject and the solutions available under auspices of the ICC Rules in order for them to be 

better prepared in their argumentation.
373

 This paper was cited multiple times throughout this 

thesis and it is the most comprehensive source for the ICC tribunals‘ practice regarding the 

reimbursement of the costs during the arbitration proceedings. The 2012 ICC Rules do not 

explicitly provide for a possibility to seek the immediate reimbursement or an order for 

payment. Secomb‘s paper collects ICC decisions rendered on this matter and it acknowledges 

three approaches as presented in this thesis: the contractual approach, the procedural duty 

approach and the interim measures approach.  

One of the main grounds for a challenge made by the Respondent was that the award 

was issued with evident partiality. The Supreme Court eventually agreed with the Respondent 

on this ground and concluded that the tribunal‘s act ―of furnishing the parties of Matthew 

Secomb‟s article, considering the attendant circumstances, is indicative of partiality such 
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that a reasonable man would have to conclude that [it] was favouring the Claimant‖.
374

 The 

Supreme Court concluded so because by forwarding this paper to the parties the tribunal 

―practically armed [the Claimant] with supporting legal arguments under the „contractual 

approach‟‖, and this availed the Claimant ―of a remedy which was not expressly allowed by 

the [ICC] Rules but in practice has been resorted to by parties in international commercial 

arbitration proceedings‖.
375

 The Supreme Court consequently vacated the partial award on 

costs. 

The facts of the case reveal the following conclusion: there is a need to regulate the 

party‘s rights regarding the enforcement of the obligation to pay the advance and the 

tribunal‘s powers in that regard. The ICC decided not to regulate a party‘s right to request the 

immediate reimbursement, but it leaves it to the practice to come up with the solution. As 

seen in the RCBC case, this can lead to the parties‘ inability to formulate their requests and 

arbitral awards quashed due to the partiality of a tribunal helping the parties to formulate such 

requests. In May 2015, the ICC Commission on Arbitration and ADR had an opportunity to 

change this, but instead it issued and accepted The Final Report as to the Decisions on Costs, 

which focused solely on the allocation of costs.
376

  

It should also be mentioned that although the partial award in the RCBC case was set 

aside, it does not prevent the Claimant from enforcing it in some jurisdictions.
377

 At the same 

time, the last award which was rendered by the tribunal did not take the partial award into 
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account, and it awarded the whole amount of the advance to the Claimant again. In such a 

way it provided the Claimant with two enforceable titles in some jurisdictions. 

The analysis provided in this part of the Chapter leads to the following question: Is the 

award the most appropriate form of a decision on payment of the advance on costs during the 

arbitration? Taking into account all the issues which such a decision entails, the answer is 

―no‖. At this point, it is a matter of policy how this decision should be qualified. Therefore, 

the qualification as an award should not be done automatically and without due consideration 

given to other existing solutions. One such solution would be the qualification of such a 

decision as an order on interim measure. The consequences of this qualification are analysed 

under the next section. 

 

III.3.2 Enforcement of the Decisions under the Interim Measure Approach 

 

There are two types of decisions which can be rendered under the interim measure 

approach: award or procedural order. Again, the issue of nomenclature arises, just as under 

the contractual approach. The difference is that under this approach, in any case, these 

decisions will not deal with the contractual obligation of a party, but they will provide for an 

interim measure. This might be of crucial importance, especially for the qualification of such 

a decision as an award. The jurisdictions take opposite views as to the enforceability of the 

award containing an interim measure. Some of them will find such an award enforceable 

under the New York Convention, while other will refuse to qualify such a decision as an 

award.
378
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A procedural order is another type of decision available if the interim measures 

approach is accepted. They are not enforceable decisions under the New York Convention. 

Therefore, their enforcement will depend on national laws, usually the procedural law 

applicable at the seat of arbitration. For example, under the 1996 EAA such courts‘ assistance 

is offered under Section 42(1), which provides that ―[u]nless otherwise agreed by the parties, 

the court may make an order requiring a party to comply with a peremptory order made by 

the tribunal.‖ This is, however, offered only in cases where the tribunals are sitting in 

England and Wales.
379

 Article 16(2) of the Croatian AA provides similarly that ―[i]f a party 

to which interim measures [set by an arbitral tribunal] relate does not agree to undertake 

them voluntarily, the party that made the motion for such measures may request their 

enforcement before the competent court.‖ The arbitral tribunals should be aware of whether 

their procedural orders will be enforceable under the national laws of the countries where the 

enforcement will be probably sought. Austrian, German and Swiss jurisdiction are examples 

of countries in which foreign tribunals‘ procedural orders can be enforced.
380

  

 This impracticability may be avoided by changing the forum which orders the 

payment of the share of the advance as an interim measure. However, the court‘s competence 

to render such a decision might differ from jurisdiction to jurisdiction. For example, under 

Section 1033 of the German CCP ―[i]t is not incompatible with an arbitration agreement for 

a court to grant, before or during arbitral proceedings, a provisional or conservatory 

measure of protection relating to the subject-matter of the arbitration upon request of a 

party.‖ The question will, of course, then be whether the interim measure as to the payment 

of the share of the advance is an interim measure related to the subject-matter of the 
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arbitration. The same issue would arise under Section 585 of the Austrian CCP as well.
381

 

Therefore, a mere change of the forum might not lead to the desirable solution.  

 

III.4 Conclusion on Chapter III  

 

The advance on costs is one of the critically important features of arbitration. It serves 

the purpose of ensuring the payment of the arbitrators‘ fees and expenses and administrative 

charges. Due to the importance of it, it is surprising then that the payment of the advance on 

costs is not oft-discussed in scholarly work and arbitral practice. However, once the payment 

is not made, this area of arbitration law shows a large scale of non-harmonization as to 

several legal issues. Some of these issues were analysed in this Chapter, such as the existence 

of the obligation to make the payment, the qualification of the nature of such an obligation 

and available reliefs in a case of non-payment, the agreement as to the amount which needs to 

be paid, the legal bases on which such payment may be sought, and the forums before which 

an advance-related claim may be made and the enforcement stage of the decisions of these 

forums.  

The starting point for the discussion related to the payment of the advance on costs is 

the differentiation of three approaches as to the nature of such obligation: the contractual 

approach, the procedural duty approach and the interim measure approach. This already 

signals the lack of adequate harmonization of arbitration law which can jeopardize the 

legitimacy of arbitration. Furthermore, these approaches are developed in arbitral and judicial 

practice, which affords many nuances even within each of these approaches. 
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It was clarified that the payment of the final fees and of the advance on these fees is 

ought not to be treated as the same obligation. While it is undisputed that the arbitrators and 

institutions have a contractual right to receive the final fee, they may not have the same right 

for the advance. The contractual approach, which promotes the existence of a party‘s 

contractual obligation to pay its share of the advance is, however, the prevailing approach 

among the three mentioned above. It is still, however, far from being a harmonized approach. 

National courts and tribunals, disagree on whether this nature stems from explicitly provided 

stipulations in the arbitration agreement or is it inherent to the arbitration agreement as such. 

They also disagree as to the legal bases on which the payment-related claims can be made. 

The contractual approach seems to be most appealing from the practical side as well, 

especially since it provides the paying party with an immediate relief. This is particularly 

welcome in cases with high amount in dispute or which can be expected to take more time to 

be decided.   

The choice among the approaches does not mean the end of the discussion. Each of 

them has advantages and disadvantages as discussed in this Chapter. The contractual and 

interim measure approaches, if adopted, can entail different forms of decisions – an arbitral 

award or a procedural order. When it comes to the enforcement of arbitral awards, new issues 

emerge. Rendering a decision on reimbursement of the advance on costs in a form of a partial 

award poses several queries as to the relation of such a partial award and a last award. These 

issues, as long as they remain unsolved, further perplex the whole proceedings, and lead to 

legal uncertainty. One of the above discussed cases testified that rendering a partial award on 

the payment of the advance on costs can result in long and highly undesirable parallel court 

proceedings. 

 To conclude, the payment of the advance seems to be a device which is both 

significant and characteristic for arbitration as a dispute resolution mechanism. For that 
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reason it should probably receive more attention from the arbitration community. Some of the 

concerns discussed in this Chapter can severely prolong the arbitration proceedings, 

jeopardize legal certainty and legitimacy of the proceedings, or simply be abused by the party 

opposing the arbitration. While the enforcement of the obligation to pay the advance is 

crucial for the proceedings to be properly conducted, the parties might wish to explore other 

options as well. This discussion is further developed under the following Chapter which 

focuses on the possibility to disregard the arbitration agreement once the party does not pay 

or is financially incapable to pay the advance.   
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CHAPTER IV  

THE PROHIBITIVE COSTS OF ARBITRATION AND THE PARTIES’ RIGHT TO 

DISREGARD THE ARBITRATION AGREEMENT: CONFLICTING NATIONAL 

APPROACHES  

 

Chapter III dealt with the nature of the obligation to pay the advance and the solutions 

provided for the non-defaulting party to enforce such a defaulting party‘s obligation. The 

focus in this chapter switches from the solutions available only to the non-defaulting party to 

the issues arising from the non-payment and solutions for it from the perspective of both 

parties. More specifically, this Chapter deals with the solutions for the either of the parties 

who wishes to disregard the arbitration agreement based on the non-payment of the advance. 

This makes it diametrically opposite to the solutions offered in Chapter III, which dealt with 

the solutions which purpose was to enforce the obligation to pay the advance and, hence, 

preserve the arbitration proceedings.  

An arbitration agreement imposes several financial burdens on the parties which can 

reach high amounts depending on the circumstances of a particular case. Hence, the 

impecuniosity of a party, which is characterized as the financial incapacity to meet its 

monetary obligations, including the payment of the costs of arbitration, can have severe 

impact on party‘s access to arbitral (or any) justice. The most comprehensive collection of 

papers on this topic can be found in the publication titled ―Financial Capacity of the Parties – 

A Condition for the Validity of Arbitration Agreements?”, based on the conference organized 
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by the German Institution of Arbitration (DIS) in 2002.
382

 As this publication confirmed, the 

approaches of different jurisdictions were not uniform, and there was no international 

consensus on how to treat party‘s impecuniosity in arbitration. This thesis continues and 

extends this research in order to see whether there was any development in the harmonization 

of national approaches in Europe on this matter in the past decade.  

The term impecuniosity is closely related to the term of insolvency, as incapacity to 

pay debt, but it does not need to overlap with the state of bankruptcy, i.e. the formally 

commenced procedure discarding the debt. There is also a difference in principles which 

apply, depending on whether impecuniosity overlaps with the state of bankruptcy or not. It is 

often pointed out that arbitration and bankruptcy procedures are of a different nature: 

arbitration procedure is based on the principle of parties‘ autonomy and privity, and it 

presupposes the decentralization of the forum, while bankruptcy proceedings are judicial, 

collective, and centralized.
383

 In this type of situation, the most frequent discussion is related 

to the effect of bankruptcy laws on the arbitrability of the dispute in question, the conduct of 

arbitration, and the validity of an arbitration agreement.
384

 At the same time, the relation of 

the impecuniosity of a party and arbitration involves different principles and issues.  

In Europe, the importance of principles and rights involved in the discussion positions 

the impecuniosity issues at the crossroad of two international treaties: the New York 

Convention and the 1950 European Convention for the Protection of Human Rights and 

Fundamental Freedoms [―ECHR‖]. When one of the parties is impecunious, the principles of 
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party autonomy and the enforcement of parties‘ agreements are in a direct conflict with the 

right of access to justice. National courts have rendered opposing decisions in similar factual 

settings, and these issues were discussed in the doctrine as well. The analysis in this chapter 

focuses on court decisions and scholarly writings from the following jurisdictions: Germany, 

England and Wales, and France. In addition, the approaches adopted in Portugal, Austria, and 

Hungary will be discussed as well. As will be seen, both courts and scholars in these 

jurisdictions have provided different, often conflicting perspectives on the issue at hand.  

The grounds for courts‘ decisions as well as the consequences and possible solutions 

can differ depending on which party is invoking impecuniosity. The analysis in this Chapter 

is, therefore, divided in several parts depending on the procedural position of a party:  

claimant or respondent. The analysis is firstly done under the assumption that impecunious 

parties did not opt for or were not granted third-party funding, and that in case of an 

impecunious (counter)claimant, the respondent was not ready to make substitute payment.  

The impecuniosity of a party in arbitration is not a simple issue to solve, and it does 

not have only one single possible outcome, as shown in this graph
385

:  
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As shown in the graph, when it comes to impecunious claimants, the issue is the 

following: if by concluding an arbitration agreement the parties waive the right to have 

recourse to national courts, do the parties waive such a right under any circumstances, 

including the unavailability of an arbitration forum due to impecuniosity? In other words, the 

question is whether there is any possibility for a claimant to disregard the arbitration 

agreement once it does not have the funds to commence arbitration proceedings. There are 

two plausible grounds discussed in jurisprudence, as it will be shown below, based on which 

some national courts allowed an impecunious claimant to disregard the arbitration agreement: 

the non-performability or inoperativeness of an arbitration agreement. 

C
E

U
eT

D
C

ol
le

ct
io

n



159 

 

In situations involving an impecunious respondent, certain differences emerge in 

comparison with the claimant‘s lack of funds. Namely, when the claimant does not have 

funds to pay for the costs of arbitration, this usually blocks the commencement, or 

continuation of the arbitration proceedings. Arbitrators are, of course, free to commence or 

continue the proceedings without any advanced payment, but it is somewhat too optimistic to 

expect that they will do so, especially if it is clear that one of the parties has no funds to 

finance arbitration in the first place. As shown in Chapter II, in this situation the case file will 

most often not even reach the tribunal without the payment of the advance on costs. 

Due to the usual claimant‘s readiness to pay the whole advance on costs, proceedings 

are regularly conducted and an award is rendered even if the respondent is impecunious, so 

legal issues related to impecuniosity are discussed at the stage of the setting aside or the 

recognition and enforcement of an award. The respondent might be, for example, financially 

incapable of submitting its counterclaims, or to afford other costs, such as attorney‘s fees, 

which are necessary for effective defence. These situations may lead to the violation of 

international public policy, and/or the violation of the principle of equality of parties and the 

right to be heard. 

The first part of this Chapter addresses the issue whether the non-payment of the 

advance can lead to disregarding the arbitration agreement in general, notwithstanding the 

impecuniosity of one of the parties [IV.1]. This is done in order to provide an overview of the 

national approaches regarding the opposition of pro-arbitration approach and the non-

payment of the advance by one of the parties. The second part focuses on the impecuniosity 

of the claimant and the resulting prohibitive procedural costs as the basis for the invalidation 

of the arbitration agreement [IV.2]. The third part focuses on the impecuniosity of a 

respondent (counterclaimant) and its right of access to justice [IV.3]. In both groups of cases, 

the main discussion is led under assumption that an impecunious party did not obtained or 
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was not granted third party funding and the centre of a discussion was juxtaposition between 

the principle pacta sunt servanda and the party‘s right of access to justice. Finally, the fourth 

part analyses how third party funding can be of use for impecunious parties in international 

commercial arbitration [IV.4]. 

 

IV.1 The right to Termination or Disregarding the Arbitration Agreement Based 

on the Non-Payment of the Advance 

 

The termination of an arbitration agreement due to the non-payment of the advance 

may be based on different grounds. For example, by not paying an advance, the party is 

obstructing the continuation of arbitration proceedings, because, unlike litigation, arbitration 

is completely dependent on the parties‘ funding. Therefore, by not paying the advance, it can 

be concluded that the party does not want to arbitrate any more, i.e. that it waived its right to 

arbitrate. 

It can be stated that it is rare that such a consequence is provided for under arbitration 

laws. One exception is Section 5 of the Swedish AA which states:  

―A party shall forfeit his right to invoke the arbitration agreement as a bar to court 

proceedings where the party: (…) fails, within due time, to provide his share of 

the requested security for compensation to the arbitrators.‖  

However, the waiver granted under this Section is not general. The Swedish Supreme Court, 

when dealing with the limits of such a waiver, decided that ―it was clear that the loss of right 

to rely on an arbitration clause was not general but specific to the dispute which had been 

submitted for arbitration‖.
386

 In other words, it is considered that a party is waiving its 
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agreement to arbitrate, but only in relation to those claims that were submitted at the moment 

the advance was meant to be paid. At least one ICC tribunal adopted the Swedish solution. It 

decided that, since the respondent had not paid its share of the advance of costs, the claimant 

had the right to rescind the arbitration agreement, and that claimant was not obliged to make 

substitute payment.
387

 

Not all jurisdictions follow the approach that the non-payment results in a waiver of 

the arbitration agreement. The Swiss doctrine, for example, represents the opposite view 

according to which the fact that the party did not pay does not mean that it waived the right to 

arbitrate.
388

 Similarly, the US court acknowledged the waiver of the arbitration agreement as 

a consequence of the non-payment of the advance.
389

 However, this decision was only 

reached after both the claimant and the respondents failed to pay the advance. The court 

concluded that ―both plaintiff and defendant (…) have waived the arbitration agreement by 

their collective and simultaneous repudiation of it through their refusal to reach an 

agreement as ordered by the arbitrators over the payment of fees‖.
390

 Therefore, the 

arbitration agreement was waived only after all the parties failed to come to an agreement on 

the payment of the fees that would allow them to proceed with arbitration.  

The Tenth Circuit referred to the waiver theory as well. It did so to justify its decision 

on lifting the stay of the court proceedings in the case between Pre-Paid Legal Services, Inc. 

[―Pre-Paid‖] and Todd Cahill on May 26, 2015 [―Pre-Paid case‖ or ―the Decision‖].
391

 Mr. 

Cahill was a former employee of Pre-Paid who left to join another network marketing 
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company. On August 14, 2012, Pre-Paid commenced court proceedings against Mr. Cahill, in 

which it alleged the misuse of trade secret information. As a response, Mr. Cahill filed a 

motion to stay the district court proceedings due to the existence of an arbitration agreement 

in his employment contract. The motion for a stay was granted. In February 2013, Pre-Paid 

commenced arbitration proceedings before American Arbitration Association [―AAA‖].  

In the arbitration proceedings, Pre-Paid paid its share of deposit while Mr. Cahill 

failed to do so. Due to this failure, the arbitration proceedings were suspended in June 2013, 

and finally terminated in July 2013. Pre–Paid then moved to lift the stay of the district court 

proceedings. On April 16, 2014, the district court granted the motion and lifted the stay. Mr. 

Cahill appealed the district court's decision. The Tenth Circuit affirmed the district court‘s 

lifting of the stay, and stated that this was in accordance with the purpose of the arbitration 

―to provide a cost-effective and efficient means of resolving a claim‖. Although not directly 

referring to the waiver theory, this theory is intertwined within the Tenth Circuit‘s opinion. 

For example, when discussing the purpose of the arbitration, it cited the case of Ralph 

Brandifino v. Cryptometrics, Inc., [―Brandifino case‖] which stated that such purpose ―is 

thwarted by a party's default in failing to pay the required fees‖ and that ―the paying party's 

right to have its dispute adjudicated and not to be unreasonably held at the mercy of a 

nonpaying party outweighs the strong presumption in favor of arbitration.‖
392

  

Moreover, although the decision was based on the legal requirements for a stay as 

provided in Section 3 of the Federal Arbitration Act
393

, the Tenth Circuit also stated that  
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―Mr. Cahill originally sought a stay of the district court proceedings to pursue 

arbitration. But then he failed to meet the AAA's fee requirements. Now he seeks 

to keep the stay in place for more arbitral proceedings, which he thwarted in the 

first place.‖
394

  

Such behaviour is a reflection of the waiver theory or estoppel. Similarly, in the Brandifino 

case, the court was not prepared to make a finding of waiver by the party who failed to pay 

its share of the fees without giving it one last chance to express its intent to arbitrate in 

accordance with the parties' agreement. It eventually granted the petition for lifting the stay 

―unless [it] receives notification, within 20 days of [the decision], that [the non-paying party] 

has paid the [amount] due the AAA, in which case the petition shall be denied.‖
395

 

The waiver theory is not the only possible basis for disregarding the arbitration 

agreement. Contract law provides for other grounds as well. These grounds can sometimes be 

closely related to the state of impecuniosity of one of the parties to the arbitration agreement. 

The state of impecuniosity of one of the parties requires the observance of many additional 

circumstances of each case, and, therefore, represents a unique situation in which a right of 

access to justice is put in jeopardy. For that reason, the termination of an arbitration 

agreement by an impecunious party or its counterparty will be analysed in detail below [IV.2 

– IV.4]. At this point, it remains to see whether there are any grounds provided in contract 

law, besides the theory of waiver, which would allow the termination or disregarding the 

arbitration agreement in case of the non-payment of the advance.  

As long as a national legal system accepts the obligation to pay the advance to be a 

substantive obligation under an arbitration agreement, one of the possible grounds for the 
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termination may be a repudiatory breach in common law systems. In 2014, the English High 

Court rendered the decision in the case BDMS Ltd v Rafael Advanced Defence Systems 

[―BDMS decision” or ―BDMS case”] on whether the respondent‘s breach of arbitration 

agreement, which consisted of the failure to pay its share of the advance, is repudiatory.
396

 

The facts of the case reveal that the claimant paid its share of the advance, but the respondent 

refused to do so until the claimant also paid the security for costs.
397

 The ICC finally gave a 

notice on the withdrawal of the claims due to the non-payment of the advance.
398

 The 

claimant subsequently commenced court proceedings, where the respondent filed a request 

for a stay under Section 9 of the 1996 EAA due to the existence of the arbitration clause.
399

 

The English High Court accepted the contractual approach regarding the obligation to pay the 

shares of advance when addressing the issue and it concluded that the respondent‘s non-

payment constituted a breach of the contract.  

In order to determine whether this breach was repudiatory, the following requirements 

can be deducted from the paragraph 57 of the BDMS decision: (1) the defendant‘s refusal to 

participate needs to be absolute, and not conditioned (a so-called ―wider pattern of 

repudiatory conduct‖); (2) the breach should deprive the claimant to arbitrate, which will not 

happen if the claimant can pay the respondent‘s part of the advance; (3) in that regard, 

although substitute payment is not the claimant‘s obligation, it is a ―machinery for dealing 

with this situation‖; (4) the non-payment will substantially deprive the claimant of the 
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benefits, if it could not have avoided the consequence; (5) it has to be proven that the 

arbitration agreement was repudiated, not merely the reference to arbitration in that case.
400

  

The English High Court eventually decided that the breach in the BDMS case was not 

repudiatory. In its reasoning the Court seemingly distinguished between the first and further 

requirements stating that  

―for the reasons set out in (2) to (5) above I am not satisfied that the refusal 

and/or failure of the [respondent] to pay its advance share of costs in this 

case was repudiatory in circumstances where it did not form part of a wider 

pattern of repudiatory conduct, as it did not for the reasons set out in (1) 

above‖.
401

  

The English High Court found that the refusal was not absolute, but only conditioned on the 

payment of security for costs. Regarding the remaining requirements, the English High Court 

found the breach not to be repudiatory because it did not prevent claimant to arbitrate since it 
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this case was repudiatory in circumstances where it did not form part of a wider pattern of repudiatory conduct, 
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could pay the whole advance, avoiding the withdrawal of the claims, and then seeking 

specific performance, i.e. the reimbursement from the counterparty. Furthermore, it was only 

the arbitration reference that was repudiated, and not the whole arbitration due to the lack of 

any preclusion of the claimant was from submitting the claim in new proceedings.  

 The BDMS decision is one of the rare decisions which deals, in general, with the right 

to terminate an arbitration agreement due to the repudiatory breach of the party who failed to 

pay the advance, and in such detailed manner. As will be discussed in other parts of this 

chapter, it is more often for the courts to deal with the prohibitive costs of arbitration, 

incurred either on the claimant‘s or the respondent‘s side. Interestingly, the English High 

Court opted for the contractual approach, i.e. that the payment of the share of the advance is a 

contractual obligation, but it referred the party to make substitute payment and then seek an 

interim award or interim measure order for the payment before the arbitral tribunal. This 

approach is opposite to the waiver theory in the U.S., where the case law allowed the party to 

have recourse to court, once its counterparty failed to cover its share. It is also contrary to the 

legislator‘s will expressed in the Swedish AA according to which a party forfeits its right to 

invoke the arbitration agreement if it fails to provide his share of the advance. 

 The laws and decisions discussed under this part dealt with the non-payment in 

general. It remains to be seen whether the impecuniosity of a party as an underlying reason 

adds anything up to this situation. The following Parts of this Chapter will analyse whether 

the impecuniosity of a party influences either the defaulting or non-defaulting party‘s right to 

disregard the arbitration agreement in any regard.  
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IV.2 Impecuniosity of the Claimant and Prohibitive Procedural Costs as the 

Basis for the Invalidation of the Arbitration Agreement  

 

The right of access to justice lies at the heart of the discussion regarding claimant‘s 

impecuniosity. As will be shown below, those national courts which allow impecunious 

claimants to disregard an arbitration agreement often justify their decision by stating that 

otherwise the claimant would have no legal protection of its rights, i.e. it would not have 

access to justice. The opposite point of view is adopted, for example, by English and French 

courts, which do not seem to be concerned with the right of access to justice even when the 

claimant directly invokes Article 6 of the ECHR, as it will be discussed below. The latter 

courts even then insist on the enforceability of arbitration agreements. The European Court of 

Human Rights [―ECtHR‖] has not thus far decided on this issue.  

Article 6(1) of the ECHR states that ―[i]n the determination of his civil rights and 

obligations […], everyone is entitled to a fair and public hearing within a reasonable time by 

an independent and impartial tribunal established by law. […]”. It provides for a two-fold 

set of rights: the right of access to justice of certain quality, and the right of access to court.
402

 

The right of access to court is not explicitly mentioned in Article 6(1) of the ECHR, but it 

was established in the case law of the ECtHR that states are obligated to guarantee such 

effective access.
403

 The effective access to court was confirmed to be dependent on the 

financial capacity of a party. For example, according to the ECtHR in Airey v Ireland (1979), 

when the applicant could not afford the legal fees, and therefore was refused to be 
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represented by solicitors before the High Court, the right of access to court was violated.
404

 

Similarly, in Kreuz v Poland (2001), the ECtHR concluded that ―the imposition of the court 

fees on the applicant constituted a disproportionate restriction on his right of access to a 

court‖.
405

 Hence, the right of access to justice, as guaranteed under Article 6(1) of the ECHR, 

should not be conditioned upon the financial capacity of a party.  

As arbitration agreement is considered to be a waiver of a right of access to courts 

under article 6(1) of the ECHR, the issue of the effect of the party‘s financial capacity on the 

access to (arbitral) justice is still open.
406

 However, under Article 6(1) of the ECHR there is 

no explicit guarantee of the right to arbitrate under the ECHR.
407

 That could be interpreted to 

mean that, once a party has concluded an arbitration agreement, it waived also all the 

protection which the state usually provides in order to assure the effectiveness of access to 

courts. The analogy can be made with another right provided under Article 6(1) of the ECHR 

– right to a public hearing. It is considered that the right to a public hearing is waived 

automatically by concluding an arbitration agreement.
408

 As stated by the ECtHR in 

Suovaniemi and others v. Finland (1999), the reason for this waiver is the fact that the ―one 

of the very purposes of [arbitration] is often to avoid publicity.‖
409

 The confidentiality of 

arbitration proceedings is guaranteed by majority of arbitration rules, which makes it inherent 

to arbitration itself.
410

  

Similarly, the funding of the proceedings in arbitration from private sources is one of 

the main features of arbitration. Legal aid is not provided in arbitration, except for self-
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obtained aid in the form of third-party funding. Therefore, the parties, by knowing that the 

costs will be covered by them, automatically waive the right to seek any financial help from a 

state to pursue their claim before an arbitral tribunal. 

Since there is no explicit obligation on the part of the state to guarantee recourse to an 

arbitral tribunal, one might ask whether there is an implicit obligation of a state to invalidate 

the waiver of a right of access to courts once an impecunious party has no access to an 

arbitral forum. Some national courts‘ decisions speak in favour of disregarding such a waiver, 

while others insist on the enforcement of the same. However, some scholars warn that it 

should not be read more than it is reasonably conceivable into this waiver. For example, 

Wagner elaborates on this issue as follows:  

―If the impecunious party were held to its agreement, it would be deprived not 

only of its right to recourse in a court of law but of its right to recourse altogether. 

[…] But it is possible to ask what rational parties would have stipulated had they 

made the issue of impecuniosity one of the subjects of their contract drafting. To 

pose the question in more precise terms, would a party agreeing to arbitrate future 

disputes also agree to effectively lose its right if it lacks the funds to pay for the 

arbitration proceedings? – The answer must be no.‖
411

 

Although Wagner doubts whether Article 6(1) of the ECHR has any bearing on the issue of 

impecuniosity
412

, he brings an interesting thought on the content of the waiver given in the 

form of an agreement to arbitrate. Since the main motivation of the parties for concluding the 
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arbitration agreement is to change the venue for their claim, i.e. to exchange the judicial 

proceedings for arbitration, the issue is what happens if that venue becomes unavailable. 

Similarly, Wagner elaborates that ―[i]f the agreement was binding even where the party 

lacked the funds necessary to initiate arbitral proceedings, its effect would not be limited to 

substituting one law enforcement mechanism for another, […] but it would foreclose 

enforcement of the underlying substantive right in the first place.‖
413

 In other words, does it 

mean that, when the parties agreed to arbitrate, they have waived their right of access to court 

as long as they have an available arbitral venue to pursue their claims, or irrespectively 

whether they can subsequently vindicate their rights in arbitration or not?  

Nothing in this thesis suggests that there is an obligation of a state to guarantee the 

parties‘ access to arbitral justice, but the analysis rather focuses on whether such a waiver is 

still valid if it presents a violation of a right of access to justice. In other words, should states 

at least open the ―door‖ for the parties to have recourse to national courts once the ―door‖ to 

arbitration is closed? In that case, the states would not be protecting the right of access to 

arbitral justice, but access to justice as such.  

The terminology and the legal bases on which the issues involved in the cases of 

impecuniosity can be discussed are based on one of these three relations: 1) access to justice 

as guaranteed under Article 6(1) of the ECHR as due process principle, 2) contract law and 

the doctrines of supervening impossibility of performance based on the grounds of justice, 

and 3) Article II(3) of the New York Convention.
414

 National courts took the opposite 

approaches on this matter: they either allowed the impecunious party to disregard the 

arbitration agreement, and to have recourse to national courts [IV.2.2], or they insisted on the 
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enforcement of the arbitration agreement, even though one of the parties lacked financial 

capacity to commence arbitral proceedings [IV.2.3].  

 

IV.2.2 Jurisdictions Allowing Impecunious Claimants to Disregard an Arbitration 

Agreement 

 

German courts have a long tradition of availing the parties to an arbitration agreement 

with a remedy for their impecuniosity. Unilateral termination for grave cause in case of an 

impecunious party was accepted as a basis for the termination of an arbitration agreement by 

German courts for a very long period of time.
415

 The termination in those cases was based on 

the provision on performance in good faith which is provided in section 242 of the German 

CC. The underlying reasoning for allowing the termination of an arbitration agreement is the 

preservation of a right of access to justice, as explained in the decision rendered by the 

German Federal Court of Justice on January 30, 1964:  

―By its contents, an arbitration agreement is designed to assign certain legal 

disputes from state courts to arbitral tribunals. It is however not designed to 

cut off the rights of one party to seek legal protection. Therefore, if an 

arbitration agreement - for whatever reason - turns out to be inexecutable for 

practical or factual reasons, any party has the right to [extraordinarily] 

terminate the arbitration agreement for good reason‖ [emphasis added].
416
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The right of an impecunious claimant to terminate an arbitration agreement is also 

supported in the Austrian case law and doctrine.
417

 According to the decision rendered by the 

Austrian Supreme Court in 1936 the arbitration agreement creates ―long-term obligation 

between the parties to which the general principles for long-term legal relations must 

apply.‖
418

 The termination for important reasons is one of them, and one of important reasons 

is considered to be the impecuniosity of a party which deprives it ―of the possibility of having 

its case decided by a judge or an arbitrator.‖
419

 Namely, the Austrian court in its reasoning 

as a ground on which the termination should be justified invoked the right to access to 

justice.
420

 It found the denial of justice to be unacceptable in the given circumstances. 

The termination of an arbitration agreement for grave cause in case of impecuniosity 

of one of the parties was the prevailing judicial opinion in Germany until 2000, but although 

the legal basis for disregarding the arbitration agreement was changed afterwards, the remedy 

for the preservation of a right of access to justice remained. Namely, when deciding on the 

issue of impecuniosity, the German Federal Court of Justice rendered a decision on 

September 14, 2000, in which it reaffirmed that an impecunious claimant (party) is entitled to 

a remedy, but on different grounds than in previous cases: it decided for the first time that 

impecuniosity rendered the agreement to arbitrate incapable of being performed, excluding 

the need to justify the termination of an arbitration agreement.
421

 This approach was followed 
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by a Cologne court on June 5, 2013.
422

 This case involved an impecunious claimant who 

could not cover the costs of arbitration. The court invoked directly the solution as provided in 

the decision of the German Federal Court of Justice from 2000, which provided for automatic 

cessation of an arbitration agreement. The issue of whether this newly developed theory is 

justified or whether the solution based on the termination of an arbitration agreement was the 

correct approach to a party‘s impecuniosity in arbitration was a trigger for the scholarly 

debate.
423

  

The main criticism, however, was not about the result that the German Federal Court 

of Justice reached, but regarding the ground on which it decided.
424

 The fact that the 

impecuniosity of a party is merely the underlying reason for the non-payment of the advance, 

which is then treated differently by courts, provokes interesting questions. This non-payment, 

according to the German courts, renders the arbitration agreement incapable of being 

performed. Therefore, it can be justified to ask whether any other reason for such a non-

payment would render the agreement incapable of being performed, and the answer would 

probably be ―no‖.
425

 To further assess the appropriateness of this legal basis, the first question 

which needs to be answered is what the definition of the non-performability of arbitration 

agreement is. Section 1032(1) of the German CCP was adopted, and to a certain extent 

adapted, from Article 8(1) of the UNCITRAL Model Law
426

, which was ―similar in purpose 
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and content‖ to Article II (3) of the New York Convention.
427

 Therefore, in order to examine 

whether German courts decided on appropriate grounds to address this issue, one should look 

at the commentaries of both Article II(3) of the New York Convention and Article 8(1) of the 

UNCITRAL Model Law.  

In his commentary on the New York Convention, Van den Berg already warned the 

arbitration community of a possibility that financial issues might be used as an argument 

under the concept ―incapable of being performed‖, provided in Article II(3).
428

 He 

emphasized two situations where financial issues should not be taken as a ground leading to 

the non-performability of the arbitration agreement: first, the arbitration agreement should 

still be considered capable of being performed even if the respondent will not be able to 

satisfy the award and, secondly, the same conclusion should be reached when payments 

cannot be made because foreign exchange is not available.
429

 When it comes to impecuniosity 

as a reason for the non-performability of an arbitration agreement, this commentator has not 

expressly stated it as a third case where an arbitration agreement must not be deemed 

incapable of being performed.  

Later commentaries have mentioned the following examples when the arbitration 

agreement was found to be non-performable: the arbitral tribunal cannot be constituted, the 

arbitral tribunal refuses to act, or arbitration is no longer possible at the agreed place of 

arbitration.
430

 These examples lead to a conclusion that the arbitration agreement which is 

incapable of being performed is usually a consequence of a pathological clause, which cannot 
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be ―cured‖ by tribunal.
431

 However, there is doubt expressed in the doctrine whether 

impecuniosity falls within these examples.
432

  

Similar doubt exists regarding Article 8(1) of the UNCITRAL Model Law. The 

UNCITRAL Model Law was prepared and later enacted as national arbitration law by more 

than 70 countries.
433

 However, this Model Law remained silent on the issue of impecuniosity. 

As a matter of fact, it remained silent regarding majority of issues dealt within this thesis. As 

previously mentioned, Article 8(1) contains a similar stipulation to that of the Article II(3) of 

the New York Convention. The Digest of Case Law on the Model Law on International 

Commercial Arbitration mentions the decision of the German Federal Court of Justice from 

2000 as an example of an extensive interpretation of the phrase of ―incapable of being 

performed‖.
434

 The examples of the arbitration agreements not capable of being performed 

under the UNCITRAL Model Law are similar to those examples provided under the New 

York Convention. They are the following: the designations of institution or appointing 

authority are unclear, the parties designating a non-existing institution or appointing 

authority, or the designated institution or appointing authority refusing to cooperate as 

expected by the parties.
435

 One can easily spot the difference between these examples and the 

impecuniosity of one of the parties. The former are usually a consequence of the parties' poor 

drafting skills, while the latter is a circumstance that occurs on one party's side, and usually 

nothing is provided in the arbitration agreement in that regard. This supports the conclusion 
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that this might not be the best suited basis to assess the effect of impecuniosity on arbitration 

agreement in the first place. 

The other set of the examples of arbitration agreements which were found incapable 

of being performed contains the following situations: the death of an arbitrator who was 

named in the arbitration agreement or the arbitrator's refusal to accept the appointment, if the 

replacement was clearly excluded by the parties.
436

 Again, these grounds are different from 

impecuniosity, since they are conditions or stipulations predicted by the parties in the 

agreement without which arbitration cannot take place. Impecuniosity is almost never 

predicted by the parties in the arbitration agreement and even if it was predicted, it would be 

a resolutory condition, rather than the suspensive one.
437

 This means that it would not be 

conditio sine qua non for arbitration process (as, for example, arbitrator named in arbitration 

agreement) or stipulation that has creative purpose for the arbitration process (for example, 

exclusion of replacement of arbitrator), but it would be a condition which should not occur. 

However, if it occurs, it terminates the arbitration agreement. Resolutory condition is, 

therefore, a basis for agreement to become inoperative, rather than incapable of being 

performed. Therefore, even if impecuniosity would be provided as a resolutory condition in 

the arbitration agreement itself, it would not render the arbitration agreement incapable of 

being performed, but inoperative.  

From the above presented analysis of the concept of ―incapable of being performed‖ 

under the New York Convention and the UNCITRAL Model Law, it follows that it does not 

encompass impecuniosity. Furthermore, the test of whether the arbitration agreement is still 

capable of being performed is not suitable because the non-defaulting party is, as per rules, 
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invited to make substitute payment. Therefore, the decision of the court whether the 

arbitration agreement was capable or not of being performed would depend on the will of one 

of the parties, i.e. the one who chooses to make or not to make a substitute payment. Related 

to that, Wagner stated that the non-defaulting party by not making substitute payment may 

―remain idle without destroying the underlying contract.‖
438

 This conclusion is in accordance 

with arbitration rules and national laws providing for the withdrawal of claims and the 

termination of proceedings in case of non-payment, without any prejudice to subsequent 

submission of the same claim in new proceedings. Therefore, the lack of payment or 

substitute payment does not touch upon the validity of arbitration agreement. It is difficult to 

defend then that the non-payment due to impecuniosity and subsequent lack of substitute 

payment which do not invalidate the arbitration agreement would render the agreement 

incapable of being performed and, therefore, automatically invalid.  

Moreover, as already mentioned, both the arbitral tribunal as well as the institution, 

depending on the type of arbitration chosen by the parties, have the possibility to suspend or 

terminate the proceedings, if the payment of the advance is not made. Again, the decision 

whether the arbitration agreement would be rendered incapable of being performed lies in the 

hands of the arbitrators or the institution deciding to continue or not to continue arbitration 

proceedings. This is not in accordance with the current interpretation of the phrase ―incapable 

of being performed‖ given by national courts, since the destiny of an arbitration agreement 

would depend on the decision of a third party whether the arbitration agreement. As it was 

correctly put by another scholar: 

―[…] it is simply wrong to say that the arbitration agreement is incapable of being 

performed for the reason that the arbitrators may refuse to begin with their work. 
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The agreement could very well be performed, the critical point being that it should 

not be performed for reason of fairness and equality.‖
439

 

Fairness and equality, which are the key issues when the party lacks funds, are much 

better observed when the issue of impecuniosity is discussed as the basis for the termination 

of the arbitration agreement. Termination for grave cause, where a party‘s right to seek legal 

protection is put forward, is an example of an approach where fairness and equality is 

observed. Such termination would be followed by an inoperative arbitration agreement, and 

this was the approach adopted by German courts for a long time, as mentioned above. The 

difference is that it adds a middle step, where the termination is not granted automatically, but 

only after a careful observation of the court, and after the other (non-insolvent) party is given 

an opportunity to pay all the costs. Therefore, this seems to be a more appropriate ground for 

disregarding the arbitration agreement, especially since the procedural consequences of the 

non-payment of the advance do not touch upon the substantive validity of arbitration 

agreement. 

  Finally, another criticism regarding finding the arbitration agreement incapable of 

being performed when one of the parties is incapable of covering its share of procedural costs 

is that this goes against almost widely accepted rule that the mere lack of financial means 

does not excuse the party from performance.
440

 This is going to be successfully used by some 

courts in order to deny an impecunious claimant the right to disregard the arbitration 

agreement, as discussed under the following part [IV.2.3]. However, this rule does not 

exclude the possibility for a party to terminate or to accept the repudiation or a waiver of the 

arbitration agreement, which can consequently lead to the conclusion that the arbitration 

agreement became inoperative. Hence, by the mere re-characterisation of the issue of 
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impecuniosity, these pitfalls can be avoided, as will be shown in the analysis of the case of 

Resin Systems Inc. v Industrial Service & Machine Inc
441

, discussed below within this Chapter 

[see IV.3.1]. Regardless of the outcome of this discussion, it can still be concluded that 

German courts are readily preserving the right of access to justice over the pacta sunt 

servanda principle. 

In 2012, a Hungarian court came to a similar conclusion.
442

 The case before the 

Szeged Court of Appeal involved a bankrupt party whose claim was dismissed by the first 

instance court.
443

 The Szeged Court of Appeal reversed the first instance court‘s decision 

based on four grounds, one of them being the excessive arbitration costs, which should have 

been paid in advance.
444

 The court held that the arbitration in the given circumstances was 

detrimental to the party, incompatible with the purpose of insolvency proceedings, and that is 

preventing the enforcement of the party‘s rights. Due to these reasons, the Szeged Court of 

Appeal concluded that the arbitration agreement was incapable of being performed, and 

allowed the bankrupt party to have recourse to the national court.  

Notwithstanding some factual differences, or differences in legal grounds, the 

German, Austrian, and Hungarian courts had a common line of reasoning, which was 

mirroring their concern for the impecunious party‘s right to vindicate its rights. They 

emphasized this right and its significance, thus leaving behind the principle of pacta sunt 

servanda.  

It remains to see whether those solutions which were discussed under Part I of this 

Chapter, such as the waiver of the arbitration agreement under the Swedish AA in the case of 
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the non-payment of the advance can be of any assistance to the impecunious claimant. Since 

in this case, it is the claimant who is unable to cover its share, it seems unlikely that this party 

will have any benefit from this solution since this relief provides the party interested in suing 

to turn to national courts if the other party does not cover its share of costs in arbitration. 

Therefore, the claimant, a party which is interested in conducting the proceedings in the first 

place, will also be the party waiving its right to arbitration once it does not make the 

necessary payment. It will not, however, be able to invoke the waiver on its own, while the 

respondent will most likely have no interest to commence court proceedings. Although the 

U.S. courts provided for a similar solution, as discussed in Part I of this Chapter, they have 

also dealt with the effect of prohibitive costs on the validity of an arbitration agreement.  

The consideration of a party‘s right to vindicate its rights is not given attention only in 

those jurisdictions where the ECHR is applicable, but the same can be made in other 

countries. From these, the best example where the court dealt with the impecunious 

claimant‘s right to vindicate its rights and how prohibitive costs might deter this right is the 

decision of the Supreme Court of the United States [―U.S. Supreme Court‖] in the case of 

Green Tree Financial Corp.-Alabama et al. v. Randolph [―Green Tree case‖].
445

 Although the 

decision in the Green Tree case dealt with a consumer claim, scholars confirmed that the 

principles applicable to the arbitration agreement which were discussed in this decision are 

widely applicable.
446

 The respondent filed a suit before the district court, which subsequently 

granted the motion to compel arbitration, submitted by petitioner. The Court of Appeal for 

the Eleventh Circuit then reversed this order. This court held that ―the agreement to arbitrate 
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posed a risk that respondent‟s ability to vindicate her statutory rights would be undone by 

“steep” arbitration costs, and therefore was unenforceable.‖
447

 

The U.S. Supreme Court recognized the party‘s possibility for a party to invalidate the 

arbitration agreement due to the prohibitive costs of arbitration, but it set the burden of proof 

to be on one of the parties which is seeking the invalidation by stating that: 

―[…] we believe where […] a party seeks to invalidate an arbitration agreement 

on the ground that arbitration would be prohibitively expensive, that party bears 

the burden of showing the likelihood of incurring such costs.‖
448

 

In the Green Tree case, the parties have not designated any particular arbitration institution or 

arbitrator to resolve their dispute, and the U.S. Supreme Court found that the respondent, a 

party seeking the invalidation of the arbitration agreement, failed to make any factual 

showing that the excessive costs would be incurred.
449

 In other words, the U.S. Supreme 

Court acknowledged that the prohibitive costs may be used as the basis for the invalidation of 

the arbitration agreement, as long as the relief-seeking party meets the burden of proof. It did 

not, however, provide more guidance on this matter.   

Although this approach protects the impecunious party‘s vindication of its rights and 

it guarantees accessibility to the forum if other national courts opt for the option presented in 

this section, there are certain drawbacks inherent to this approach which need to be taken into 

account. Namely, if they allow the impecunious party to have recourse to courts, the question 

is what happens if the party subsequently ceases to be impecunious. In that regard, the 

legislators might wish to explore the possibility to regulate a possibility to suspend an 

arbitration agreement.  
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Also, when deciding whether the arbitration agreement should be disregarded due 

attention should be given to the analysis whether the impecunious party would be better off in 

litigation.
450

 This is only one of the tests developed, for example, in the U.S. jurisprudence. 

The U.S. jurisprudence has developed four tests as to the measurement of the costs balance: 

1) the subjective test, which compares the costs of arbitration to the litigant‘s ability to pay, 

2) the comparative test, which compares the costs of arbitration to those of litigation, 3) the 

cost/benefit test, which compares the costs of arbitration to the likelihood of the potential 

recovery, and 4) the incentive-based test, which considers whether the plaintiffs or their 

representatives have any incentive, given the amount of costs, to pursue their claims.
451

 

Regarding the comparative test, the availability of legal aid is one of the circumstances that 

should be taken into account. If the impecunious party would not qualify for legal aid in 

litigation, or the costs of litigation would not be significantly lower, the impecunious party 

could not effectively exercise its right of access to justice before national courts either.  

The next pitfall of this approach is the ―creeping‖ violation of expectations and 

interests of the party with sufficient funds. Namely, the party (either claimant or respondent) 

which is involved in arbitration with an impecunious party is not liable for making substitute 

payment for the counterparty, in order to cover the advance and commence arbitration. It is 

even less so responsible for the other party‘s legal fees. At the same time, if the arbitration 

agreement is disregarded, the party which was willing to proceed with arbitration and to pay 

its share of costs might find itself in an unfair position, and before a foreign national court 

which it wanted to avoid in the first place.  

                                                 
450

 Bales and Gerano, ―Determining the Proper Standard for Invalidating Arbitration Agreement Based on High 

Prohibitive Costs: A Discussion on the Varying Applications of the Case-by-Case Rule,‖ 72. 
451

 Ramona L. Lampley, ―The Price of Justice: An Analysis of the Costs That Are Appropriately Considered in a 

Cost-Based Vindication of Statutory Rights Defense to an Arbitration Agreement,‖ Brigham Young University 

Law Review 2013, no. 4 (July 2013): 847. 

C
E

U
eT

D
C

ol
le

ct
io

n



183 

 

The practice before German courts, until 2000, was to set a time limit for the party 

which was financially stable to decide whether it is willing and in a position to bear all the 

costs of the arbitration proceedings, and in case it did not or could do so, the impecunious 

party would obtain the right to terminate an arbitration agreement.
452

 This would give the 

non-impecunious party an option, but still if it was without sufficient capacity to fund the 

whole proceedings (i.e. beyond its share), this party could end up before a national court 

without any fault on its side. This repercussion is especially important in international 

arbitration. If the arbitration agreement is disregarded in such setting, this may bring the 

claim before a foreign national court for at least one of the parties.
453

 This is exactly what was 

supposed to be avoided by concluding the arbitration agreement. Hence, while the 

impecunious party should be better off in litigation, national courts should balance this 

against the other party not being (severely) worse off.
 454

 

These pitfalls might have been part of reasoning or motivation for those courts which 

gave the preference to the principle of the binding force of arbitration agreements over the 

right of access to justice. Their decisions are presented in the next section. 

 

IV.2.3 Jurisdictions Which Do Not Allow Impecunious Claimants to Disregard an 

Arbitration Agreement 

 

Jurisdictions which have established a strong approach based on the principle of a 

binding force of arbitration agreements, and for that reason were ready to disregard the fact 

that an impecunious party has no access to any forum are England and Wales, and France.  

                                                 
452
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The Court of Appeal in England and Wales in the case of Haendler & Natermann GmbH v. 

Mr. Janos Paczy [―Paczy decision‖] stated the following when dealing with an impecunious 

claimant:  

―In my judgment the plaintiff cannot rely on his own inability to carry out his 

part of the arbitration agreement […]. The arbitration agreement remains an 

agreement which is perfectly capable of being performed if the parties are 

themselves capable of performing it […]‖ [emphasis added].
455

  

The English court, therefore, took a clearly opposite stance on this matter than the one taken, 

for example, by German courts. Notwithstanding the harsh consequences which this 

decision imposed on the impecunious party and its access to justice, the English court 

provided a reasonable justification by elaborating in detail what it finds to meet the threshold 

for an arbitration agreement to become incapable of being performed by comparing an 

arbitration agreement with a sales contract. In this regard, the court stated:  

―The incapacity of one party to that agreement to implement his obligations 

under the agreement does not […] render the agreement one which is incapable 

of performance […] any more than the inability of a purchaser under a contract 

for purchase of land to find the purchase price when the time comes to complete 

the sale could be said to render the contract for sale incapable of performance. 

The agreement only becomes incapable of performance in my view if the 

circumstances are such that it could no longer be performed, even if both parties 

were ready, able and willing to perform it. Impecuniosity is not […] a 

circumstance of that kind.‖
456
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The Paczy decision has established firm grounds in both the doctrine and judicial 

practice. It is oft-cited both by English courts and by the commentators
457

, but it is also 

accepted in other jurisdictions
458

. In England and Wales, the Paczy decision had a significant 

impact on a decision rendered in the case of Amr Amin Hamza El Nasharty v. J Sainsbury Plc 

[―Nasharty decision‖], where Mr. Nasharty, an impecunious claimant, submitted his inability 

to pay the advance on costs as an argument to oppose the stay of the court proceedings, and 

he invoked his right of access to courts under Article 6 of the ECHR.
459

 The English High 

Court found no violation of such a right. It stated that the claimant validly waived this right 

and that its impecuniosity ―adds nothing because inherent in any finding of waiver will be a 

finding that the Claimant freely and voluntarily entered into an arbitration agreement which 

imported a transparent published costs regime […].‖
460

  

The English High Court directly invoked the Paczy decision to support its finding in 

this regard by stating: 

―[I]nability of one party to meet his financial obligations under the ICC or 

comparable Rules or procedures does not render the arbitration agreement 

inoperative or incapable of being performed – see Janos Paczy v Haendler and 
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Natermann […], concerned with the materially identical section 1 of the 

Arbitration Act 1975. Brightman LJ in that case indicated that in his view it 

cannot have been intended by Parliament that the court should on an 

application such as this attempt to assess the financial resources of a party.‖
461

      

Hence, the court saw no reason to disregard the arbitration agreement since the party freely 

agreed to the costs schedule, for which the court stated to be ―the legitimate aim of ensuring 

that arbitrators are properly remunerated and that the administrative expenses of the ICC 

are paid.”
462

   

The question that can be addressed to the English courts which decided that the 

agreement is still perfectly performable and operative despite the party‘s impecuniosity 

which immobilized the arbitration proceedings is as follows: Is there any way for an 

impecunious party to free itself from the arbitration agreement when it is obvious that it 

cannot afford it? Under the adopted approach, the answer would be ―no‖. 

The Paczy decision takes the following perspective: ―The agreement only becomes 

incapable of performance […] if the circumstances are such that it could no longer be 

performed, even if both parties were ready, able and willing to perform it.‖
463

 If the claimant 

is impecunious, it will still be ready and willing to perform the arbitration agreement and pay 

the costs. It will, however, not be able to do so due to lack of funds. Hence, it is clear from 

the definition that the impecuniosity of one party cannot reach this threshold and that is why 

the court followed it with saying that ―[i]mpecuniosity is not […] a circumstance of that 

kind‖.
464
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Section 1(1) of the 1975 EAA (now Section 9(4) of the 1996 EAA) has the same 

origin in Article II (3) of the New York Convention, just as Section 1032(1) of the German 

CCP, which was discussed under the previous section [see IV.2.2]. The 1975 EAA, including 

Section 1(1), was enacted to give the effect to the provisions of the New York Convention.
465

 

As it followed from the analysis of the phrase ―incapable of being performed‖ under the New 

York Convention and the UNCITRAL Model Law under the previous section, the state of 

impecuniosity does not seem to be a proper basis for declaring an arbitration agreement 

incapable of being performed. It would be advisable to opt out of using this legal basis as a 

proper test for the validity of an arbitration agreement when cases involve an impecunious 

claimant. In that sense, the English court was, indeed, right when stating that ―[Mr. Paczy‟s] 

misfortune, as it seems to me, really stems from two facts. First that legal aid unfortunately is 

not available in arbitration proceedings, and secondly that subsection (1) of Section 1 is 

mandatory and not discretionary.‖
466

 However, the ―misfortune‖ of not having the funds to 

finance its claim was not addressed under all grounds provided in this mandatory section.  

Section 1(1) of the 1975 EAA (now Section 9(4) of the 1996 EAA) provides that an 

arbitration agreement can be set aside on one of three grounds: if it is null and void, 

inoperative or incapable of being performed. The English court in the Paczy decision dealt 

only with one of these grounds – whether the arbitration agreement became incapable of 

being performed. On the other hand, in the Nasharty decision, the English High Court 

declined the possibility for the arbitration agreement to be either incapable of being 

performed or inoperative due to the impecuniosity of a claimant. 

It remains to be seen whether the rendered decision in the BDMS case in 2014 

changes anything in this area, especially regarding the possibility to terminate an arbitration 
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agreement when the claimant is impecunious. The BDMS case involved a respondent who 

failed to pay its share of the advance, and the court found this to be a breach of its contractual 

obligation undertaken by concluding the arbitration agreement, but it found no repudiation on 

the respondent‘s side and the claimant was not entitled to terminate the arbitration agreement 

[see IV.1]. The question is whether termination based on repudiation would be possible if an 

impecunious claimant initiated the proceedings and then respondent refused to pay the 

respondent‘s share of the advance, for if the respondent paid its share, there would be no 

breach of obligation to pay in first place. The issue is whether such non-payment is to be 

considered repudiatory breach. In this regard, unless the respondent made its payment 

conditioned on, for example, the payment of security for costs, one can consider the refusal to 

participate to be the absolute one, i.e. it should be considered as a part of ―wider pattern of 

repudiatory conduct‖, which was the first requirement under the BDMS decision. Secondly, if 

the claimant is impecunious, it could not make substitute payment which would prevent it 

from avoiding the procedural consequences of non-payment and protecting itself from being 

deprived of benefits under the arbitration agreement, and this would satisfy three other 

requirements under the BDMS decision.  

Finally, the court in the BDMS decision stated that ―even if a claim is deemed 

withdrawn as a result of default in payment of the advance on costs, there is no restriction on 

the same claim being brought to arbitration again at a future time.‖
467

 In the case involving 

an impecunious claimant, this requirement for repudiation of the arbitration agreement leaves 

the following questions open: Is the claimant expected to abstain from arbitration until a 

better ―financial climate‖ arrives? Or when it is clear that the claimant will not be able to 

substitute both shares and continue with arbitration is this enough for the court to conclude 

that the respondent repudiated the whole agreement to arbitrate, and not just the reference to 
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arbitration in that particular case? In other words, although the subsequent submission of 

claim is possible, one needs to see whether the respondent‘s failure to pay made with the 

knowledge of claimant‘s impecuniosity reaches the proportion of the failure to perform 

which leads to repudiation.    

When explaining what is the proportion of failure to perform that allows termination, 

Treitel gave the example of the case in which the buyer refused to accept one of two 

deliveries without any explanation and the court held that the seller was entitled to terminate 

the contract.
468

 A similar conclusion should be reached by the court in the case involving 

impecunious claimant. Non-payment by the respondent in a case referred to an arbitral 

tribunal without any justification should be considered severe enough to reach the proportion 

of failure that will allow the claimant to terminate the agreement to arbitrate. Otherwise, if 

the threshold requires the repetition of non-payment in a subsequent arbitration proceeding, 

this practically imposes the duty on the claimant not only to recover from its impecuniosity in 

order to cover its own share of advance, but also to be able to cover respondent‟s share as 

well. Since the substitute payment is not the claimant‘s obligation at all, the one-time 

respondent‘s refusal to pay its share should be enough to enable an impecunious claimant to 

terminate the contract. However, it remains to see whether English courts will be ready to 

overrule the precedent established in the Paczy case and confirmed in the Nasharty case in 

light of this new development under which the non-payment is considered to be breach of a 

contractual obligation. 

There are possible drawbacks to this solution as well. The impecunious claimant will 

be able to terminate the arbitration agreement only if the respondent refuses to pay its share. 

If the respondent pays its share of the advance, this would preclude the claimant of available 

remedy and deny its access to justice. Moreover, once the court reaches the conclusion that 
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the respondent‘s breach is repudiatory, it will be confronted with one more consideration 

before it allows the claimant to terminate the arbitration agreement. Since the impecunious 

claimant will not be able to pay its share of advance, it will be in breach as well. The court 

then needs to inquire what happens with the parties‘ right to terminate the contract in a case 

of simultaneous breaches. According to Treitel the general rule should be that where both 

parties breached a contract, each of them should preserve its right to terminate it and “[t]he 

justification for that general rule is that […] that no good purpose is served by holding 

parties to a contract after each of them has committed a breach justifying its termination‖.
469

 

Therefore, an impecunious claimant, who did not pay its share of advance, should still be 

entitled to terminate an arbitration agreement where the respondent refuses to pay as well. It 

depends, of course, on the policy of English courts which they will adopt in this type of a 

situation – whether they will decide to re-enforce the already established pro-arbitration 

approach, or if they will decide to be more sensitive to the party‘s unavailability of access to 

arbitral forum. 

France is another jurisdiction in which an impecunious claimant will not be allowed 

to disregard an arbitration agreement due to its impecuniosity. French courts adopted a 

position that is contrary to the position adopted by the German Federal Court of Justice. This 

was correctly predicted by Gaillard in 2000, in the collection of papers on impecunious 

parties that was mentioned in the introduction to this Chapter.
470

 In 2013, the plaintiff in the 

Lola Fleurs case filed a claim before a French court, which referred it to arbitration.
471

 The 

plaintiff appealed the decision, and claimed that the arbitration clause should be considered 

manifestly inapplicable since it cannot afford the costs of arbitration. The Paris Court of 

Appeal confirmed the first instance court‘s decision, and it reasoned by stating that the 
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inapplicability of an arbitration agreement cannot be incurred from the impecuniosity of a 

plaintiff, and that it is up to the arbitral tribunal to allow access to justice – any failure of 

granting such access can be sanctioned later.
472

 In 2015, the Paris Court of Appeal restated 

this position in its decision rendered in a case no. 15/00512 [―Airbus case‖], decided on 7 

April 2015.
473

 According to the court, the arbitration agreement was not manifestly 

inapplicable due to the impecuniosity of a party, and it was once again re-affirmed that the 

denial of justice which could result from this financial state of a party is the arbitral tribunal‘s 

responsibility, as it should ensure access to justice.
474

 The scrutiny of whether there was 

denial of justice can be, according to the French court, addressed ex post.
475

 

This approach is described by scholars as a re-affirmation of a negative effect of the 

competence-competence principle with an a posteriori court scrutiny.
476

 It is difficult to 

perceive, however, which decision could be later scrutinized by courts since, as explained 

above, the file most often in the cases of an impecunious claimant does not even reach the 

tribunal. If the courts opt for the preservation of the binding force of an arbitration agreement, 

and insist on the arbitrators‘ responsibility for providing access to justice, some practical 

aspects should be taken into account and resolved in the future. Namely, if the file does not 

even reach the arbitral tribunal at all, it is questionable then in which way the tribunals are 

expected to provide access to justice. Insisting on this approach would also mean that the 

arbitrators impliedly agreed in their receptum arbitri to act without any payment of the 

advance, which will often not be true or there will be no provision in this regard in their 

acceptance of an appointment. As mentioned above, it is too optimistic to expect that 
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arbitrators will conduct the proceedings without the advanced payment, or that arbitration 

institutions will allow it. 

However, the biggest criticism that this approach can receive is certainly the fact that, 

by enforcing arbitration agreements in these situations, the national courts are evidently 

placing a price on justice. One might argue that it was the parties who put it there in the first 

place. However, it might be difficult, especially in situations where there is an alternative in 

referring the parties to litigation as a cheaper option, to defend this position. 

A similar ex post review, which is related to the final allocation of costs, was 

considered and criticized in the U.S. jurisprudence due to the violation of the principle of 

judicial economy. In the dissenting opinion to the Green Tree decision, Justice Ginsburg, 

who wrote the opinion, stated that the majority opinion  

―does not prevent [the respondent] from returning to court, post-arbitration, if she 

then has a complaint about cost allocation. If that is so, the issue reduces to when, 

not whether, she can be spared from payment of excessive costs. Neither certainty 

nor judicial economy is served by leaving that issue unsettled until the end of the 

line.‖
477

 

The same principle can be applied when the issue is not the complaint related as to the 

allocation of excessive costs, but when the discussion is led as to whether the tribunal 

guaranteed access to justice to an impecunious party. Besides, the narrowness of the grounds 

on which judicial review of international arbitral awards is conducted was also pointed out as 

one of the weaknesses of the ex post scrutiny.
478

 This argument, however, could be easily 
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overturned as the access to justice could be claimed to be part of international public policy, 

and therefore, it would be covered by otherwise narrow judicial review. 

 

 

IV.3 Impecuniosity of the Respondent (Counterclaimant): Prohibitive 

Procedural and Party Costs and the Party’s Right of Access to Justice    

 

 

The situation involving an impecunious respondent implies certain differences in 

comparison to claimant‘s impecuniosity. The impecuniosity of the claimant, unless it is 

overcome by respondent‘s substitute payment, or by the court‘s finding of the arbitration 

agreement incapable of being performed or inoperative, blocks the commencement or 

continuation of arbitration proceedings. Similarly, the claimant may be interested in this case 

to disregard the arbitration agreement. The difference is that in this case it is the solvent party 

that wishes to extinguish the arbitration agreement. There are general solutions based on the 

waiver theory and the termination due to the non-payment, which were discussed under Part I 

of this Chapter. However, it remains to see whether there are additional remedies or a wider 

application of these remedies when the impecuniosity of a party is the basis for the solvent‘s 

party request to disregard the arbitration agreement. Hence, the first sections analyses the 

grounds based on which the solvent party, i.e. claimant, may disregard the arbitration 

agreement if the respondent is impecunious and fails to pay its share of the advance [IV.3.1] 

Another difference stems out from the claimant‘s readiness to pay the whole advance 

on costs. For this reason, the proceedings are conducted and the award rendered, unlike in the 

cases of impecunious claimants, when proceedings are usually terminated. Since the 

proceedings are conducted despite one party‘s lack of funds, different issues might arise 
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eventually. Two aspects of the financial incapacity of a respondent and their consequences 

will be addressed here: a possible violation of respondent‘s procedural rights if it is not in a 

financial position to submit counterclaims [IV.3.2] and a violation of respondent‘s procedural 

rights when it cannot pay the costs for effective defence (notwithstanding the submission of 

counterclaims) [IV.3.3]. 

 

IV.3.1 Non-Payment by the Impecunious Respondent as a Basis for Termination by the 

Claimant and “Inoperativeness” of the Agreement to Arbitrate 

 

The contract law based solutions, as discussed under Part I of this Chapter, have little 

bearing on the situations involving impecunious claimants, as this is the party interested in 

the commencement of arbitration, but also in breach of its obligation due to lack of funds. 

They, however, have more importance for solvent claimants who are not ready to provide 

substitute payment for an impecunious respondent, and who wish to disregard the arbitration 

agreement. Section 5 of the Swedish AA provides a remedy for such claimants. Since it states 

that ―[a] party shall forfeit his right to invoke the arbitration agreement as a bar to court 

proceedings where the party: (…) fails […] to provide his share of the requested security for 

compensation to the arbitrators‖, this ground encompasses the non-payment of any of the 

parties, including respondents, with or without any underlying reason for such non-payment. 

In case of an impecunious respondent failing to provide its share of the advance, the solvent 

C
E

U
eT

D
C

ol
le

ct
io

n



195 

 

claimant will obtain the right of having recourse to national courts again, at least in regard to 

that specific reference to arbitration.
479

  

 Furthermore, while in the BDMS case, the English High Court clarified the nature of 

the obligation to pay the advance, it found no repudiation on the side of the non-paying 

respondent. The BDMS decision provided grounds for the impecunious claimants to terminate 

the arbitration agreement, as discussed under IV.2.3, but this will highly depend on the policy 

which will be adopted by courts. It remains to see whether there is any ground to find 

repudiation by the respondent who defaulted due to lack of funds.  This BDMS decision will 

be analysed in comparison to another decision rendered in Canada, another common law 

jurisdiction. This is the decision rendered in the case of Resin Systems Inc. v Industrial 

Service & Machine Inc. [―Resin case‖ or ―Resin decision‖].
480

 In both cases addressed here, 

the courts dealt with issue of whether the agreement to arbitrate became inoperative. 

However, the courts came to different conclusions.   

 In the BDMS case, the English High Court found the respondent‘s non-payment to be 

a breach of a substantive obligation under the arbitration agreement. However, as noted 

before, the English High Court laid down five reasons due to which the breach was not found 

to be repudiatory and, consequently, left the claimant without the right to terminate the 

agreement to arbitrate. Regarding the finding whether the arbitration agreement was 

operative, it concluded that 

―[t]here is a possible further argument available to the Claimant that even if 

there had been no accepted repudiation the arbitration agreement had been 

rendered unworkable and thereby inoperative. […] Nevertheless, my reasons 
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for finding that the breach did not go to the root of the contract are equally 

reasons for finding the arbitration agreement was not made unworkable and 

thereby inoperative in this case.‖  

Therefore, the English High Court addressed the right to terminate the arbitration agreement 

and a claim that it became inoperative as two different and valid grounds that claimant can 

invoke in cases like this. The final result was, under both grounds, that the claimant was still 

bound by arbitration agreement and, consequently, not able to turn with its claim to a national 

court.  

In order to determine whether the breach was repudiatory, the following requirements 

were analysed in the BDMS decision: (1) the defendant‘s refusal to participate needs to be 

absolute, and not conditioned (a so-called ―wider pattern of repudiatory conduct‖); (2) the 

breach should deprive the claimant to arbitrate, which will not happen if the claimant can 

pay the respondent‘s part of the advance; (3) in that regard, although substitute payment is 

not the claimant‘s obligation, it is a ―machinery for dealing with this situation‖; (4) the non-

payment will substantially deprive the claimant of the benefits, if it could not have avoided 

the consequence; (5) it has to be proven that the arbitration agreement was repudiated, not 

merely the reference to arbitration in that case.
481

 The impecuniosity as underlying reason for 

the respondent‘s default may have a significant impact on some of the court‘s findings, which 

were made when the respondent conditioned the payment of its share on the payment of the 

security for costs.  

Firstly, an impecunious respondent would show much ―wider pattern of repudiatory 

conduct‖, as its non-payment would not be conditioned upon any security and it would, 

therefore, be absolute. Of course, other behaviour, such as active participation in other phases 
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of the arbitration, an ―involvement in the settling of the TOR‖ or ―in exchanges as to the 

scope of the preliminary issue hearing‖, may be taken into account as well.
482

 Furthermore, it 

is clear from the BDMS decision that substitute payment is considered a proper ―machinery 

for dealing with this situation‖. However, in case of an impecunious respondent the issue of 

the claimant‘s reimbursement, either during the arbitration or in the last award, is uncertain. 

The claimant will surely have an opportunity to arbitrate subject to the payment of the whole 

advance, but the English High Court emphasized the possibility of the reimbursement as one 

of the reasons why claimant was not deprived of its right to arbitrate.
483

 It will, again, depend 

on the policy of a court whether the claimant will be found to be deprived of such a right, 

once it would be expected from it to cover the costs wholly on its own, without a reasonable 

possibility to expect the reimbursement. The requirements, as set in the BDMS decision, are 

difficult to rebut, and they will highly depend on the circumstances of a particular case.  

 While discussing the issue brought before it, the English High Court mentioned the 

Alberta Court of Appeal decision in the Resin case, where the circumstances very much 

mirrored the BDMS case, but the Alberta Court of Appeal court reached the opposite 

conclusion.
484

 The case involved an impecunious respondent who failed to pay its part of the 

share of the advance. The claimant was not ready to make substitute payment and it 

commenced court proceedings. The Alberta Court of Appeal court, as well as the English 

High Court, found that the non-payment of the share of the advance is a breach of the 

arbitration agreement due to the textual interpretation of the applicable rule from the ICC 

rules which state that ―the advance costs shall be payable in equal shares by each of the 

parties‖ [emphasis added].
485
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 The Alberta Court of Appeal court then focused solely on the discussion whether the 

arbitration clause is operative, without any reference to the termination of the agreement to 

arbitrate. It concluded that ―the refusal to pay the costs makes the arbitration unworkable, 

and thereby inoperative, as there is no obligation on the other party to fund the defaulting 

party‟s share.‖
486

 As illustrated by the decisions analysed above, the Canadian and English 

courts rendered the opposite decisions under similar circumstances.  

 Comparing these decisions might shed more light on whether the non-defaulting party 

from the Resin case would be successful in claiming that the breach was repudiatory or that 

the agreement was inoperative under the five requirements listed above in the BDMS 

decision. First requirement was that the breach was absolute. In the Resin case, the court 

established that the respondent stated that it had not intended to make the payment.
487

 

However, the refusal was not completely resolute, and the respondent was actively 

participating in the proceedings until that point. The respondent also provided a justification 

for the refusal, submitting that the claim exceeded the contractual limits. The Alberta Court 

of Appeal rejected this argument, stating that it is a justification of the substantive nature 

which would have been an issue, had the arbitration continued.
488

 In the BDMS decision, the 

English High Court dealt with the respondent‘s refusal to pay conditioned upon the 

claimant‘s payment of the ordered security for costs. This condition was of procedural nature, 

so it would be interesting to see how an English court would decide, if the reason for the non-

payment would be of substantive nature.  

 The second requirement was the one on the availability of substitute payment, which 

was one more reason why the English High Court decided the breach not to be repudiatory 

and the agreement to be still operative. In this respect, the Alberta Court of Appeal simply 
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stated that the agreement to arbitrate was unworkable and, therefore, inoperative ―as there is 

no obligation on the other party to fund the defaulting party‟s share‖.
489

  

Lastly, the Alberta Court of Appeal did not address the last requirement of the English 

approach – that repudiation should not be limited to the single reference to arbitration. The 

reason why it did not make any conclusions on this point might be that, as mentioned before, 

the court in the Resin case focused solely on the inoperativeness, while this requirement 

focuses on the scope of repudiation. Since the applicable arbitration rules in both cases were 

the same, i.e. the ICC Rules, the withdrawal of the claim in this case would provide no 

prejudice to any subsequent submission as well. Therefore, the English court might probably 

conclude the repudiation was only regarding the specific reference, and not the whole 

agreement to arbitrate. 

To summarize, the solutions at the disposal of a solvent claimant in the case involving 

impecunious respondent is not internationally uniform. The national courts might adopt 

similar legal grounds based on which they will characterize the issue – either as an issue of 

repudiation or inoperativeness or a waiver – but they will render opposite decisions. 

Therefore, in the case of impecunious respondent, claimant‘s chances to have recourse to a 

national court will depend from jurisdiction to jurisdiction. However, if the claimant is ready 

to make substitute payment, the respondent might be the party which is interested in 

disregarding the arbitration agreement, especially if it is unable to finance the counterclaim 

[see IV.3.2] or it lacks funds for a proper defence [see IV.3.3].  
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IV.3.2 Prohibitive Procedural Costs for Submitting a Counterclaim: The Respondent’s 

(Counterclaimant’s) Right to Disregard the Arbitration Agreement 

 

The set of circumstances involving an impecunious respondent which will be 

discussed under this section is the one in which the respondent lacks funds to cover the 

advance for its counterclaims. The submission of counterclaims in institutional arbitration 

usually leads to the payment of separate advances.
490

 When a respondent is impecunious, this 

is usually followed by payment made only on by claimant for its own claims, while 

respondent‘s counterclaims are considered withdrawn. The position of the respondent, i.e. the 

counterclaimant, in these situations, resembles very much the position of an impecunious 

claimant described above. The respondent (counterclaimant) is not prevented from defending 

itself against the claims submitted by claimant, but it is prevented from raising new claims. 

The differences between the positions of a claimant and counterclaimant stem from 

the fact that in arbitration proceedings involving an impecunious counterclaimant, the 

proceedings still can, and usually do, take place. For this reason, the discussion related to an 

issue of impecuniosity is postponed for a later stage - the stage of the recognition and 

enforcement (or setting aside) of an award. It will be shown whether this offers an 

impecunious party any new remedies. Portuguese and French courts came to similar 

conclusions, but with different reservations. 

On November 9, 2003, the Portuguese Supreme Court in the case No. 1647/02 

confirmed the enforcement of an award, which was initially granted by the first and second 
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instance courts.
491

 One of the grounds on which the appellants (respondents in arbitration) 

challenged the enforcement of the award was the violation of public policy under the New 

York Convention, as they were impecunious at the time of arbitration and consequently their 

counterclaims were not heard by the arbitral tribunal. The invoked legal basis for such claim 

was article 20 (1) of the Portuguese Constitution which provides that  

―[e]veryone shall be guaranteed access to the law and the courts in order to defend 

those of his rights and interests that are protected by law, and justice shall not be 

denied to anyone due to lack of financial means.‖  

The court agreed that the right guaranteed under Article 20(1) of the Portuguese Constitution 

is part of international public policy.
492

 However, this right, according to the Portuguese 

Supreme Court, is not absolute. The Court stated that it is allowed for  

―anyone to resort to other measures than the state courts, such as arbitration, and 

to submit to a foreign law and/or jurisdiction in respect of right which one can 

freely dispose, paying what is necessary to guarantee that measure‟s functioning‖ 

[emphasis added].
493

  

The decision is, in this regard, comparable with the Nasharty decision, where the court also 

emphasized the parties‘ awareness of the cost schedules to which they were agreeing. Hence, 

the Portuguese Supreme Court re-affirmed that the waiver of the right of access to court also 

encompasses the waiver of any state‘s obligation to protect the parties with lack of funds. 

While Article 20(1) of the Portuguese Constitution guarantees access to courts despite the 

financial incapacity of a party, the moment the parties step out of its realm by waiving it in 

favour of arbitration or foreign court‘s jurisdiction, they are solely liable for financing the 
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chosen forum. In other words, they are leaving the ―protective umbrella of the state‖ by 

accepting the decision to be rendered by an arbitral tribunal or a foreign court.
494

 

In this particular case, the appellants were impecunious, and were unable to submit 

their counterclaims in the arbitration. The Portuguese Supreme Court found no denial of 

justice. In accordance with what was mentioned above, the court stated that, while 

international public policy encompasses the right under article 20(1) of the Constitution, it 

does not include ―a principle which would provide for complementing the insufficient 

[financial] means of [an entity] that by nature only exists because and to extent that it has the 

economic means necessary for its existence.‖
495

 Also, it was emphasized that neither the 

domestic law nor any act which Portugal is bound by guarantees legal aid to companies. 

Taking that into account and also the fact that the parties to the arbitration agreement should 

have been aware of the future costs which these proceedings might entail, according to the 

Portuguese Supreme Court, international public policy was not violated and the award was 

enforced. 

The Portuguese Supreme Court, nevertheless, provided for a possible exception to the 

established rule. This is the situation in which the party subsequently found itself without 

fault in financial difficulties ―that makes access to justice totally impossible where the 

obligation to submit to the arbitral tribunal still exists‖, but, according to the court, no 

allegations as to prove that ―the obligation is extinguished because performance thereunder 

has become impossible through no fault on its own‖ were made by appellants in this case.
496

  

In 2008 the Portuguese Constitutional Court rendered a decision in which it dealt with 

an impecunious party to an arbitration agreement. It stated that if an impecunious party is 

eligible for legal aid in accordance with the relevant law, it is not obliged to respect an 
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arbitration agreement.
497

 The stance of the Portuguese Constitutional Court seems not to 

conflict with the position taken by the Portuguese Supreme Court, since the latter emphasized 

the unavailability of legal aid for companies under Portuguese law in its reasoning. Literal 

reading of these decisions would lead to a conclusion that there is a possibility for an 

impecunious counterclaimant to successfully claim denial of justice if it proves that the 

financial difficulties emerged subsequently and without its own fault, and/or that it would 

qualify for legal aid in court proceedings.  

This is in line with some of the comments given in the previous parts of this study. 

The question is then what should be done with such counterclaims which are submitted in 

arbitration, but the advance was not paid, which would lead to denial of justice. Should the 

tribunal continue with its services irrespective of such payment, or should the party be 

referred and allowed to approach national courts in this regard? Perhaps more can be 

concluded on this matter from the decisions of French courts. 

The issue of impecuniosity was address in the Pirelli case by the Paris Court of 

Appeal and the French Supreme Court.
498

 Although the latter overruled the decision of the 

former, it is interesting to examine and compare both of these decisions.  

The Pirelli case involved a respondent submitting the counterclaims in ICC 

arbitration, who later, due to its bankruptcy, could not pay the advance due upon these 

submissions. The counterclaims were withdrawn and the arbitral tribunal decided only on the 

claims submitted by the claimant. The respondent sought the annulment of the award based 
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on the violation of Article 1502 (4) and (5) of the French Code of Civil Procedure [―French 

CCP‖], which provided for the annulment if due process has not been respected, or if the 

recognition or enforcement is contrary to international public policy. The particular legal 

issues which the Paris Court of Appeal addressed were the violation of the principle of 

equality as part of due process, and the violation of the right of access to courts.  

Regarding the principle of equality, the Paris Court of Appeal decided that the parties 

were not on equal footing before the tribunal since respondent‘s defence was restricted only 

to reply to the claims. Since it was deprived from submitting its counterclaims, which were 

sufficiently connected with the claims, it was deprived of a possibility to offset the claimant‘s 

successful claims.
499

 As to the possibility to submit the counterclaims again in the future 

without any prejudice, the opinion of the Court of Appeal was that such a possibility is only 

theoretical.
500

 Regarding the violation of the right of access to courts, the Court of Appeal 

stated that if there are restrictions imposed on this right, they must be proportionate to the 

proper administration of justice, and the tribunals are also due to apply this principle.
501

  

The French Supreme Court annulled the Court of Appeal‘s decision due to the lack of 

legal basis.
502

 The French Supreme Court stated that submissions of counterclaims are not to 

be guaranteed, unless they are inseparable from the main claims, and the Court of Appeal 

failed to examine this.
503

 While the theory of inseparability was conceived as to prevent 

denial of justice, scholars rightly pointed out that the French Supreme Court provided no 

criteria for the determination on whether claims and counterclaims are separable or not.
504

 It 
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is up to the arbitral tribunal to decide on this issue, on a case-by-case basis.
505

 At the same 

time, the question whether the parties whose counterclaims were withdrawn due to the 

inability to pay the costs can bring those counterclaims before a national court has not yet 

been answered by the French Supreme Court.
506

 However, in light of the decisions of the 

Paris Court of Appeal in the Lola Fleurs and the Airbus cases, it seems that it is highly 

unlikely that the French courts, which did not find an arbitration clause manifestly 

inapplicable due to the impecuniosity of the claimant, would conclude any differently in 

cases involving impecunious counterclaimants.  

If we compare the outcome of the Pirelli case and the reasoning of the French 

Supreme Court with the decision of the Portuguese Supreme Court, we can conclude that 

both courts emphasized the significance of party autonomy, which is the sole ground for 

waiving the state protection when concluding the arbitration agreement. Consequently, both 

supreme courts found no legal basis to guarantee the parties the access to arbitral tribunal. 

However, both courts provided for certain exceptions to this rule, although the exceptions 

were of a different nature. The French Supreme Court stated that submissions of 

counterclaims are not to be guaranteed, unless they are inseparable from the main claims.
507

 

On the other hand, the Portuguese Supreme Court provided for a possibility for courts to take 

the impecuniosity into account as a plausible argument, but only when the party proves that it 

was caused subsequently and without its own fault.  
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IV.3.3 Prohibitive Party Costs: Violation of the Respondent’s Right to be Heard 

 

The second scenario involving impecunious respondents is the one in which the 

respondent has enough funds to cover its share of advance, but it lacks funds to finance its 

defence. The costs which are necessary for respondent‘s defence include, but are not limited 

to, attorney‘s fees, other expenses, and the readjustment of the advance on costs. It is 

considered that there is no obligation for the parties to be represented by an attorney in 

arbitration, but the complexity of cases as well as the principle of equal treatment might 

impose the need for the party to be professionally represented.
508

 Even if the party is not 

represented by an attorney, the travel costs necessary for it to participate in hearings, but also 

other expenses might be high enough to prevent the respondent in effectively presenting its 

case. These other expenses might involve, for example, the fees and expenses of witnesses of 

fact, expert witnesses, technical advisers, interpreters etc. Without available funding for these 

costs, the respondent will not have an opportunity to present evidence supporting its 

arguments, or its defence will at least not be as effective as it could be. All these situations 

show how the lack of financial funds on the respondent‘s side can impair its effective 

defence, and consequently violate the right to present the case and the right to equal 

treatment.  

The treatment of respondent‘s impecuniosity in regard to the effective defence should 

be treated differently than when it is not in a position to finance its counterclaims since the 

latter situation does not touch upon the respondent‘s right to reply to the claim raised by the 

claimant. This can also be deducted from the opinion of the French Supreme Court in the 

Pirelli case where it was stated that the submissions of counterclaims are not to be 
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guaranteed, unless they are inseparable from the main claims.
509

 Therefore, the conclusion 

would be that any impairment of a respondent to answer to a claim caused by financial 

distress would lead to the violation of due process.  

It remains to see whether the respondent would have a claim under Article 6 of the 

ECHR. Article 6 of the ECHR covers not only the right of access to courts, but also the right 

of access to justice of certain quality. The ECtHR took a position that the right to fair hearing 

was violated due to the denial of legal aid which deprived the applicants ―to present their 

case effectively before the court and contributed to an unacceptable inequality of arms‖.
510

  

Although it cannot be claimed that the violation of the ECHR is a separate ground for 

challenging the award, the grounds usually provided for that purpose can be a basis for 

pursuing the guarantees of rights under Article 6(1) of the ECHR. Hence, lack of funds on the 

respondent‘s side to finance defence might trigger much more serious consequences for the 

award, which need to be taken into account by arbitral tribunals.  

It is, however, difficult to suggest any solution on how to obtain necessary funds for a 

respondent. The claimant cannot be forced to finance it on any other but voluntary basis, 

while legal aid is not guaranteed in arbitral proceedings. It is also questionable whether the 

tribunal could insist on the respondent‘s application for third-party funding. Besides these 

three solutions, the question is whether the tribunal can continue the proceedings with 

knowing that there is a great possibility that it will render an award which is tainted by a 

conceivable violation of due process.  

To conclude, when we talk about the right of equality of arms, much more can be 

deducted from the ECtHR practice. The issue here is whether the state should be found in 
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violation of Article 6(1) of the ECHR if it does not set aside or it enforces an award or 

arbitration agreement in cases where this right was or if it is threatened to be jeopardized. The 

ECtHR clearly stated that right to a fair trial is not absolute. This should be the leading 

thought in solving the issue of impecunious parties in arbitration which cannot afford 

defence. Firstly, courts should give due attention and effort in proving whether party is 

impecunious. Secondly, they should always observe whether impecunious party would be 

better off in litigation. If an impecunious party does not qualify for legal aid, or defence 

before the state court would not be any cheaper, a state cannot be subsequently accused of not 

ensuring a right to a fair trial. The means through which this right is guaranteed in litigation 

are left to the state‘s discretion and parties to arbitration agreement should not be in more 

favourable position than the litigants before a court of law.  

Another option that impecunious parties have is to obtain funds from an external 

funder. Third party funding is a recently developed industry, whose impact on arbitration is 

yet to be evaluated. However, due to its emerging availability, this study will analyse the 

main legal issues related to the funding of impecunious parties. 

 

IV.4 Third Party Funding: Panacea or Menace for an Impecunious Party and Its 

Right of Access to Justice  

 

IV.4.1 Theoretical Foundation and Definitions  

 

Third party funding, which initially started as a litigation related industry, spread its 

net in the last decade over arbitration field as well. Arbitration, as a privately funded 

adjudicative process, has certain benefits from this new industry. For example, one of the 

possibilities for impecunious parties in arbitration is to seek out for the external funding.  The 
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discussion, therefore, should not be placed on the necessity of such funding in arbitration, but 

on the necessity of more detailed regulation, and the avoidance of drawbacks. The need for 

such regulation, and a proper way of conducting it, was also stressed in the Consultation 

Paper on Third Party Funding for Arbitration [―2015 Consultation Paper‖] released by the 

Third Party Funding for Arbitration Sub-committee of the Law Reform Commission in 

October 2015.
511

 This Chapter introduces and elaborates on the most important concerns 

related to third party funding in international commercial arbitration. While this type of 

funding is widely welcomed, as any new industry, it may bring more drawbacks and obstruct 

the legitimacy and efficiency of arbitration proceedings more than one would be ready to 

admit at first. 

The 2015 Consultation Paper mentions as reasons for opting for third party funding 

the management of the risks of arbitration by sharing the risk of non-recovery and the lack of 

its own financial resources.
512

 Impecunious parties are, therefore, not the only beneficiaries of 

this type of funding, but they will be in focus for the purposes of this part of the Chapter. The 

issue of necessary regulation rises when the self-regulation within the industry does not 

suffice anymore to achieve the underlying policy.  

Third party funding offers a solution for impecunious parties to cover the necessary 

procedural and party costs, and in that way it supports the pro-arbitration approach, i.e. the 

enforcement of arbitration agreements. Hence, tribunals and/or national courts, when 

confronted with the impecuniosity of a party to international commercial arbitration, might as 

well start to take into account the availability of third party funding in order to decide on the 

validity of an arbitration agreement. However, this should be approached with caution.  
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There is a newly developed trend in international commercial arbitration: the need for 

efficient proceedings. The need for efficient proceedings is exactly the reason why one 

should have in mind that, although third party funders certainly deserve to be at the 

―arbitration table‖, their participation should not be taken for granted by arbitration 

participants, including the parties to arbitration agreements, their representatives, the 

arbitrators, and arbitration institutions. Taking it for granted can easily violate the right of 

access to justice and the highly appreciated principle of efficiency of proceedings.  

In that regard, this part of the Chapter will cover several non-resolved legal issues 

which often arise when a party is funded by an external funder. Given the wide scope of 

issues related to the third party funding, this part, as mentioned above, will focus on third 

party funding when provided to impecunious parties, i.e. parties without sufficient funds to 

cover arbitration-related costs by themselves. There is a wide diversity of the types of third 

party funding. This part deals with the so-called ―classic third party funding‖, i.e. non-

recourse financing with repayment contingent on success.
513

  

In order to establish whether third party funding serves, and to which extent, the 

protection of a party‘s access to justice, the following will be analysed: the availability of 

third party funding depending on the procedural position in the proceedings, how funders 

decide whether to fund the claim or not, how much control they take over the funded 

proceedings, the usual scope of coverage of funding, the possible conflicts of interest. These 

legal issues are not novelties by themselves. There is already an established stream of thought 

which states that these should be regulated in one or another way. However, observing them 

through the lenses of an impecunious party might shed some new light on them. If access to 

justice is to be protected through this financial device, then the regulators should take into 

account this perspective as well.  
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IV.4.2 The Availability of Third Party Funding: Is It Indeed Levelling the Field? 

 

Third party funding might be a leeway for impecunious parties who are trying to level 

their playing field. This claim can be based on the following: arbitration does not fall under 

the financial support of the state in which it is conducted since one of the main differences 

between bringing a claim before a national court and before an arbitral tribunal is that the 

parties are the ones paying the fees of the tribunal, while in judicial proceedings the judges 

are paid by the states. Also, by bringing a claim to the arbitration forum, parties leave one of 

the biggest benefits of national courts systems – legal aid.
514

 Without such aid, impecunious 

parties may be left without access to arbitral justice when in financial distress. Third party 

funding can fill in this gap.  

As an example, one author, when discussing the settlement dynamics between two 

parties, one of which became impecunious, said the following: 

―In those circumstances, even if the weaker of the two parties has a very strong 

case on the merits, it would have a difficult time turning down a low settlement 

offer that would free it of the burdens of ongoing dispute resolution. […] 

Without a credible threat of taking the case through arbitration (and enforcement 

proceedings) – and lacking the resources needed to take full advantage of the 

process available to it – the weaker of the parties could not extract a settlement 

for the amount to which it is lawfully entitled.‖
515
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Referring to arbitration finance, i.e. third party funding, as a solution, the author concludes 

that ―anything that levels the playing field and enhances the ability of the adjudicative system 

to fulfil its goal of providing justice is desirable‖.
516

  

However, welcoming third party funding in arbitration should come with certain 

reservations as well. As already mentioned, the availability of third party funding for 

impecunious parties is available subject to certain conditions, restraints, and considerations. 

Hence, national courts should, when deciding upon whether access to justice was effectively 

guaranteed in situations involving an impecunious party, take these circumstances into 

account as well.  

The availability of third party funding will depend on the procedural position of an 

impecunious party, the types of costs which could be covered, and other terms as imposed by 

a third party funder. Third party funders set out the terms of funding, and the funding is 

mainly available for claimants or counterclaimants, but rarely for respondent‘s defence due to 

the difficulties in defining the success upon which the payment is contingent.
517

 That already 

means that some impecunious parties will have less success in finding financial assistance 

from an external funder than others. Moreover, the funders discussed here are those with no 

legal interest in dispute. However, they maintain economic interest in winning the case, and 

their main motivations to fund a proceeding are the reimbursement of their costs uplifted with 

a significant share of a claim.
518

  

This also means that third party funding and its availability depends heavily on due 

diligence made by a third party funder and its judgement of the likelihood of the success in 
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the arbitration.
519

 The process of such due diligence depends on the model adopted by each of 

the funders, but the factors taken into account are more or less publicly known and similar.
520

 

The likelihood of a success of a claim is one of the most important factors, and such 

likelihood should usually be quantified somewhere between 60-75% for funders to have 

interest in funding a claim.
521

 

The case assessment as the basis for the decision on whether to grant funding, as well 

as case monitoring, which is conducted once the funding is granted, are grounds which raise 

multiple confidentiality concerns since the funded party is required to disclose dispute related 

facts. This presupposes the question of what the scope of the confidentiality obligation under 

the arbitration agreement is. Unless explicitly regulated within the agreement, the existence 

and the scope of the confidentiality obligation between the parties will depend usually on the 

chosen arbitration rules. Almost all analysed arbitration rules contain the so-called ―wide-

ranging confidentiality obligations‖ which extend to a broad scope of category of 

information: the existence of the arbitration, the nature and quantum of the claim, the 

counterparty, the arbitrators, the documents submitted throughout the arbitration, the arbitral 

hearings, and the tribunal‘s decisions.
522

 The usual disclosure duties of the funded parties 

would violate the entire scope of their confidentiality obligation under the arbitration 

agreement.
523

 For that reason, the first consideration which needs to be made is to observe 

whether there is a plausible exception to this obligation.  

                                                 
519

 Nieuwveld and Shannon, Third-Party Funding in International Arbitration, 62. 
520

 ―Consultation Paper on Third Party Funding for Arbitration,‖ 36–37. 
521

 Selvyn Seidel, ―Third-Party Investing in International Arbitration Claims - To Invest or Not to Invest? A 

Daunting Question,‖ in Third-Party Funding in International Arbitration, Dossiers ICC Institute of World 

Business Law (International Chamber of Commerce (ICC), 2012), 25; ―Consultation Paper on Third Party 

Funding for Arbitration,‖ 36–37. 
522

 von Goeler, Third-Party Funding in International Arbitration and Its Impact on Procedure, 35:295, 299. 
523

 Ibid., 35:299. 

C
E

U
eT

D
C

ol
le

ct
io

n



214 

 

One scholar has summed up the available exceptions related to the following two: 

disclosure to protect the funded party‘s rights and disclosure to advisors.
524

 The former 

exception encompasses directly the situation analysed in this part of the chapter. The 

protection of the funded party‘s rights includes the situation where the funded party needs to 

make a necessary disclosure in order to obtain access to arbitral justice.
525

 Some of the 

arbitration rules regulate such an exception more clearly, such the 2014 LCIA Rules and 

2012 Swiss Rules. Under Article 30(1) of the 2014 LCIA Rules, the party is bound by 

confidentiality obligation ―to the extent that disclosure may be required of a party […] to 

protect or pursue a legal right.‖ The same exception is provided under Article 44(1) of the 

2012 Swiss Rules. The impecunious party‘s right to obtain capital from a funder is 

considered to be a legitimate business interest, and as long as the third party funding is not 

objected to, the party should be allowed to make necessary disclosures in this regard.
526

 The 

latter exception, which relates to the disclosure to advisors, can be read into the rules with the 

―wide range confidentiality obligations‖. Therefore, successfully defend the funded party‘s 

legitimate interest to disclose information to funders as persons who perform advisory and 

monitoring functions in relation to the arbitration proceedings.
527

 

Even if an exception to the party‘s obligation under the arbitration agreement applies, 

and the party is free to disclose the necessary information to the potential or current funder, 

the further issue is what the scope of the funder‘s confidentiality obligation is, if there is any 

at all. The funder, as a non-signatory to the arbitration agreement, is not bound by any 

confidentiality requirement provided in such an agreement.
528

 The non-funded party‘s 

interests are in jeopardy, notwithstanding whether the funded party is allowed to disclosure to 
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the funder or not. If the funded party falls under one of the applicable exceptions, the 

question is whether there is an obligation for the funded party to guarantee that the funder 

will respect the confidentiality threshold, which is imposed between the parties by the 

arbitration agreement.  

As mentioned above, the arbitration agreement does not oblige the third party funder. 

This can be overcome by including such a confidentiality obligation into the funding 

agreement.
529

 The breach of this obligation would, however, be a breach against the funded 

party. The non-funded party would have no basis to sue for damages based on the breach of 

the funding agreement which is concluded between the funder and the funded party. It is, 

however, possible to construe the legal basis upon which the non-funded party may sue the 

funded party for the breach of confidentiality made by its funder. Section 43(1) of the 1998 

DIS Rules provide that ―[p]ersons acting on behalf of any person involved in the arbitral 

proceedings shall be obligated to maintain confidentiality.‖ This section would oblige a 

funded party to secure the confidentiality within its legal relationship with the funder, and if 

the funder breaches it, the opposing party may sue the funded party for appropriate 

damages.
530

 However, such an obligation on the funded party‘s side cannot be implied under 

an arbitration agreement when not explicitly regulated in arbitration laws or rules.
531

  

Furthermore, given that funders entirely have discretion to decide whether to fund the 

claim, the process of the scrutiny of the claims is somewhat moved to an earlier stage and 

into the hands of the funders since in a case of an impecunious party the proceedings will not 

commence unless there is an external funding. The question is whether one can claim then 

that this guarantees access to justice at all. It might be so, but it may cause severe injustice as 

well. It is also fair to state that national courts might be less inclined to find a violation of a 
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right of access to justice if the solution, such as third party funding, is offered within the 

arbitration realm. At the same time, the commencement of the arbitration proceedings will 

depend on the results of the funder‘s due diligence. For that reason, the status and availability 

of such funding should be approached with caution and not taken for granted by national 

courts.  

One thing that should be considered when deciding on the relevance of third party 

funding in cases involving an impecunious party is whether such a party would be at all better 

off if the case was brought before a national court. As third party funding is not always 

available, the same can be said for legal aid. It is questionable, and worth of research, 

whether legal aid is available for commercial parties and under which conditions. According 

to the National Reports contained and analysed in the synthesis ―Costs and Fee in Allocation 

in Civil Procedure‖ a somewhat general conclusion is that legal aid is usually subject to two 

main, and strict, conditions: (1) only parties who fall below an income or wealth threshold are 

eligible, which makes public legal aid unavailable to the middle class, and (2) the case needs 

to pass so-called merits test, under which states do not fund long shot litigation.
532

 While first 

condition might not be necessary for obtaining third party funding in international arbitration 

since, as mentioned above, the party may want to obtain it to manage its financial risks rather 

than to cover its lack of funds, the second condition is highly important.  

However, the measurement whether the claim has merits or not can be conducted 

under the different thresholds in arbitration and litigation. For example, according to 

paragraph 17 of the Recital of the EU Council Directive on legal aid ―Member States should 

be allowed to reject applications for legal aid in respect of manifestly unfounded actions or 

on grounds related to the merits of the case in so far as pre-litigation advice is offered and 
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access to justice is guaranteed‖ [emphasis added].
533

 Hence, the EU Council sets as a 

threshold for rejection to provide legal aid a ―manifestly unfounded action‖, which seems to 

be much lower merits test than the likelihood of 60-75% for a claim to be successful, which is 

a test applied by third party funders in international arbitration. It is, however, true that 

limited number of parties would be eligible to receive legal aid. Although the EU Directive 

on legal aid, for example, applies to civil and commercial matters, under Article 3(1) only 

natural person may apply. Therefore, it will depend on particular jurisdiction whether 

corporate entities may apply as well. Third party funding in international commercial 

arbitration is oriented towards such entities in the first place. 

The main purpose of this discussion is not to identify third party funding with public 

legal aid, but just the opposite – to clearly distinguish it from it. The purpose is also not, 

under any circumstances, to state that legal aid should be available in international 

commercial arbitration.  

Third party funding, as the type of funding available based on a privately concluded 

agreement, seems to fit well in the frame of international commercial arbitration which is as 

well contract based dispute settlement mechanism. However, as a newly developed industry, 

it deserves special attention, especially when it is claimed that it may preserve impecunious 

party‘s access to justice. Third party funders, however, lay down a high economic interest in 

the success of the claim due to the fact that their fee is contingent on it.  

When the court is deciding whether an impecunious party would be better off before a 

national court, several other considerations need to be made. For example, the impecuniosity 

of a party might not qualify for legal aid, but perhaps the fees which initially are to be paid to 

a court or an arbitral award might differ from jurisdiction to jurisdiction. In national courts‘ 
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proceedings, only filing fees are charged, while national judges are paid by the states. In 

some countries, court charges, however, may be of high amounts. Quite the opposite, in 

arbitration, arbitrators‘ fees and expenses, and other administrative charges are paid in 

advance by the parties. The relation between these two is also something that should be taken 

into account when deciding whether the right of a party to access justice needs protection. 

Arbitrators‘ fees are not even the highest fees paid in international commercial 

proceedings – the highest amounts are paid for party costs, including legal fees. According to 

the 2015 ICC Report on Costs, party costs make usually 83% on average of the overall costs 

of arbitration.
534

 This introduces a new issue – what do funders require in exchange for 

paying such high fees, and what is the usual coverage of funding. 

In respect of the funders‘ demands, there are two distinct features of third party 

funding agreement: different levels of control over proceedings which they require and a high 

percentage of a successfully claimed amount. The percentage usually sought by the funders 

falls somewhere in between 15% and 50%.
535

 This, and many other features, may be justified 

by a generalized statement that ―funding a claim in the expectation of earning a return from it 

is an expensive, risky and protracted undertaking.‖
536

 At the same time, the economic power 

of a funder (and possibly the need to protect its interests) can also put it in a position to 

negotiate the terms of a funding agreement which will be unfair for a funded party.
537

 The 

level of control which a funder takes over arbitration is one of the terms which can, on one 

hand, be justified by the risk undertaken by a funder and the fact that it is also interested in 

the outcome of the case, while on the other hand, it may be pushed further than it would be 

agreed on if the parties were on equal economical footing. 
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Some examples of such control over the proceedings are: control over the choice of 

the party‘s lawyer or the nomination of an arbitrator, control of how the claim is managed by 

the lawyers, including any settlement prospects.
538

 The funder may even go so far to as to 

negotiate a term under which it has a right to terminate funding if the funded party does not 

act according to its wishes, or if there is a material breach of a contractual term, or even if the 

likelihood of success of the claim changes during the proceedings.
539

 This all shows a high 

level of involvement which funders may acquire during the negotiations of a funding 

agreement, and which can seriously jeopardize or prevent a party to freely conduct its 

proceedings. It was perfectly valid, therefore, to ask, as some authors did, ―whose claim is 

this anyway?‖
540

  

The reply to this question may seem simple as the third party funder never becomes, 

unless explicitly agreed, a party to an arbitration agreement.
541

 But the question is set much 

broader – it is not about who the party in arbitration is, but who is controlling and, in a way, 

―owning‖ a claim and the proceedings. Depending on the terms, in a case where the funded 

party is impecunious, this might indeed be the third party funder since in case it decides to 

withdraw its funding, such a party will not have access to arbitral justice anymore. However, 

this does not necessarily mean that such terms are not valid, or that they invalidate the 

funding agreement. This is to be decided under the law applicable to such contract. Also, 
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although other terms might be disruptive to conducting the proceedings, funder‘s control may 

also lead to more effective case management, as it is in its interest for arbitration to be cost 

and time-efficient.
542

  

At this point, it can be concluded that, when it comes to levelling the field for the 

impecunious party, it can be done through third party funding, but it all depends on several 

circumstances. National courts, as well as arbitral tribunals, should take these circumstances 

into account when deciding whether the party is provided with effective access to justice, and 

whether the party should be allowed to have recourse to national courts as discussed in other 

Parts of this Chapter [see IV.2 and IV.3]. The first observation should be whether the 

impecunious party would be better off before a national court, taking into account the 

difference between the costs which would likely be incurred in arbitration and comparing 

them with those which would be incurred in litigation. Also, the likelihood of granting legal 

aid to a party who lacks funds may be of relevance, depending on the impecunious party‘s 

eligibility. Finally, the terms of a funding agreement, if the impecunious party opted for third 

party funding, might be of utmost importance because they might be disruptive for party‘s 

control over proceedings, and consequently deprive it of effective access to justice. For 

example, some of the terms, such as the possibility to terminate the funding, might deprive 

the impecunious party from access to justice in the end. Hence, all these issues related to the 

funding of the impecunious party call for the development and supervision of the standards of 

this funding industry. 

Even if third party funding effectively supports party‘s access to justice, there are 

other unresolved legal issues which can jeopardize the award in the end or disrupt the 

proceedings. Some of them, such as the scope of coverage of third party funding and conflicts 

of interest, are discussed in the following subsections.  
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IV.4.3 The Scope of Coverage of Third Party Funding: The Security for Costs as 

Another Side of the Same Coin  

 

Third party funding may cover different types of costs and expenses incurred in 

arbitration, e.g., arbitrators‘ fees and expenses, legal costs and other party costs, costs of 

experts, but this coverage will depend on the funding agreement. There are two cost liabilities 

for which third party funders in arbitration are rarely ready to take responsibility. One of 

them is the payment of security for costs, and the other is the payment of adverse costs order, 

which is due upon the final allocation of costs at the end of the arbitration proceedings. 

Regarding the latter, at this point, it will only be stated that it is currently not possible for an 

arbitral tribunal to make an adverse costs award against the third party funder.
543

 This means 

that, while the funder will cover the procedural costs of the arbitration, as required through 

the advance on costs, any shifting of party costs or decision on damages will not be 

enforceable against the funder. If a case involves an impecunious party who is supported by a 

third party funder, its opponent may recognize this as a strong incentive to protect its interest 

to get paid at the end of proceedings. 

When focusing on a situation involving a third party funder, there are two possible 

ways in which the respondent may obtain protection: the respondent can either ask the 

arbitral tribunal or the court to take into account the third party funding when deciding on 

granting the security for costs, or even successfully obtain and enforce an order for security 

for costs against the funder.
544

 In any case – the funded, impecunious party‘s right of access 
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to justice will be jeopardized to a certain extent if it is ordered to pay such security, but not 

able to cover it. Hence, the main question is: which right shall prevail – the funded party‘s 

right of access to arbitral justice or the other party‘s right on secured payment of cost award? 

The answer to the question whether the funder is responsible for the payment of security for 

costs ordered by an arbitral tribunal, without such an explicit term in a funding agreement, is 

negative.
545

  

Third party funding may still, however, be a relevant circumstance which can be 

taken into account when deciding upon whether security for costs should be ordered or not. 

Security for costs is an interim measure which is sought to ensure that the likely amounts 

which would be awarded to the party, if it prevails in the arbitration, will be covered.
546

 The 

power of a tribunal to order the payment of security for costs is considered to be recognized 

in the countries which adopted the Model Law.
547

 

Being an interim measure, in order to grant the security for costs, the requirements for 

interim measures should be fulfilled.
548

 The requirements usually are: (i) prima facie 

establishment of jurisdiction, (ii) prima facie establishment of the case, (iii) urgency, (iv) 

threatening harm, and (v) proportionality.
549

 The prima facie establishment of jurisdiction 

and of the case are less relevant when deciding on the security for costs.
550

 Third party 

funding can, however, be a significant circumstance when it comes to determining the 

requirement of the urgency, harm, and proportionality. The requirement of urgency is 

satisfied when the losses of a party seeking security are likely to increase over time, and 
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when it is unreasonable to make that party wait till the end of proceedings.
551

 Since the party 

is incurring legal and other costs throughout the proceedings, and these costs are potential 

losses, third party funding in cases where the funder is not responsible for the payment of 

adverse costs can undermine the reasonability for a respondent to wait till the last award.
552

 

Threatening harm, as another condition for granting the security for costs, is treated in 

different ways by arbitral tribunals. The weight that third party funding should bring on their 

decision regarding the security for costs can range from being irrelevant, to giving it 

relevance to a certain extent next to other circumstances of a case, and finally to find it 

crucially important to rendering a decision. The tribunals were overall more often confronted 

with bankrupt state of a party, and it was not always clarified whether this also included the 

state of impecuniosity. However, some of the tribunals would take into account financial 

situation of a party, and some of them even observed whether it opted for an external funding.  

One of the tribunals found this to be a crucial point, and important enough to subject 

the right of access to justice to the funder‘s readiness to pay the costs. In particular, the 

tribunal stated that  

―[i]f a party has become manifestly insolvent and therefore is likely relying on 

funds from third parties in order to finance its own costs of the arbitration, the 

right to have access to arbitral justice can only be granted under the condition 

that those third parties are also ready and willing to secure the other party's 

reasonable costs to be incurred.‖
553
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In this case the tribunal clearly found the threatening harm, as it is sometimes defined, to be a 

potential non-enforceability of an adverse costs award due to claimant‘s insolvency.
554

 

Similarly, another tribunal found the bankruptcy of a party to be a relevant circumstance to 

grant security for costs; however, although party acquired external funding, the tribunal did 

not invoke this fact as relevant.
555

 One should, however, be careful when taking this 

circumstance into account not to contradict the exceptional nature of this relief.
556

  

This nature was emphasized by an arbitral tribunal sitting in Switzerland which 

decided in the end that ―[g]iven the cash available to Claimant about a month ago […] there 

is some likelihood that any claims for costs of Respondent […] are not at risk‖.
557

 The 

conclusion which can be made is that the financial state of a party, as well as third party 

funding, can be indicators that security for costs is indeed needed to prevent the harm of non-

reimbursement, but they will heavily depend on the circumstances of a case. One should not 

lose the exceptional nature of this remedy from the sight, and the fact that ordering the 

payment of security to an impecunious party can lead to preventing such party to access 

justice. 

The relation of such access and the opponent‘s right to have its payment secured lies 

at the heart of the proportionality requirement. Under that requirement, ―the possible injury 

caused by the requested interim measure must not be out of proportion with the advantage 

which the claimant hopes to derive from it‖.
558

 There is an opinion that third party funders 

will make the payment for security for costs in order not to lose the investment already made 
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even if they did not initially agreed to it.
559

 If they do not do so, there are three issues which 

may arise if third party funding is taken into account anyways, and these are: (1) otherwise 

meritorious claim may be stifled, (2) arbitration proceedings may be delayed, and/or (3) 

funded claimant may complain that it is threated worse than those parties who are using other 

forms of financing, for example, bank loan.
560

 Furthermore, it was said that the respondent‘s 

right on security as a reaction to the claimant‘s external funding  

―seems contrary to essence of an arbitration agreement where the possibility of a 

third party funder of either side's legal costs is not contemplated at the moment 

of consent to the arbitration, at which point each side accepts the risks around 

the other party being able to pay the costs or damages, or provide security for 

costs, associated with any future arbitration under the relevant contractual 

jurisdiction clause‖.
561

  

In the light of everything stated above, it is advisable to look at third party funding only as an 

additional, but not the crucial or the only justification for making an order for security for 

costs, and to give force to all relevant circumstances of each case.
562

 In order to take it into 

account, however, a funded party should disclose it first. Disclosure of third party funding is 

so far not regulated as mandatory, but there is certainly a lot of pressure made by the 

arbitration community in this direction.
563

 Disclosure is relevant not only when security for 

costs is discussed, but in general. As it will be discussed in the next subsection, the lack of 
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disclosure can seriously jeopardize the destiny of an award and/or disrupt the arbitration 

proceedings.  

 

IV.4.4 The Consequences of Lack of Disclosure of Third Party Funding: Closer Look at 

the Independence of Arbitrators  

 

Lack of disclosure of third party funding in arbitration may cause the disruption of 

proceedings or the plausible ground for setting aside or objecting to the recognition and 

enforcement of an arbitral award. In this regards, one of the most probable grounds for 

disrupting the proceedings or jeopardizing the award is the lack of independence of an 

arbitrator due her or his relations with the third party funder.
564

 

The examples of possible conflicts of interest which can appear with the involvement 

of third party funders can be best presented in comparison to the lists provided in the IBA 

Guidelines on Conflicts of Interest in International Arbitration [―IBA Guidelines on 

Conflicts‖]. For example, conceivable situation can be that an arbitrator is holding shares in 

either a privately or publicly held third party funding company.
565

 This can be qualified as a 

situation worth of disclosure either under the 2.2.1. or 3.5.1. of the IBA Guidelines on 

Conflicts. Situation 3.5.1. is provided under the Orange list, and it describes a conflict of 

interest in which ―[t]he arbitrator holds shares, either directly or indirectly, that by reason of 

number or denomination constitute a material holding in […] an affiliate of one of the parties, 

[…] being publicly listed.‖ Situation under 2.2.1. is part of a Waivable Red List, and it 

defines a conflict of interest as a case in which ―[t]he arbitrator holds shares, either directly or 
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indirectly, in […] an affiliate of one of the parties, […] being privately held.‖ The main 

difference between these two situations will be the way in which waiver can be made. As to 

the latter situation, when a conflict of interest is on the Waivable Red List, such person will 

be able to serve as an arbitrator only if ―all parties, all arbitrators and the arbitration 

institution, or other appointing authority (if any), have full knowledge of the conflict of 

interest and […] all parties expressly agree that such a person may serve as an arbitrator, 

despite the conflict of interest‖ [General Standard 4(c)]. The conflict of interest listed on the 

Orange List can be waived by a simple lack of any objection after disclosure was made 

[General Standard 4(a)]. 

The shareholding is not the only plausible ground for conflicts of interest in cases 

involving third party funders. As mentioned above, a third party funder may have a 

significant influence on the appointment of the arbitrators, and if an arbitrator was appointed 

by the same third party funder on two or more occasions, this requires disclosure under 

Situation 3.1.3. on the Orange List.
566

 Moreover, a case where the third party funder is 

funding a client of an arbitrator‘s law firm in another case is another situation that can be 

found under those listed on the Waivable Red List, according to which it needs to be 

disclosed if ―[t]he arbitrator‘s law firm currently has a significant commercial relationship 

with […] an affiliate of one of the parties.
567

 

Due to these possible situations which can provide grounds for a successful challenge 

of an arbitrator, third party funding is better to be disclosed as early as possible. Otherwise, if 
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discovered during the proceedings or even at the stage when a last award is rendered, this can 

make either the whole or part of the arbitration useless. That is why it is recommendable for 

an impecunious party, who opted for such funding, to disclose it at the beginning, and to 

avoid unnecessary costs of such non-disclosure in advance. 

 

IV.5 Conclusion on Chapter IV 

 

The analysis of European national courts‘ decisions, and others, presented in this 

Chapter shows that there is no harmonisation of the solutions on the matter of impecunious 

parties in arbitration. The involvement of an impecunious party in arbitration proceedings 

involves a conflict between two public policy principles: pacta sunt servanda and access to 

justice. National courts are equally divided in their findings on which of these principles 

should prevail. Due to this unresolved conflict, the courts of jurisdictions mentioned in this 

Chapter opted for one of these options: they either insisted on the enforceability of the 

arbitration agreement despite the party‘s financial incapacity or they disregarded the 

arbitration agreement and allowed an impecunious party to have recourse to courts.  

Until a uniform approach on this matter evolves, when confronted with an 

impecunious party in arbitration, the choice evidently falls between these two solutions. Since 

the main advantage of each of these solutions is strengthening one of the principles 

mentioned above, this Chapter served as a reminder of the pitfalls of each of these 

approaches. Moreover, there are several arbitration-specific features which may seem as 

confusing, depending on the stance taken. For example, the substitute payment may be 

equally used by those who are pro termination of the arbitration agreement in a case of 

impecuniosity, as it is only an option left for the other party. At the same time, termination of 
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the arbitration agreement can be unavailable exactly due to the availability of making 

substitute payment, as it was stressed by English courts.  

The approaches of national courts heavily depend on the circumstances of the case, 

such as who the impecunious party is, which grounds for the termination are invoked and 

analysed, whether only the reference to that particular arbitration is considered forfeited or 

the whole arbitration agreement is to be terminated, and/or whether the parties‘ fault for the 

financial is to be observed or not. Discrepancies among the approaches are visible regarding 

each of these circumstances. 

For example, what is often left out from the discussion is what the proper ground for 

deciding legal issues related to the impecuniosity of the parties in arbitration is. For example, 

whether the impecuniosity of the claimant (counterclaimant) renders the arbitration 

agreement ―incapable of being performed‖ or ―inoperative‖? Harmonization at the level of 

proper qualification of an issue could be a good start at least. Although this seems to be a 

rather theoretical distinction, there is a reasonable expectation that a uniform qualification of 

an issue will lead to more harmonized results.  

Harmonization at the other stages of decision-making will require more effort since 

the doctrinal debate on this issue is primarily based on the policy that is adopted. On one 

hand, the preference may be given to the policy based on commercial reasonableness of 

preserving the arbitration agreement to which the parties feely consented. On the other hand, 

courts may opt for the policy of being more concerned regarding the party‘s right of access to 

justice, of which a party is deprived in case of the impecuniosity in arbitration. This Chapter 

aimed to show how both of these policies can be equally well defended. However, the 

juxtaposition of these two approaches creates legal uncertainty as to the question of what is 

the destiny of arbitration agreement once one of the parties becomes impecunious.  
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Finally, the last Part of Chapter IV analysed third party funding agreements as a 

plausible solution for impecunious parties and stressed the inconclusiveness regarding several 

legal issues due to the lack of regulation of this new industry. For this reason, the funded 

parties might not always gain from third party funding, but may also be harmed if this type of 

funding is taken for granted. 

The most important and concluding remark at the end of this Chapter is directed to the 

parties: the provided analysis inevitably results in advice to keep in mind when concluding an 

arbitration agreement the possible impecuniosity of either of the parties, and the 

unavailability of a forum due to such financial state. If drafted properly, arbitration clauses 

might supersede some aspects of the discussion presented here.  
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CHAPTER V 

PRACTICE ON THE ALLOCATION OF COSTS IN INTERNATIONAL COMMERCIAL 

ARBITRATION 

 

When the allocation of costs in arbitration is compared with the allocation of costs in 

civil litigation, it is interesting to notice how the regulation of the former is often not 

regulated in great detail. In litigation states prefer a detailed regulation of which costs can be 

recovered (often based on tariffs for the calculation of attorney fees), and in what manner. On 

the other hand, it is a general rule that arbitrators have much wider discretion as to the 

allocation of costs.  

As any other dispute resolution mechanism, arbitration is also changing through time 

in accordance with legal and economic realities that surround it. More complex cases have 

changed the comparative advantages of arbitration, as low costs and speedy proceedings are 

no longer considered to be the main factors attracting the parties.
568

 These advantages do not 

always stand today. As a response to that, the allocation of costs which is based on the 

rationality of procedural steps is now promoted as a means that can yield time and cost-

efficiency of arbitration proceedings. Such promotion and achievement of efficiency of 

arbitration is possibly due to the flexibility and wide discretion that still remain the main 

features of an arbitration process.  

As a side effect of such flexibility, there is intensified lack of predictability for 

stakeholders in arbitration, most importantly for the parties to an arbitration agreement. It is 

acknowledged as a premise of this Chapter that both the flexibility and discretion of 

arbitrators‘ decision-making in both procedural and substantive matters are among the most 
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important features of international commercial arbitration. The predictability of an outcome 

of such decision-making and legal certainty might, however, on certain occasions, outweigh 

such advantages. Therefore, in order to optimize the use of arbitration as a dispute resolution 

mechanism, these two need to be balanced against each other. This means that any new law, 

arbitration rules, guideline, or arbitral decision that modifies or expands or directs the use of 

flexibility when deciding on the allocation of costs needs to have its counterpart in steps 

taken in a way to make such decisions more predictable for the parties in arbitration.  

Predictability, however, is not a negative number in an equation of achieving 

efficiency of arbitration proceedings – it actually contributes to efficiency since it allows the 

parties to anticipate and avoid those actions which would be taken against their benefit when 

allocating the costs. Also, nothing in this Chapter suggests that flexibility and discretion of 

arbitrators‘ decision-making should be generally restrained.  

Quite the opposite, the underlying idea of this Chapter is that the most successful 

means of preserving the flexibility and of achieving efficiency in arbitration is harmonisation. 

Therefore, in this Chapter, it will be analysed whether there is a harmonised approach as to 

the allocation of costs. In those instances where such harmonisation has not yet been 

achieved, this Chapter offers legal analysis of plausible issues, and suggests the solutions. 

 In order to provide a basis for the analysis of the regulation of tribunal‘s power to 

allocate the costs, the first part of this Chapter will briefly address the legal theory regarding 

the allocation of costs in civil litigation and the rules on allocation in some of the jurisdictions 

[V.1]. Although, in the author‘s opinion, the arbitral legal order is of transnational nature, the 

author is also aware that solutions adopted in arbitration were initially developed in civil 

litigation, and the analysis of the latter can be used as a platform to assess the costs allocation 

system in arbitration. These rules will also form the parties‘ expectations and they may as 
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well shape the arbitrators‘ decision-making on the allocation because they might be 

influenced by the rules on allocation stemming from their legal background.  

Afterwards, the analysis will be focused on the rules under which the tribunals 

allocate the costs. Firstly, in order to establish the basis for tribunal‘s wide discretion, 

arbitrator‘s power to allocate the cost will be analysed, its sources, and its relation to party 

autonomy [V.2]. Thereafter, the rules on and methods of allocation in international 

commercial arbitration will be discussed, with emphasis on the moderated ―costs follow the 

event‖ approach as the prevailing approach in international commercial arbitration, which 

preserves tribunal‘s wide discretion and flexibility in decision-making [V.3]. In order to 

assess and improve the harmonisation of such cost allocation, the next two parts will analyse 

the factors that are most often taken into account [V.4], and which costs can be recovered 

and/or allocated [V.5]. 

  

 

V.1 Allocation of Costs in Civil Litigation: A Prelude to the Parties’ 

Expectations and Arbitrators’ Background Knowledge regarding the Standard 

of Allocation  

 

 

In a simplified way, it can be stated that the costs incurred before the courts are 

court‘s costs, attorney fees and evidence-related costs.
569

 The treatment of these costs in civil 

litigation is often divided into two main approaches: the American Rule (non-shifting rule) 

and the ―costs follow the event‖ rule, often also called the ―loser pays‖ rule or the English 

rule, despite the fact that England and Wales is not a representative of its strictest 
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application.
570

 However, by stating only this, the issue would be oversimplified. As will be 

shown, civil litigation does not enjoy the benefits of harmonisation in this area. Quite the 

opposite, costs are treated differently from jurisdiction to jurisdiction. The mentioned rules, 

although sometimes seem not to be rules at all, but mere guidelines, are a good starting point 

for the analysis.  

 

V.1.1 Allocation of Costs in Litigation  

 

The American Rule
571

, as the name suggests, is applied mainly by the courts in the 

United States [U.S.]. The U.S. is known for not proclaiming the loser pays rule, and that 

within this jurisdiction, the cost shifting is almost unknown.
572

 In other words, under the 

American Rule each party bears its own costs incurred during litigation.
573

 Besides in the 

U.S., the American Rule is applied also in Japan.
574

 The rule is, however, not absolute. Its 

application depends on the type of costs which are claimed, and like almost every other 

existing legal rule it has exceptions. For example, in both of these jurisdictions, the rule 

applies only to attorney fees, while court costs, such as the filing fee and the costs of taking 

evidence, are regularly shifted to the losing party.
575

 Regarding the court costs, the strict 

―loser pays‖ approach is regularly applied, and the reductions of court costs are rare.
576
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In order to promote access to justice, in parallel with this rule on allocation, the U.S. 

practice lawyers started to charge contingency fees. Under contingency fees arrangements, 

the party pays to its lawyer certain percentage of claimed amount but only in case of 

success.
577

 The American Rule is subject to further exceptions. For example, one of the 

exceptions is that the fees can be shifted when a party ―litigated in bad faith, abused the 

litigation process, or violated court orders.‖
578

 As will be shown below, this is an exception 

that cannot be overturned by the parties‘ agreement in international arbitration. Some forms 

of the party‘s behaviour which can be used as grounds to shift the attorney fees are the failure 

to appear in court on time, the failure to cooperate with discovery, the filing of moot appeals, 

concealing or failing to produce documents, the filing of unnecessary or groundless petitions 

or defenses, the assertion of ―specious‖ objections, just to name a few.
579

 The shifting of 

attorney fees in these cases is considered by courts both to be punitive as well as 

compensatory, as will be explained in more detail below.
580 

 

This brief overview of the application of the American Rule shows that the rule is not 

as strict as sometimes perceived by lawyers coming from countries where the ―costs follow 

                                                                                                                                                        
Procedure, ed. Mathias Reimann, Ius Gentium: Comparative Perspectives on Law and Justice 11 (Springer 

Netherlands, 2012), 100, http://link.springer.com/chapter/10.1007/978-94-007-2263-7_6. 
576

 James R. Maxeiner, ―Cost and Fee Allocation in Civil Procedure: United States of America National 

Report,‖ American Journal of Comparative Law, 58 (2010): 3, 
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580
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the event‖ rule is applied. At this point, without going to further details, one should be 

introduced to the system of the allocation of costs at the entirely opposite end of spectrum. 

Under the strict application of the ―costs follow the event‖ rule, all the costs, including court 

fees, attorney fees, and expert fees, are shifted to the losing party.
581

 The ―costs follow the 

event‖ rule and the ―loser pays‖ rule are usually used interchangeably in legal writing and 

practice because they, indeed, share as starting point the idea of shifting the costs to the 

losing party. There might be some nuances between them, but they will not be discussed in 

this thesis. 

The ―costs follow the event‖ principle is widely applicable, including Germany, 

Switzerland, and Sweden. In Switzerland, the ―costs follow the event‖ rule is applicable, and 

the costs are apportioned in accordance with the degree of success in litigation.
582

 It is similar 

in Sweden, where the winner has a right to be reimbursed for the costs for preparation and 

performance of the litigation, while the amount reimbursable is limited to the ―reasonably 

required [costs] for the protection of the party‘s rights‖.
583

 This clearly shows that this rule, 

which is based on the idea of indemnifying the winner in litigation, does not lead to full 

indemnity.  

In Germany, under the ―costs follow the event‖ principle, a loser bears statutory costs 

in civil litigation, which includes the opponent‘s courts costs, attorney fees, and costs 

incurred for the remuneration of experts whose appointments was necessary.
584

 However, just 

as in Switzerland, these costs will be apportioned in accordance with the success of the 
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parties in litigation, and, in any case, they will be limited to so-called necessary costs.
585

 That 

means, for example, the attorney fees are recoverable only in the amount as set in statutory 

provided tariffs, and any additional fees that were agreed upon, the winning party will have to 

cover on its own.
586

 There are exceptions to this rule which are, similarly as under the 

American Rule, designed in order to discourage procedural misbehaviour. Some examples of 

such misbehaviour under the German law are the party‘s failure to observe a time limit, or 

unsuccessful or unnecessary motions, in which case the party who caused additional costs 

must compensate the other side for those costs.
587

 However, the court‘s discretion will be 

limited in this regard.
588

 In Switzerland, similar exceptions of procedural and substantive 

nature can be applicable and the court‘s discretion in this regard is wider.
589

  

These exceptions are interesting to compare with the ―costs follow the event‖ 

approach as applied in England and Wales. In that jurisdiction, while recognizing the ―loser 

pays‖ principle, the legislator provided the courts with wide discretion with special emphasis 

on the conduct of the parties, which needs to be taken into account by the courts. Firstly, 

under the English Civil Procedure Rule 44.3(1), a court will have discretion as to whether 

there should be any shifting, and if yes, then what amount of these costs is recoverable and 

when it should be paid. If the court decides to make an order about costs, the Rules provide 

that ―the general rule is that the unsuccessful party will be ordered to pay the costs of the 

successful party; but the court may make a different order‖. When the court is deciding on 

these issues, it will take into account the conduct of the parties which under Rule 44.4(3) 

includes: conduct before, as well as during, the proceedings, whether it was reasonable for a 

party to raise, pursue or contest a particular allegation or issue, the manner in which a party 
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has pursued or defended her/his case or a particular allegation or issue, and whether a 

claimant who has succeeded in her/his claim, in whole or in part, exaggerated her/his claim. 

The difference between this approach and the American Rule, and the German approach to 

the ―loser pays‖ principle is that the procedural behaviour of the parties is not an exception to 

the rule of allocation, but it is interwoven with a decision on whether to allocate and how to 

allocate the costs.  

The discretion of the English courts does not stop at this stage. When deciding on the 

amount of recoverable costs, the courts can decide on it on two bases – standard basis or 

indemnity basis – again, taking all the circumstances of litigation into account.
590

 The 

standard basis allows recovery only of the costs which are proportionate to the matters in 

issue, and reasonably incurred.
591

 The proportionality is assessed on the basis of: the amount 

of money involved, the importance of the case, the complexity of the issue, and the financial 

situation of each party.
592

 

The indemnity basis requires the courts to only take into account the reasonability of 

the costs incurred and their amounts into account.
593

 When deciding either on the standard or 

indemnity basis, the court will take into account the following aspects of the party‘s conduct 

and other circumstances: the conduct of before, as well as during, the proceedings, the efforts 

made, if any, before and during the proceedings in order to try to resolve the dispute, the 

amount or value of any money or property involved, the importance of the matter to all the 

parties, the particular complexity of the matter or the difficulty or novelty of the questions 

raised, the skill, effort, specialised knowledge and responsibility involved, the time spent on 
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the case, and the place where and the circumstances in which work or any part of it was 

done.
594

 

The exercise of this wide discretion usually leads English courts to the shifting of 

costs on the standard basis more often, and for that reason it was stated by some authors that 

this method of allocation leads to a partial shifting because the prevailing party will often 

bear a significant amount of the costs incurred during litigation.
595

 It does not come as a 

surprise then that in England there are no fee schedules or tariffs for the calculation of 

attorney fees, similarly to the United States.
596

 

 

V.1.2 Differences, Similarities and Policies behind the National Approaches to the 

Allocation of Costs in Civil Litigation 

 

Differences among the above mentioned approaches are justified by underlying 

policies. The policies behind those approaches that allow cost-shifting (e.g., England and 

Germany) can be summed up as: the punishment to a losing party, the indemnification of the 

winning party, and the discouragement of the frivolous and bad faith procedural behaviour.
597

 

Interestingly, the same policies lie behind the justification of the bad faith exception to the 

American Rule.
598

 As to the deterring effect of the ―costs follow the event‖ rule, the 

opponents of the American Rule would state that litigation is always uncertain – for that 
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reason one should not be penalized for pursuing the vindication of its right.
599

 Another policy 

behind cost-shifting is to provide free access to justice, at least to those with a valid claim or 

defense.
600

 On the other hand, the policy behind the American Rule would suggest that in this 

way the ―costs follow the event‖ approach discourages the poor from instituting claims since 

they might need to pay the other party‘s fees in the end.
601

 The same could perhaps be said 

for the American rule under which the poor would not be able to cover their attorney fees, but 

as mentioned above, this deterring effect is avoided by contingency fee arrangements where 

attorneys pair up with parties in pursuing a claim. 

Similarities among these systems are more important for international arbitration. The 

first similarity is that the punishment of the procedural misconduct of parties is common for 

all the approaches, but at different stages of the allocation of costs. Under the American Rule, 

the misconduct is punished by shifting the attorney fees incurred to the party who 

misbehaved, while under the ―costs follow the event‖ rule, this misconduct will usually lead 

to declining to shift the prevailing party‘s fees. As it will be discussed below, the 

international arbitration practice developed an approach similar to the latter one – a so-called 

moderated ―costs follow the event‖. However, the fact that there is a similarity in this regard 

between the approaches applied in litigation reveals that there should not be much surprise on 

the side of the parties in international commercial arbitration who come from jurisdictions 

where the American Rule is applied.  

The second similarity that the systems share is that both the American Rule and the 

―costs follow the event‖ rule promote pre-trial settlements in civil disputes.
602

 This can be 

best achieved through the predictability of the final allocation of the costs. Of course, both 
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rules also received some criticism. The ―costs follow the event‖ rule seems not to be fair to 

charge the party who merely was trying to vindicate its rights, or defend itself. On the other 

hand, the lack of indemnification for the party who was drawn into litigation to protect itself 

against the other party‘s behaviour, or to defend itself against the unsuccessful claims, is 

rather unfair as well under the American Rule.  

The goal of this thesis is not to offer an answer as to which of these approaches 

provide the best solution. Given that the regulation of each of these approaches influences the 

way the attorney fees are regulated, the answer might as well be that each of them serves the 

purpose it is supposed to serve within its own jurisdiction. So how do we then translate these 

policies and rules into international arbitration which involves parties coming from different 

jurisdictions, with different expectations as to the cost allocation, and different fee 

arrangements with their counsels? The answer is simple and it lies in the discretion given to 

the tribunals and the flexibility of arbitration proceedings. These two features are rooted 

deeply in the regulation of arbitration, but they do not come without any legal issues, as will 

be explained in the next part of this Chapter. 

 

V.2 Arbitral Tribunal’s Power to Allocate the Costs  

 

The tribunal‘s power to allocate the costs is provided in most national arbitration 

laws, i.e. the procedural law of arbitration. For example, national laws that provide for such a 

power are the German CCP in Section 1057(1), the Swedish AA in Section 42, and the 1996 

EAA in section 63, the Austrian Code of Civil Procedure [―ACCP‖] in Section 609(1) and 

Croatian AA in Article 35(1).
603

 As to the nature of the power to allocate the costs and the 
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final decision on costs, there is no uniform opinion in scholarly work as to whether these are 

of substantive or procedural nature. The most convincing argument in this regard is that the 

power to allocate the costs is a procedural matter, while the international standard under 

which costs are allocated is of substantive nature.
604

 This power is, however, subject to party 

autonomy, which can be exercised either through parties‘ agreement on the application of 

particular arbitration rules, or by drafting the rules on allocation by themselves. This raises 

two issues: (1) is the allocation power inherent to the tribunal‘s authority even when there is 

no explicit provision on it, or is it entirely subject to party autonomy, and (2) which costs in 

arbitration are subject to such power.  

As to the definition of costs, national laws as well as arbitration rules provide for their 

own notions under which they address different types of costs. The ―costs of the 

proceedings‖
605

, ―costs of the arbitration‖
606

 or ―costs of the arbitration proceedings‖
607

 might 

all look the same at the first sight. However, the differences are revealed after examining 

what they refer to, and more often than it seems these notions are used for different groups of 

costs. To demonstrate such a difference we can refer to definitions of the costs provided in 

the ICC Rules, the LCIA Rules and the SCC Rules. All these rules use the same term ―costs 

                                                                                                                                                        
the Swedish Arbitration Act: ―Unless otherwise agreed by the parties, the arbitrators may, upon request by a 
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of the arbitration‖. However, under Article 37(1) of the ICC Rules this term refers both to the 

costs required for the proceedings itself, such as arbitrators‘ fees and institution fees, as well 

as to the costs incurred by the parties. On the other hand, under Article 28(1) of the LCIA 

Rules and Article 43(1) of the SCC Rules use this term only to address the first type of the 

costs, while the costs of the parties are not covered by this term. 

 In this thesis, the ―costs of the arbitration‖ will be used as an ―umbrella‖ term for both 

the costs paid to an arbitral tribunal and an arbitration institution, and for party costs, 

including attorney fees and other expenses related to the arbitration proceedings [see more 

under I.5]. The costs of the arbitration will be divided into procedural costs and party costs. 

The procedural costs are the costs required either by the tribunal or the institution. These 

include, but are not limited to, institution related fees, such as a filing fee and administrative 

fee, and the costs of the tribunal, such as arbitrators‘ fees and expenses, the costs of the 

experts appointed by the tribunal, and the administrative secretary‘s fees and expenses.The 

costs of the parties will contain legal costs, i.e. the costs for representation, and other costs 

incurred during the arbitration proceedings by the parties. Therefore, one of the issues is 

whether both procedural costs (tribunal‘s fees and expenses, the costs of experts appointed by 

the tribunal, and institutional fees) and party costs (legal fees and other expenses) are subject 

to arbitrator‘s power to allocate. 

International arbitration is a forum which involves parties, arbitrators, and attorneys 

from different jurisdictions, and usually seat of arbitration is in a jurisdiction different from 

theirs. It is reasonable to assume that each of the participants involved will bring a certain set 

of expectations based on their home jurisdiction‘s rules on costs, as it was explained above. If 

the parties are not able to predict how the costs will be allocated, this might also undermine 

the transparency and the legitimacy of arbitration as such. This concern was raised by 

Gotanda in 2000 – it remains to be seen see whether arbitral practice offers a basis for 
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another conclusion today.
608

 This can be overcome by the parties‘ agreement on the method 

of allocation. However, although the parties are allowed to set their own rules, but they rarely 

do so.
609

 Even if they do, a question arises whether the tribunal is obliged to follow them. In 

order to find an answer to this question, the source of tribunal‘s authority to allocate costs 

needs to be observed as well. 

In international arbitration, some authors consider the power to allocate the costs to be 

an inherent aspect of the tribunal‘s authority, even when it is not explicitly provided for.
610

  

For example, in England and Wales, the EAA states in Section 61 that ―[t]he tribunal may 

make an award allocating the costs of the arbitration as between the parties, subject to any 

agreement of the parties‖ [emphasis added]. However, in Re Becker, Shillan & Co and Barry 

Bros, the Court, under the EAA 1950, considered that the arbitrator does not have discretion 

to choose whether to deal with the costs in the award or not, but ―he must exercise his 

discretion upon them.‖
611

 Similarly, in Casata Limited v General Distributors Limited, the 

Supreme Court of New Zealand concluded that  

―[t]here is nothing in the legislative history of the new Act to indicate any 

intention to depart from the pre-existing position that costs are always in issue 

where not excluded by agreement of the parties and that the arbitrator has 

an obligation to fix and determine them, even if they have not been raised as an 

issue before publication (sic) of an award‖ [emphasis added].
612

  

This decision also confirmed that the costs decisions are inherent to the tribunal‘s mandate, 

but it also provided for a possibility for the parties to completely exclude this task. The 
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question is how far party autonomy can go in this regard, and whether there are any criteria 

subject to which the validity of a parties‘ agreement on the costs exist. 

In civil litigation, parties‘ agreements regarding costs are rare, and most of the times 

they would not be considered enforceable, or the enforceability of such an agreement would 

at least be questionable.
613

 The arbitrators‘ power to allocate the costs is comparable to the 

same power of national judges. At the same time, their mandate is based on the parties‘ 

agreement, unlike the mandate of national judges. For that reason, the conclusion regarding 

the parties‘ agreement on the allocation of costs as set in civil litigation may not be valid for 

international arbitration. While the power to allocate the costs may be considered inherent to 

the tribunal‘s mandate, the parties reserve their right to shape it as they wish. This is 

confirmed in the ACCP and the GPPC which specifically provide that the tribunal will have 

the power to allocate the costs as long as ―the parties have not agreed otherwise‖.
614

 What are 

the limits of such an agreement: can the parties limit such arbitrators‘ power, or completely 

exclude it, or only provide for a method of allocation? Although it seems to be a technical 

issue, and it is not raised often in practice, this dilemma involves a philosophical question 

that deals with the source and scope of party autonomy. The issue comes down to the 
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following: is party autonomy a basis for the tribunal‘s power, the limitations of which are 

exceptions that need to be justified, or is party autonomy provided only by the legal order, 

and it is allowed if and to the extent as recognized by such an order? The answer differs from 

jurisdiction to jurisdiction. 

In civil law countries, for example, under the ACCP and the GPPC, party autonomy 

as to the decision on allocation of costs is conceptualized in very broad terms. Section 609(1) 

of the ACCP provides: ―Where the arbitral proceedings are terminated, the arbitral tribunal 

shall decide upon the obligation to reimburse the costs of the proceedings, provided the 

parties have not agreed otherwise‖, while Section 1057(1) of the GPPC provides: ―Unless the 

parties agree otherwise, the arbitral tribunal shall allocate, by means of an arbitral award, 

the costs of the arbitration as between the parties, including those incurred by the parties 

necessary for the proper pursuit of their claim or defence.‖ Regarding the former, some 

authors find that this provision allows the parties to completely exclude tribunal‘s decision on 

the allocation of costs.
615

 They can also condition it upon a request of one of the parties by 

agreeing to 2014 Vienna Rules. This position is defended to be in line with the adversarial 

nature of the cost claim, and in that case rendering a decision on costs without the request of 

a party would provide a possible ultra petita decision rendered by the tribunal.
616

 The 

Austrian system also allows, as mentioned, the parties to exclude the tribunal‘s decision on 

costs overall. In that regard, this approach substantiates the first philosophical view, which is 

that the parties‘ autonomy is a basis for the tribunal‘s power, the limitations of which are 

exceptions that need to be justified.  

Parties‘ agreement as to the method of allocation is a narrower exercise of the parties‘ 

autonomy in this regard. It excludes the tribunal‘s power to determine the same rule, but it 

                                                 
615

 Vienna International Arbitral Centre, Handbook Vienna Rules, 216. 
616

 Ibid., 217. 

C
E

U
eT

D
C

ol
le

ct
io

n



247 

 

does not exclude the tribunal‘s power to allocate the costs per se. Nevertheless, it can be 

argued that by agreeing that each of the parties will bear its own costs, the parties are 

effectively removing the power to allocate the costs from the tribunal. The tribunal will still, 

however, state the costs allocation in its award. The EAA contains a separate provision on the 

parties‘ agreement as to the allocation of costs, which imposes certain restrictions as to the 

exercise of such autonomy. Section 60 of the EAA determines that ―[a]n agreement which 

has the effect that a party is to pay the whole or part of the costs of the arbitration in any 

event is only valid if made after the dispute in question has arisen.‖ Again - these agreements 

are not often seen in practice, but the philosophical background of such a provision is more in 

line with the opinion that party autonomy may be exercised only to the extent defined by the 

legal order. The fact that this provision is considered mandatory speaks in favour of such a 

conclusion.
617

  

Although these issues can rarely be seen in practice, there are certain contracts in 

which the allocation of costs is usually set by the parties, such as managing director 

agreements or shareholders‘ agreements.
618

 In one such managing director agreement, upon 

which a dispute regarding the unlawful termination by the director arose, the parties agreed 

that ―[t]he Company shall pay the fee of the arbitrator.‖
619

 When the dispute arose, the sole 

arbitrator found no reason to invalidate such a clause, and it ordered the company to pay the 

arbitrator‘s fees in total.
620

 The claimant – director in question – alleged that the same method 

of allocation should apply to administrative fees charged by the Finnish Arbitration Institute. 

The sole arbitrator disagreed as the arbitration clause contained no reference to these fees, 

and decided on the allocation based on the outcome of the case: since both parties partly lost 
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on their claims, the arbitrator allocated the administrative fees to be paid by both parties in 

half.
621

  

Another example from practice was a Productos la Saban vs Tampico case before the 

Chilean Court of Appeal of Santiago, in which one of the parties sought a partial annulment 

of an award based on the ground that the arbitral tribunal exceeded its mandate by allocating 

the costs.
622

 The facts of the case reveal that the parties initially agreed that all the costs of 

arbitration would be equally shared by both parties. The court concluded that the parties 

overturned this agreement by agreeing in the terms of reference that the tribunal has a power 

to allocate the costs, and a party requesting the appeal also contradicted its claim for setting 

aside by requesting the costs. It is not known whether the court, had the parties not renounced 

their agreement, would find any limitations to such an agreement based on public policy. 

There is such a limitation in Austria, where it was held, for instance, that providing that only 

the party instituting the proceedings will bear all the costs notwithstanding the outcome of the 

case is against public policy.
623

 

The second issue that was raised above was: is the allocation of both procedural costs 

(tribunal‘s fees and expenses, the costs of experts appointed by the tribunal, and institutional 

fees) and party costs (legal fees and other expenses) regulated in the same way? In civil 

litigation, the legal families differ when it comes to the allocation of attorney fees, while 

court costs are usually awardable under both the American and the ―costs follow the event‖ 

rule. The ACCP, the GCCP, the EAA and the SAA make no difference between these costs 

when it comes to an issue whether the tribunal can allocate them in the last award.  
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However, the power to allocate party costs, in particular legal fees, was widely 

discussed in doctrine and practice, especially in the United States, the home jurisdiction of 

the American Rule. In In re General Security National Insurance Co., the court confirmed 

that the power to allocate legal fees was inherent to the arbitrator‘s mandate, even when no 

specific institutional or ad hoc rules are agreed upon.
624

 The parties in that case provided for 

a place of arbitration in New York and for New York law as an applicable law. New York‘s 

arbitration statute provided for arbitrator‘s fees to be allocated in the last award, but not for 

the allocation of the legal fees. The Court, however, held that New York‘s arbitration statute 

did not govern the proceedings, because the contract‘s choice of law clause called only for 

application of substantive New York law.
625

 The Second Circuit went even further in 

Reliastar Life v EMC case
626

 by reversing a decision to vacate an award, and confirming that 

the bad faith exception to the American Rule is preserved even if the parties agreed in the 

arbitration agreement that each party is to bear its own attorney‘s and arbitrator‘s fees. In 

other words, the tribunal has an inherent power to award attorney‘s and arbitrator‘s fees if 

they are incurred due to the other party‘s failure to arbitrate in good faith, even if the parties 

agreed to exclude such a power. Both decisions, and especially the one of the Second Circuit, 

defend the position that the parties‘ autonomy is provided by the legal order, and it is allowed 

if and to the extent as recognized by such an order. In other words, the tribunal‘s power to 

award the costs is not solely based on a parties‘ agreement – it is inherent to its mandate to a 

certain extent. 

This approach, however, poses another question when it comes to the recognition and 

enforcement of tribunal‘s decisions on costs. Namely, by recognizing the possibility for 
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tribunals to derogate the parties‘ agreement as to the allocation of costs, such a possibility 

may jeopardize the award under Article V(1)(d) of the New York Convention, which 

provides that the recognition and enforcement may be refused if ―the arbitral procedure was 

not in accordance with the agreement of the parties.‖ If such an objection was raised by a 

party at the stage of recognition and enforcement, the tribunal‘s first task would be to analyse 

whether the allocation on costs falls under the arbitral procedure or merits.  

The term ―arbitral procedure‖ encompasses the period beginning with the filing of an 

action and ending when the award is rendered.
627

 The decision on the allocation of costs can 

be qualified as of mixed nature. Although the costs of arbitration are a consequence of 

procedural acts and accessory to the vindication of a party‘s right, and the decision on their 

allocation often takes procedural behaviour of a party into account, the decision is based on 

material requests of the parties for reimbursement of the costs incurred and some 

circumstances taken into account are of substantive nature as well. This brings discrepancies 

as to the defining the legal nature of such decision in different jurisdictions, and national 

courts might fall into the trap of homeward trend by ―borrowing‖ the understanding of the 

legal nature of decisions on costs in litigation in their home jurisdictions. The above 

mentioned U.S. decision In re General Security National Insurance Co., for example, shows 

such trend since the court found New York law as non-applicable to costs since it was the 

applicable substantive law. This is an application of the U.S. position according to which the 

costs of litigation are considered to be an issue of procedural nature.
628

 In Germany, on the 
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other hand, the decision on costs in an arbitral award was considered to be part of the merits 

of the award and thus not reviewable by the court.
629

  

When raising an objection under Article V(1)(d) of the New York Convention, the 

parties should be aware of these discrepancies. It is important to mention, however, that 

notwithstanding whether the costs are considered to be of procedural or of substantive nature, 

the challenge based on public policy shall be possible. Namely, even if the costs are found to 

be a matter of procedure and, consequently, the parties‘ agreement on it is considered to be an 

agreement on procedure, the arbitral procedure is still subject to the fundamental 

requirements of due process and refusal of recognition and enforcement is still possible under 

Article V(2)(b) of the New York Convention.
630

   

Having this issue in mind and continuing on the effect of parties‘ agreement on 

tribunals‘ discretional power, another representative of a position that the tribunal‘s power to 

award the costs is not solely based on the parties‘ agreement, but it is inherent to its mandate 

to a certain extent, is the Singaporean jurisdiction. The Singapore International Arbitration 

Act does not expressly provide for the tribunal‘s power to allocate the costs – either 

procedural or party costs. Scholars have, however, concluded that ―the Singapore legislature 

and courts have considered it a trite point and have implicitly presumed a power to award 

costs.‖
631

 This can be taken as a reflection of ―judicialization‖ of arbitration, a theoretical 

concept which emphasizes the similarities between the roles of arbitrators and those of 
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national judges through the formalization of arbitration procedure.
632

 The main purpose of it 

is to prevent uncertainty and surprise in arbitration procedure.
633

  

Other contributing factors to the process of judicialization are expectations and 

knowledge as to which decisions the arbitrators will undertake, that all the participants in 

arbitration, especially arbitrators and parties, bring from their home jurisdictions. 

Consequently, the expectations to rule on the allocation of costs are also transferred in the 

arena of international arbitration. As mentioned above, parties‘ agreements on whether to rule 

or how to rule on costs are rare, and their enforceability is questionable in civil litigation. It 

seems from the analysis above that such an approach is not transferred in international 

arbitration. Nevertheless, such a conclusion deserves a certain critical review. Namely, 

although the role of arbitrators resembles the role of national judges, it is often pointed out 

that the sources of their powers are of a rather different nature. Judges derive their authority 

from a state, while arbitrators base their power on a parties‘ agreement to subject their 

disputes to arbitration.
634

 Considering this difference of the sources of authority, the fact that 

costs claims should be subject to settlement, and the fact that the flexibility of arbitration 

procedure is one of the reasons why commercial parties prefer it over litigation, it is plausible 

to claim that the parties to arbitration agreement have wider autonomy and discretion to 

decide on whether the tribunals will have a power to allocate the costs or not.  

The discussion on relation between party autonomy and the allocation is even more 

important when it comes to the method as to how the costs are to be allocated. The two U.S. 

cases analysed in this part showed that the courts, even in a case where parties agreed on the 
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method, found the tribunals‘ power to allocate so inherent to their role as adjudicators that it 

had overridden the parties‘ agreement in that regard. Again, although parties, tribunals, and 

courts are often transferring what they already know from their own jurisdictions in 

arbitration realm, the autonomy of the parties in international arbitration should not be easily 

restricted.  

National courts enjoy their discretion to decide on setting aside, and on the 

recognition and enforcement of arbitral awards. The judicial review will often contain a 

stance on whether an award is against public policy, and at that stage it may check whether 

parties‘ agreement as to allocation violated it. It is, however, an established position in the 

arbitral practice and doctrine that this ground should be interpreted narrowly. The question is 

whether the circumstances, which are taken into account when deciding on the allocation are 

of such significance as to conclude that they form a part of public policy.  

However, since parties will rarely agree on the method of allocation, the following 

section will serve the purpose of showing how flexibility of tribunal‘s decision-making was 

preserved through providing them with wide discretion as to the allocation of costs, which 

resulted in the harmonised international approach of moderated ―costs follow the event‖ rule. 

 

V.3 Moderated “Costs Follow the Event” as a Prevailing Standard of Allocation 

of Costs in Arbitration, and Its Limitations 

 

Although often chosen due to its procedural flexibility, there is only a certain level 

until which parties are ready to go into unknown in international arbitration, and after which 

the main consequence of flexibility – unpredictability - turns the procedure into ―chaos‖.
635
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Consequently, through its development, international arbitration became a battlefield between 

the need for legal certainty and the flexibility of a procedure.
636

 The parties to arbitration 

certainly do not prefer to be surprised by solutions adopted by an arbitral tribunal, either in 

procedural or substantive matters. These matters, especially procedural ones, are left to the 

wide discretion of a tribunal. In order to make them more predictable, ―soft law‖ guidelines 

are often provided, which parties can choose in order to be able to predict better the 

procedural actions of a tribunal.
637

 This, of course, does not come without any criticism. It 

was pointed out that these rules, although not binding unless agreed upon by the parties, 

might overburden arbitration by overregulating it, and take away probably the most distinct 

feature of it, i.e. its flexibility.
638

 Therefore, a right balance of these two principles needs to 

be achieved. When it comes to the allocation of costs, such balance is still not achieved. This 

part will provide an analysis of a current situation in practice.   

While the justification and the need for the flexibility stems from the procedural 

nature of the arbitrator‘s power to decide upon the allocation of costs, the standard that the 

arbitrators apply can be qualified as of either procedural or substantive nature.
639

  

A discussion regarding the rules of allocation of the costs took place between the two 

diametrically opposite approaches that were initially developed in litigation: the American 

Rule and the ―costs follow the event‖ rule. For obvious reasons, the dichotomy of these two 

approaches made it difficult to achieve a uniform treatment of costs in the last award to be 

achieved in the arbitration community. Although the regulation of allocation of costs was left 
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to national legislators and arbitration institutions, arbitral practice has developed a 

harmonised approach of the moderated ―costs follow the event‖ rule.
640

 

The rules on allocation, which were initially developed in civil litigation, are not any 

more applied in their strict form either in litigation or in arbitration. As shown above, there 

are many differences between jurisdictions even if they apply the same rule of allocation – 

the ―costs follow the event‖ rule. Recoverable costs, circumstances taken into account when 

deciding on allocation, and the starting point may differ between jurisdictions that are 

technically adopting the same rule. On the other hand, under some of the exceptions under 

the American Rule, the courts are readily taking into account some of the procedural 

behaviour of the parties in order to depart from the rule and shift the fees.  

Taking into account the parties‘ procedural acts is exactly what brings all the systems 

together. On one hand, it is clear that no party shall be reimbursed for its actions which it 

undertook in bad faith. The counterpart can be found under the American Rule, according to 

which no party shall bear its own costs the costs incurred due to bad faith actions of its 

opponent. What is taken into account in all mentioned systems is the conduct of a party 

before and during a proceeding, in particular, observing a time limit, and bringing 

unnecessary, unreasonable, or groundless claims or defences. Also, fee shifting based on 

these circumstances is justified as the punishment of a losing party, the indemnification of a 

winning party, and/or the discouragement of a frivolous and bad faith procedural behaviour in 

all three mentioned jurisdictions.  

Notwithstanding the similarity of the two main systems on allocation - ―costs follow 

the event‖ rule and the American Rule - to take into account the procedural behaviour of the 

parties, the distinction between them still exists. Namely, in jurisdictions which follow ―costs 
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follow the event‖ rule, the outcome of the case is an initial circumstance taken into account 

when allocating the costs. Under the American Rule, however, the rule of non-shifting is an 

initial position. The circumstance of who the winner is matters only regarding the allocation 

of the court‘s costs, which are allocated based on the ―loser pays‖ approach, as discussed 

above under V.1.1. 

The issue is whether these national approaches in any way influence, or should 

influence, the approaches of arbitral tribunals. Once we leave the frame of litigation, and of 

national procedural laws regulating allocation of costs that bind the national courts, arbitral 

tribunals are generally found not to be bound by the procedural rules of national laws. The 

legal framework for the allocation of costs in international arbitration can be found in 

arbitration acts, arbitration rules, and in a parties‘ agreement. International arbitrators are 

confronted with a challenge since these rules are rather simple, and provide them with wide 

discretion, while the parties will usually have certain expectations based on the rules of their 

background jurisdictions. Such expectations form, of course, only one part of the basis on 

which predictability is to be built. It is the main thesis of this study that although arbitral 

tribunals are not bound by these expectations, when they are developing an approach to the 

allocation of costs, they should take the parties‘ expectations into account to a certain extent, 

and create a fair playing field for everyone. That is a rather difficult task to do given that the 

limits of the arbitration arena are rather broad and as wide as the borders of the 156 state-

parties to the New York Convention. The first building block of this harmonised approach is 

the rules on the allocation provided in arbitration laws and arbitration rules.  

In order to illustrate the overall rules on the allocation provided in the legal 

framework, the analysis of eight arbitration rules is provided. Out of these eight arbitration 

rules, none of them provides for a clear-cut application of the American Rule. Four of them 

provide for an application of the ―costs follow the event‖ rule, subject to other circumstances 
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besides the outcome.
641

 Finally, four of them provide for neither the American Rule nor for 

the ―costs follow the event‖ rule, but for allocation in accordance with the circumstances of 

the case.
642

 This clearly shows that the American Rule has almost no relevance in 

international arbitration, at least as a starting point for the allocation. Nevertheless, that does 

not mean that arbitral tribunals do not reach decisions in which they decide that each party 

should bear its own costs. A recent study shows that out of 53 international awards in 15 of 

them (i.e. 28%) the arbitrator(s) decided that each party shall bear its own procedural costs, 

while in 25 (i.e. 47%) cases arbitrator(s) left each party to bear its own legal costs, i.e. 

attorney fees.
643

 It is not, however, known from this study whether the arbitrators applied the 

American Rule initially, or they decided not to shift the fees after considering the 

circumstances of the case. If the latter is correct, then the ―costs follow the event‖ rule was 

applied. Eventually, the arbitrators found no ―event‖ to be ―followed‖.  

According to another study, conducted by the author, out of 18 international awards, 

only in five the arbitrators decided not to shift any costs, although they acknowledged their 

authority to do so. Moreover, all the arbitration rules analysed in this thesis, which are also 

rules of the most prominent arbitration institutions, provide for allocation (shifting) of costs, 

only with a slightly different initial point of view. Therefore, it is hard to imagine the 

application of the American Rule in international arbitration on any other basis but the 

parties‘ agreement, and it may be concluded that the American Rule is of little importance in 

international arbitration. This is the first derogation of the expectations of the parties who 

come from ―non-shifting jurisdictions‖, such as the U.S. and Japan. However, since this 

derogation from their home jurisdiction‘s system is made in the arbitration laws, or rules, one 
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cannot object to an argument that the parties explicitly agreed on such a change. However, 

not everything on the allocation is written in the rules, and there is plenty that can surprise the 

parties.   

Several conclusions follow from this short analysis. Firstly, there is no dichotomy of 

the rules on allocation in arbitration. Secondly, the prevailing approach, which is applicable 

under the arbitration rules, is the ―costs follow the event‖ rule, but never in its strict form. 

Thirdly, this approach is modified when it applies as a default solution. In that case, the 

―event‖ is no longer only the outcome of the case, as other circumstances are also taken into 

account. Therefore, one may say that the ―event‖ is no longer subject only to the 

determination of a ―winner‖ and a ―loser‖ in the case. This is not a surprise given that such a 

strict approach is not applied in civil litigation either. It follows that under those rules which 

provide for an allocation in accordance with the circumstances of the case, they apply the 

modified version of the ―costs follow the event‖ approach as well, but in which the ―event‖ 

encompasses various circumstances, and the outcome of a dispute is not to be considered to 

be the first one on the list of such circumstances. For that reason, the terminology which will 

be used in this Chapter will distinguish the ―costs follow the event‖ approach as an umbrella 

term for all the approaches which in one or the other way provide for an allocation in 

accordance with the circumstances of the case, notwithstanding what the circumstances are. 

On the other hand, the ―loser pays it all‖ will be a term used when the circumstance of an 

outcome is discussed. A shift in terminology is suggested by some other authors as well, for 

example, Colin and O‟Reilly recognize that there is a clear tendency towards a ―moderated 

costs follow the event‖.
644

 Under moderated version of this approach ―the principle that costs 

follow the event is merely the starting point and may be adjusted or even eclipsed by other 
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factors […][and] the recoverable costs are subject to a test of reasonableness and possibly 

proportionality also.‖
645

  

The Article 4.3.2 of the Chartered Institute of Arbitrators‘ Guideline for Arbitrators 

on Making Orders Relating to the Costs of the Arbitration provides that: 

―The general principle that ―costs should follow the event‖ is taken from the 

case-law applied by the Court prior to the coming into effect of the Civil 

Procedure Rules 1998. The concept is worded indirectly so that its meaning may 

not be entirely clear to the non-lawyer. It requires the arbitrator to consider what 

the relevant ―event‖ was. In most cases this can be equated with the outcome of 

the arbitration viewed in terms of the relative success of each party. Accordingly 

it would have been possible to express the general principle more directly, 

without change to its meaning, by adopting the formula that, as a general rule, 

the unsuccessful party should be ordered to pay the costs of the successful party. 

But difficulty can arise on either formulation in deciding what was the relevant 

―event‖ which costs should follow or, alternatively, what constituted ―success.‖ 

The guideline introduces two main questions which will be discussed below. Firstly, what is 

the ―event‖ that costs are supposed to follow in today‘s arbitration realm and does it 

encompass the outcome of the case. Secondly, what is a proper way to determine who the 

winner of a case is. Therefore, the following section will deal with the circumstances which 

are provided by arbitration rules and taken into account by tribunals when allocating the 

costs. The analysis will refer to circumstances taken into account by courts in civil litigation 

when appropriate. 
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V.4 Factors Relevant for the Costs Allocation  

 

The notion of the ―event‖, under the ―costs follow the event‖, developed throughout 

the arbitral practice. For that reason, as mentioned above, some of the authors advocate for a 

change in terminology by addressing this approach as a ―moderated costs follow the event‖, 

under which the arbitrators‘ starting point is the ―loser pays‖ principle, which is then 

modified by taking other circumstances into account as well.
646

 Other rules go even further 

by providing for the tribunal to decide on costs by taking the circumstances of a case into 

account, and making the ―outcome of the case‖ only one of those circumstances. Examples of 

the former solution can be found in the LCIA Rules, the DIS Rules, the SCC Rules and the 

Swiss Rules. The examples of the latter approach are the ICC Rules and the ICDR Rules. 

Finally, more thorough analysis brings to light a third approach – an approach under which 

the arbitrators are given discretion to its full extent when deciding on costs. For example, 

Article 37 of the Vienna Rules provides that ―the arbitral tribunal shall decide on the 

allocation of costs in the manner it deems appropriate.‖ No further guidelines besides the 

―appropriateness‖ of the allocated costs are given as to how such decision should be made. 

The SIAC Rules are another example of the rules that provide even broader discretion to the 

tribunal when allocating the costs. Article 31.1 provides only that ―the Tribunal shall 

determine in the award the apportionment of the costs of the arbitration among the parties.‖ 

Therefore, three approaches may be deduced instead of only two: 

1) A ―moderated costs follow the event‖, or adapted ―loser pays‖ approach: approach 

that provides for an outcome of the case as a starting point, moderated afterwards with 

other circumstances, 
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2) An approach under which the allocation is to be made in accordance with the 

circumstances of the case, one of which is usually the outcome of the case,
647

  

3) An approach under which no starting point is made, and the allocation is entirely in 

discretion of the tribunal. 

It remains to be seen whether the circumstances which are taken into account by the tribunals 

under these approaches differ. Also, it is investigated whether there are any practical 

differences which stem from these approaches. Finally, and most importantly, the focus will 

be on the examination how predictable for the parties the circumstances taken into account by 

arbitral tribunals are. The last issue is especially interesting to observe when the parties‘ 

expectations formed under the rules of their home jurisdictions are taken into account and 

compared to the expectations that are shaped through arbitral practice.  

 

V.4.1 Who is the Winner?  

 

The first ―event‖ that comes to one‘s mind is the outcome of the case. However, as 

shown above, according to the arbitration rules this approach is no longer to be applied in its 

strict version, as other circumstances are also to be taken into account. The arbitral practice, 

nevertheless, shows sometimes an opposite development by taking the outcome into account, 

even if it is not set as the starting point. Under the 1998 ICC Rules, the tribunals had a broad 

discretion as to the allocation of costs. Article 31(3) provided that ―[t]he final Award shall fix 

the costs of the arbitration and decide which of the parties shall bear them or in what 

proportion they shall be borne by the parties.”  
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The ICC tribunal in the Case No. 11509 read this rule in a way that the ―loser‖ in the 

case should bear all the costs, as long as there are no ―factors to the contrary‖.
648

 In another 

ICC case, No. 13756, a sole arbitrator stated: 

―[u]nder […] the ICC Rules, I have discretion as to the allocation of cost. Agent 

has won on all its major claims. It is thus the winning party in this arbitration. 

Against this background I find that the arbitration costs are to be paid by 

Principal. […] Principal must also bear the costs of the arbitration, as fixed by 

the ICC Court.‖
649

  

In both of these cases, the first issue the arbitral panel and the sole arbitrator addressed was a 

determination of a ―winner‖ in the case. In the former case, the tribunal concluded that the 

claimant was a winner by simply stating that it ―succeeded in recovering almost the entire 

amount of its claim‖.
650

 No further explanation was given in the last award. Similarly, the 

sole arbitrator in the latter case stated that ―Agent won on all its major claims‖.  

These two awards show how strong influence the allocation in relation to success has 

in international arbitration, since they were decided under the rules that do not put such a 

principle in the first place. There are authors who support such approach by claiming that 

―the circumstance of winning and losing form the most important factor of allocating the 

attorney‘s [fees] so that it is justified to set it as starting point also in the […] group of 

international arbitration rules [which do not focus on party‘s success].‖
651

 This approach, 

which adopts the party‘s success in the case as a starting point for allocation under the rules 

that do not set it as such, might be criticised as the homeward trend from the arbitrators‘ side. 

However, since the parties‘ agreed on the rules that allow arbitrators such wide discretion, 
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little can be said against their decision to take the outcome of the case as the most important 

circumstance.  

At this point, these two awards present the situation that might occur at the end of the 

proceedings: one of the parties will entirely (or ―almost entirely‖) win the case. The other 

possibility is that they will partly achieve success in their claims and counterclaims. This 

means that the ―costs follow the event‖ approach should not only be modified in regard of the 

determining who the winner is, but also in regard of the manner in which the costs are 

apportioned or shifted – strictly or proportionately. 

Measuring party‘s success in arbitration and calculating the amount of costs to be 

shifted in accordance with the success can be a difficult and complex task. The ICC ADR 

Commission‘s Report on Decisions on Costs in International Arbitration [―2015 ICC Report 

on Costs‖] listed three approaches so far made by arbitral tribunals: 1) they either concluded 

that a party succeeded in all its claims (or most of them) and ordered the other party to pay all 

of the successful party‘s costs, or 2) they awarded costs in proportion to the degree of 

success, or 3) they apportioned the costs in proportion to the relative success and failure of 

the parties.
652

  

The ICC Case No. 14792 is a perfect example of the first approach, where the tribunal 

concluded that the ―Claimant, for the most part, is successful with its claims‖, and 

consequently the Respondent was ordered to pay 100% of the Claimant‘s procedural and 

party costs. The success of the Claimant in this case when measured against the amounts it 

sought was 100% under the First Contract, 100% under the Second Contract and 96% under 

the Third Contract. Another ICC tribunal in a Case No. 11869 applied the second approach, 

and since the claimant won the vast majority of its claims it ordered the respondent to pay 
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85% of the procedural costs and 85% of the claimant‘s legal costs. Finally, in the ICC Case 

No. 14020, the sole arbitrator established that ―each party‘s claim have succeeded in part and 

failed in part‖, so it apportioned the procedural and party costs equally, as it would be done 

under the third approach listed in the ICC Report on Costs.   

Although it seems that all three approaches adopt the proportional manner of 

allocation, nuances are possible. So, it might happen that, for example, the claimant who won 

100% of the claimed amount is awarded 100% of its recoverable costs, or depending on other 

circumstances, as will be discussed below, it may be awarded less than 100% of its 

recoverable costs. On the other hand, the tribunals might be inclined to award the claimant 

100% of its recoverable costs, even if the claimant won only 51% or 80% of the amount 

claimed. Under such an application, the ―success is defined by winning more than 50% of 

what was claimed.‖
653

  

There are examples of awards in which the tribunal reimbursed the amount of costs 

which corresponded exactly with the percentage of the party‘s success. In one of such cases, 

the tribunal awarded 6.2% of the procedural costs to the claimant, which was the exact 

percentage of the success in the claims it submitted.
654

 

As already explained, the outcome of the case is no longer the only circumstance taken 

into account by the tribunals. For example, one ICC Sole Arbitrator applied the same 

approach in exercising his discretionary power in the Case No. 14630 by stating that ―the 

Sole Arbitrator will nevertheless follow the rule „the costs follow the event‟ and examine 

whether certain arguments or procedural requests made by the Parties revealed unfounded.‖ 

The sole arbitrator offered a bit more comprehensive discussion on the circumstances that 

were taken into account in order to determine who the winner was:  
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―[73] In the present case, Claimant has only partly prevailed in its claims and has, 

in particular, not successfully demonstrated that Respondent was wrong, as a 

matter of principle, when it withheld certain amounts in order to acquire missing 

spare parts. Claimant also made procedural requests, which were denied 

(challenge of the arbitrator; difficulties related to the testimony of two witnesses). 

[74] Respondent was not entirely successful in its defence. Furthermore, it raised 

arguments in relation to the standing of Claimant and of the statute of limitation, 

which revealed unfounded. Admittedly, such defence[s] were raised in the initial 

brief of Respondent at a point in time when Claimant had not yet fully exposed its 

claims and arguments.‖
655

 

As it can be seen from the cited part of the award, the sole arbitrator did not take into account 

only the outcome, i.e. the success of the parties on substance, but also their success in 

procedural requests that they made. This will be discussed, however, in the next subsections. 

 Especially interesting case might arise if the claimant is successful in proving the 

jurisdiction of the tribunal, when contested, but the respondent succeeds or prevails on the 

merits. These two stages of proceedings are often treated as two ―merits‖ stage, where the 

claimant‘s success at the jurisdictional stage (of course, only when it was contested) will be 

highly appreciated when the allocation of costs is decided. The tribunals in those cases will 

take into account the outcome in both phases of the proceedings and they will allocate the 

costs accordingly. This usually results with each of the parties covering its own costs.
656
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However, sometimes, the tribunals will take the award on jurisdiction into account, but ―with 

more weight attributed to the final award‖, i.e. the decision on the merits.
657

 

The circumstances of a case which tribunal takes into account can benefit a party who 

was not fully successful with its claims. On the other hand, they usually work as a 

disadvantage for a party who was entirely or almost entirely successful in a case. The 

overview of tribunals‘ decisions on costs, which follows in this section, will show that there 

are multiple circumstances that can be taken into account. It will also confirm broad 

tribunals‘ discretion in this regard and, consequently, the lack of predictability. 

 

V.4.2 Success of Procedural Requests Made by the Parties and Procedural Conduct in 

General 

 

Some tribunals not only take into account success of the parties on the merits, but also 

their respective success in procedural matters. For example, the ICC Sole Arbitrator in the 

Case No. 14630 stated that “[…] Claimant has only partly prevailed in its claims […]. 

Claimant also made procedural requests, which were denied (challenge of the arbitrator; 

difficulties related to the testimony of two witnesses).‖
658

 For all these reasons, the sole 

arbitrator exercised its discretion by ordering the claimant to bear two thirds of the costs of 

the arbitration, two thirds of its party‘s costs, and two thirds of Respondent's legal costs, 

while the respondent had to bear one third of the mentioned costs.  

Whether respondent failed to comply or not with the tribunal‘s order during the 

proceedings is another factor taken into account. In the ICC Case No. 15248, despite the fact 
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that the claimant was not entirely successful, the tribunal ordered the respondent to bear the 

full burden of the procedural costs and legal costs. The reasoning that the tribunal offered was 

that, ―the Respondent has seriously failed to comply with the Arbitral Tribunal's orders and 

directions regarding the production of evidence.‖
659

 The procedural conduct of the parties, 

especially failure to appear or to respect time limits, failure to produce documents, or filing 

groundless objections, is taken into account, as shown above, by national courts in all three 

systems presented. For that reason, procedural conduct should be anticipated as a 

circumstance that will be taken into account by arbitral tribunals when allocating the costs.   

It also needs to be mentioned that IBA 2013 Guidelines on Party Representation in 

International Arbitration provide in Guideline 26(c) that  

―[i]f the Arbitral Tribunal, after giving the Parties notice and a reasonable 

opportunity to be heard, finds that a Party Representative has committed 

Misconduct, the Arbitral Tribunal, as appropriate, may […] consider the Party 

Representative‘s Misconduct in apportioning the costs of the arbitration, 

indicating, if appropriate, how and in what amount the Party Representative‘s 

Misconduct leads the Tribunal to a different apportionment of costs.” 

Although the Guidelines are a ―soft law‖ instrument and they are far from being mandatory in 

arbitration, this solution received criticism from certain scholars who stated that they lead to 

the overregulation and bureaucratization of arbitration.
660

 As a main disadvantage it was 

pointed out that such regulation added nothing new to tribunal‘s arsenal, while at the same 

time it made it more burdensome for a tribunal to use the allocation of costs as an effective 

means against such misconduct.
661

 In particular, a tribunal should now not only give a notice 

to the parties and an opportunity to comment, but also to state how and in what amount the 
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misconduct led to a different allocation of costs.
662

 In the opinion of this author, the claim of 

unnecessary overregulation is true and the requirement of reasoning such a decision is making 

tribunal‘s mandate more burdensome to a certain extent. However, giving a notice to the 

parties and an opportunity to be heard just confirms the adversarial nature of the costs claims. 

Giving such notice in advance is also in accordance with the ICC Techniques for Controlling 

Time and Costs in Arbitration which suggest that ―[i]t may be helpful to specify at the outset 

of the proceedings that in exercising its discretion in allocating costs the arbitral tribunal will 

take into account any unreasonable behaviour by a party.‖  

 Interestingly, the ICC Techniques talks about the ―unreasonable behaviour by a party‖, 

while the IBA Guidelines are mentioning the misconduct of a party representative. Given that 

party‘s representative is, as the name indicates, representing party‘s interests in arbitration, 

and it is the party that will bear the monetary consequences of an allocation, the former term 

is more accurate. However, commentaries on these two provisions show that the same 

conduct is considered under both of them. They cover unreasonable and bad faith conduct, 

delays, and dilatory tactics, such as those named in the ICC Techniques: excessive document 

requests, excessive legal argument, excessive cross-examination, dilatory tactics, exaggerated 

claims, failure to comply with procedural orders, unjustified interim applications, and 

unjustified failure to comply with the procedural calendar.
663

 

The success on another procedural request which is often taken into consideration 

when allocating the costs is the success at the jurisdictional stage of the proceedings. As 

mentioned above, an especially interesting case might arise if the claimant is successful in 

establishing the jurisdiction of the tribunal, when contested, but the respondent succeeds or 

prevails on the merits. The tribunals in those cases will take into account the outcome in both 
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phases of the proceedings, and will allocate the costs accordingly, with the result usually 

being close to 50-50 allocation.
664

 However, sometimes, the tribunals will take the award on 

jurisdiction into account, but ―with more weight attributed to the final award‖, i.e. the 

decision on the merits.
665

 This usually depends on the length of each of these stages and the 

complexity of the issues involved. 

In conclusion, right after the outcome of the case, the second most important 

circumstance taken into account by arbitral tribunals when allocating costs is the procedural 

behaviour of the parties. This makes this consideration predictable for the parties. However, 

predicting that arbitral tribunals will take into account procedural conduct, is a rather vast 

prediction. There are many types of behaviour that can be qualified as unreasonable, or 

malicious, that one can hardly speak of predictability in that regard. Nevertheless, procedural 

acts are party‘s rights. Hence, the Guidelines and the ICC Techniques are going in a right 

direction when insisting on a tribunal giving the parties early indications that certain 

procedural conduct will be taken into account in the final allocation of costs. 

  

V.4.3 Necessity of the Costs 

 

In ICC Case No. 12877, the tribunal noted that ―[a]lthough I have awarded 

Respondent five eighths of the costs of the counterclaim, some of the costs of the arbitration 

would have been incurred in connection with the claim in any event, and Claimant's claim 

was successful‖ [emphasis added].
666

 Consequently, the sole arbitrator lowered the share of 

the costs to be reimbursed to the respondent due to the fact that some of the costs of the 
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counterclaim would be incurred as a reply to the claim in any case, i.e. they were not 

necessary for pursuing the counterclaim. The necessity of the costs was previously mentioned 

as a measurement for the recoverable costs in the German civil litigation, where it practically 

leads to the recoverability of only statutory costs. There are no tariffs established in 

international arbitration, but necessity, reasonability, and appropriateness as a measure of the 

recoverability of the costs incurred are well-known. They should, however, be addressed only 

at the stage of recoverability, rather than as a basis for the determination of the rule, i.e. the 

proportions, of allocation. 

 

V.4.4 Parties’ Contribution to the Adoption of a Pathological Clause 

 

The ICC tribunal in Case No. 14581, despite the respondent‘s success at the 

jurisdictional stage, decided to apportion only its procedural costs to the claimant, while only 

a part of the legal costs was shifted. The tribunal reasoned by stating that ―there are 

circumstances in this case that mitigate against a full award of costs to the successful party, 

most notably the joint responsibility of the Parties for the adoption of a pathological 

arbitration clause that has necessitated these complex jurisdictional proceedings‖ (emphasis 

added).
667

 Consequently, the tribunal ordered the claimant to bear only US$ 400,000.00 out 

of US$ 1,247,079.06, which was claimed by the respondents, i.e. only 32% of the amount 

claimed. 

 This case depicts one of the pre-arbitration factors that are taken into account when 

deciding on costs. This circumstance was also of substantive and not purely procedural nature. 

It is questionable whether these factors should be taken into account by arbitral tribunals 
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when deciding on costs. This discussion was led under the bad faith exception in the U.S., 

where the question was whether the timeline of such an exception should encompass also pre-

litigation conduct or not, and the persuasive arguments for both positions were forwarded in 

different circuits.
668

  In England, as mentioned above, the procedural rules allow to take into 

account the conduct during, as well as before the proceedings, when deciding on the 

allocation. Therefore, under both the American Rule, as well under the ―cost follows the 

event‖ rule, it is possible to invoke pre-litigation or pre-arbitration behaviour as one of the 

circumstances determining the allocation.  

 In this particular case, the fact that the respondent contributed to the pathology of the 

arbitration clause, led to the non-recoverability of its costs incurred at the jurisdictional stage. 

Taking into account the fact that respondent concluded such a clause with the claimant shows 

the mixed nature of costs, which, although usually awarded under procedural laws, have a 

component of substantive nature as well. Having in mind the compensatory nature of the 

costs, the mitigation aspect, as invoked in this case, should not come as a surprise. The basis 

might be found in the rule on contributory fault, under which, when the party‘s fault has 

materially contributed to the damage which it suffered due to the conduct of the counterparty, 

the compensation must be reduced accordingly.
669

 Due to this generally accepted principle, 

such arbitral tribunals‘ practices should not violate the principles of legal certainty and 

predictability in international arbitration.  
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V.4.5 Commencement of Arbitration Proceedings in Good Faith 

 

A very interesting circumstance was taken into account by the ICC tribunal in the 

Case No. 13730. Although the tribunal dismissed the claimant‘s claims, it stated that  

―it was not unreasonable for Claimants, given the uncertainties of Japanese law 

and a certain level of ambiguity of Respondents in their conduct – which we 

have considered not sufficient to amount to a breach of good faith and fair 

dealing – to initiate the present arbitration. This is what they did in good 

faith.‖
670

  

Therefore, since the claims were submitted in good faith, although unfounded, the tribunal 

provided for equal allocation of all the costs. 

Similarly, the SCC tribunal in Case No. 73/2011 stated that ―it is clear that Claimant, if it 

was to obtain payments due to it upon Agreement termination, was obliged to begin and 

prosecute arbitration.‖
671

 The tribunal allocated claimant‘s procedural and legal costs to the 

respondent. 

 

V.4.6 Reasonableness and Proportionality Tests 

 

The standard of the reasonableness, or necessity, or appropriateness of costs is often 

invoked factor when assessing which amount of costs should be recovered, and it almost 

exclusively refers to the party costs. For example, Article 44 of the SCC Rules and Article 

37(1) of the ICC Rules provide for tribunal‘s power to shift party‘s reasonable costs, 
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including legal costs.
672

 A similar test can be found in Article 34(d) of the ICDR Rules, 

Article 38(e) of the Swiss Rules, and Article 28.1 of the LCIA Rules.
673

 Article 35.1 of the 

DIS Rules provides for the possibility to reimburse party costs ―which were necessary for the 

proper pursuit of their claims or defence.‖ An exception can be found in the SIAC Rules, 

which provide the test of reasonability in Article 32.2 for the tribunal‘s expenses:  

The Tribunal‟s reasonable out-of-pocket expenses necessarily incurred and 

other allowances shall be reimbursed in accordance with the Practice Notes for 

the time being in force. 

 The reason why reasonability or necessity test applies prevailingly on party costs, 

particularly legal fees, is quite easy to identify. In institutional arbitration, arbitrators‘ fees are 

set by an institution‘s body in accordance with a cost schedule, which is known in advance, 

so there is a presumption that such costs are reasonable. Also, in both institutional and ad hoc 

setting, the advance on costs is paid at the beginning of the proceedings. The advance can be 

suggestive as to the amount of the fees which are to be paid in the end of the proceedings. In 

any case, the final amount of arbitrators‘ fees is fixed in their agreement with the parties, and 

any dispute as to their amount is to be resolved before a last award, which contains the 

decision on the allocation of costs.  
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tribunal may allocate such costs among the parties if it determines that allocation is reasonable, taking into 

account the circumstances of the case. Such costs may include: […] d. the reasonable legal and other costs 

incurred by the parties […]‖; Article 38(e) of the Swiss Rules: ―The costs for legal representation and 

assistance, if such costs were claimed during the arbitral proceedings, and only to the extent that the arbitral 

tribunal determines that the amount of such costs is reasonable.‖; Article 28.3 of the LCIA Rules: ―The Arbitral 

Tribunal shall also have the power to decide by an award that all or part of the legal or other expenses incurred 

by a party (the ―Legal Costs‖) be paid by another party. The Arbitral Tribunal shall decide the amount of such 

Legal Costs on such reasonable basis as it thinks appropriate. The Arbitral Tribunal shall not be required to 

apply the rates or procedures for assessing such costs practised by any state court or other legal authority.‖   
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 The same cannot be said for party costs. Party costs are incurred during the 

proceedings. They are not fixed in advance, and even if they are, they are communicated only 

between the party and its counsel, and not to the other party. Hence, one cannot presume any 

consent to the amount in question. The amount of party costs can be significantly high, and it 

is usually higher than the amount of procedural costs. It does not come as surprise why 

parties may object to the reasonableness of such costs claimed for reimbursement by their 

opponent. According to the 2015 ICC Report on Costs, party costs, which include lawyer‘s 

fees and expenses, expenses related to witness and expert evidence, and other costs incurred 

by a party, make on an average 83% of the overall costs.
674

  Since shifting of party costs is 

allowed under all of the analysed arbitration rules, and the reasonableness/necessity of party 

costs is a condition for their recoverability, tribunals also often provide their reasoning when 

assessing this condition.  

 Sometimes the reasonableness test overlaps with other factors listed above. For 

example, the joint responsibility of the parties for the adoption of a pathological arbitration 

clause that led to the complex jurisdictional proceedings in the ICC Case 14581 was not 

explicitly discussed as part of the reasonableness test, but it led to reducing the amount of the 

winning party costs to 32% of the amount claimed.
675

  

 In other instances, tribunals have more explicitly discussed whether party costs were 

reasonably incurred. The 2015 ICC Report on Costs acknowledged several circumstances 

which can be considered under the reasonableness test: the rates number and level of fee-

earners, the specialist knowledge of team members, the amount spent at different phases of 

the arbitration proceedings, and the disparity (if any) between the parties‘ costs.
676

 The last 
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mentioned circumstance of disparity between the parties‘ costs also falls under the three-fold 

test of proportionality, which falls under the broader concept of reasonableness. In particular, 

tribunals may consider the proportionality of party costs to (1) the costs of its opponent, (2) 

the amount in dispute, and (3) the work done.
677

  

For example, in the ICC Case No. 14792, the tribunal stated that legal and other costs 

are reasonable ―considering the amount in dispute‖, among other circumstances.
678

 Another 

ICC tribunal found ―party costs broadly similar‖, as one of the circumstances confirming their 

reasonableness.
679

  

The reasonableness of party costs based on their proportionality to the work done and 

to the procedural behaviour of a party is more often emphasized and elaborated in detail. In 

any case, tribunals may then either find the amount of claimed costs to be of a reasonable 

amount or they may reduce it, depending upon the circumstances. The considerations made 

by tribunals when reasoning on the reasonableness of party costs are assessed on case by case 

basis. Certain factors can be identified as being taken into account by different tribunals. One 

of them is the complexity of the matter, and the justification of undertaken procedural actions 

which were a product of such complexity. For example, the ICC Tribunal in the Case No. 

14108 recognized, considering the quantification of party costs to be allocated, that ―this was 

a very large, complex and difficult case for many reasons, requiring extensive expenditure on 

legal specialists and other experts.‖
680

 In even more detailed reasoning in the ICC Case No. 

11509, the tribunal explained:  

                                                 
677
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“The case was not very complicated, but there is no doubt that substantial 

amount of time and effort had to be, and was, expended in its preparation and 

presentation. This can be gleaned from the final product in the volume of case 

statements, witnesses‘ evidence statements and written submissions which have 

been filed by both sides, in addition to the terms of reference which had to be 

prepared.‖ 

Tribunals often judge the reasonableness of party costs in relation to the necessity of a 

procedural action for which they were charged. Hence, the parties could be much better 

prepared to anticipate whether they will be reimbursed if this is explained at the beginning of 

the proceedings or when the particular action is to be undertaken. This can, for example, be 

achieved in regard of the fees and expenses of experts. Tribunals may warn the party 

requesting such an examination that, unless the tribunal finds such report relevant and reliable 

for its decision, the costs of it will not be reimbursable in all or in part. In the ICDR Case No. 

526-04, the tribunal stated that since it ―did not accept the portions of the […] [expert] 

report‖, it reimbursed only 73% of the costs claimed for the experts‘ charges.
681

 

The tribunals‘ introduction of any of the factors listed above, including the 

reasonableness/proportionality test, can only be that much effective as it meets its counterpart 

on the parties‘ side – a detailed breakdown of the claimed party costs. In order to be able to 

decide on the shifting of the party costs in an efficient and fair way, the tribunals should insist 

on this cooperation from the parties‘ side. Detailed listing of the costs incurred and their 

amounts are important, not only when it comes to the differentiation of the costs depending on 

the procedural action for which they were incurred, but also for the differentiation based on a 

timeline of the proceedings or the type of the costs. In the already above mentioned ICDR 

Case No. 526-04, the tribunal noted that there was ―[n]o break down that would allow the 
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Panel to differentiate between fees for arbitration and other fees [incurred for the work 

preceding arbitration]‖.
682

 The same tribunal pointed out the same fact in relation to an 

unsuccessful motion for injunctive relief – since no breakdown was made, a precise 

differentiation of the fees for that motion was not possible.
683

 In both instances, the tribunal 

had no other choice but to estimate the adjustment itself, as it found it appropriate.
684

 

Tribunals should encourage the parties and their counsels early in the proceedings to 

record the fees and expenses in detail. When a breakdown of the invoices is provided, tribunal 

will be able to more easily assess the reasonableness, and consequently the recoverability, of 

particular fees. An example can be found in the SCC Case No. 73/2011, in which the tribunal 

found the provided breakdown useful for differentiating the fees paid to English solicitors 

who did not appear in the arbitration at all and, therefore, it was not reasonable to reimburse 

the party for them.
685

 At the same time, the tribunal was able to differentiate and assess the 

travel expenses and find them reasonable and recoverable.
686

 The breakdown of party costs 

can, therefore, be useful for arbitrators, but also not only for the parties who can expect more 

predictable results in the decision on costs. 

Certain types of party costs, i.e. certain types of legal fees, cause more issues as to the 

assessment of their reasonableness, and consequently of their recoverability, than others. 

These are outcome-based fees, in-house attorney fees, and pre-arbitration attorney fees. Since 

these can be easily identified, and their recoverability was more widely discussed in the legal 

writing and practice, they will be discussed in more detail under the next part.    
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V.5 Which Costs Can Be Allocated 

 

When the tribunal is deciding on costs in the last award under any of the applicable 

rules of allocation, not all of the costs will be subjected to its decision. Besides defining the 

rule of allocation, the tribunal is also required to determine the recoverability of the particular 

types of costs.  

 

V.5.1 Procedural Costs  

 

V.5.1.1 Arbitrators’ Fees and Expenses, and Institutional Fees  

 

 Arbitrators‘ fees and institutional fees, as the main and often prevailing part of 

procedural costs, are regularly considered subject to the tribunal‘s power to allocate them. All 

the analysed arbitration laws and rules provide for such tribunal‘s power. While the tribunal‘s 

power to allocate these types of costs is not disputed, the amount of these costs might still be 

challenged before national courts, as discussed in Chapter II, and the allocation of the costs, 

while perfectly acceptable from the standpoint of lack of arbitrators‘ power to do so, can still 

be subject to the challenge, as presented throughout this Chapter and in Chapter II. 
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V.5.1.2 Tribunal’s Administrative Secretary’s and the Court Reporter’s Fees  

 

The Yukos awards, which were rendered on July 18, 2014, admittedly dealt with an 

investment dispute.
687

 These decisions and the subsequent setting aside proceedings, which 

were initiated by the Russian Federation under the Dutch Code of Civil Procedure, brought to 

light an interesting issue of the relation of a tribunal‘s mandate and the role of administrative 

secretaries or assistants. In the press release given by the Ministry of Finance of the Russian 

Federation, one of the grounds on which the award was challenged was: 

―the arbitrators did not personally fulfil their mandate, in violation of Dutch law; 

in particular, the assistant to the arbitrators, who the tribunal had previously stated 

would be responsible only for administrative tasks, in fact billed the parties for 

more hours than did any of the arbitrators; the tribunal must therefore have 

impermissibly delegated to the assistant certain of the arbitrators‘ personal 

responsibilities, including analyzing the evidence and applicable law, participating 

in deliberations, and preparing the arbitral awards‖ [emphasis added].
688

 

Hence, the violation of tribunal‘s mandate through disallowed delegation of its task is 

primarily based on the calculation of the assistant‘s fees, which showed to be quite high given 

that he was in charge of only administrative tasks. The assistant‘s fees, which amounted to 

EUR 970,562, when divided with his hourly rate of 250-325 EUR, and compared with the 

arbitrators‘ fees divided by the hourly rate applicable to them led to a disparity of 40% to 70% 

of hours of work between the assistant and arbitrators.
689

 Without going into more details of 
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this particular case, a following issue can be raised: given that the role of administrative 

secretaries or assistants may be significant, but also taking into account that a secretary or 

assistant performs administrative tasks for a tribunal, who should bear their fees – the tribunal 

or the parties? 

 The arbitration rules analysed in this thesis do not explicitly deal with the 

remuneration of arbitral secretaries and assistants, or sometimes not even with their role. 

Nevertheless, a uniform standard as to their remuneration can be established as the following: 

 ―The parties are responsible for the reasonable expenses of the secretary, while 

the tribunal is responsible for any fees of the secretary.‖
690

 

This standard is in accordance not only with Article 4(1) of the Young ICCA Guide on 

Arbitral Secretaries which introduces a general principle that ―the use of an arbitral secretary 

should reduce rather than increase the overall costs of the arbitration‖, but also with the 

relevant ICC‘s, SCC‘s and Swiss Chambers‘ Arbitration Institution‘s guidelines. The ICC 

Note on the Appointment, Duties and Remuneration of Administrative Secretaries [―ICC Note 

on Administrative Secretaries‖] provides a detailed standard for the remuneration: 

―Any remuneration payable to the Administrative Secretary shall be paid by the 

Arbitral Tribunal out of the total funds available for the fees of all arbitrators, such 

that the fees of the Administrative Secretary will not increase the total costs of the 

arbitration. 

In no circumstances should the Arbitral Tribunal seek from the parties any form of 

compensation for the Administrative Secretary‘s activity. Direct arrangements 

between the Arbitral Tribunal and the parties on the Administrative Secretary‘s 
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fees are prohibited. Since the fees of the Arbitral Tribunal are established on an ad 

valorem basis, any compensation to be paid to the Administrative Secretary is 

deemed to be included in the Arbitral Tribunal‘s fees.‖ 

This provision clearly sets the rule that the arbitral secretary‘s fees are part of the tribunals‘ 

fees, and it explicitly excludes the possibility for parties to agree to a different arrangement. It 

is a somewhat different issue whether parties could agree on a different arrangement with the 

arbitral secretary herself/himself.  

 A similar guideline is adopted in the Swiss Chambers‘ Arbitration Institution‘s 

Guidelines for Arbitrators and in the SCC Arbitrator‘s Guidelines. The later one also 

explicitly provides that ―[a]ny expenses that the secretary incurs are borne by the parties‖ 

[emphasis added]. These include, not exhaustively, secretary‘s travel and lodging expenses.
691

 

 Such an apportionment of liability for administrative secretary‘s or assistant‘s costs 

(fees covered by the tribunal and expenses by the parties) seems rather reasonable given that 

secretaries are performing the administrative tasks for the tribunal. It comes then as a surprise 

that the survey conducted by the Young ICCA shows that majority of respondents to the 

survey had a different point of view. In answer to the question ―who should bear the costs of 

the secretary in an arbitration‖, 62.1 % of participants stated it should be the parties who bear 

the costs of the arbitral secretary, while 30.5 % and 22.1 % thought it should be the arbitral 

tribunal and president of the arbitral tribunal respectively.
692

   

Court reporter‘s fees are another type of fees that might be entailed during the 

proceedings, but without a clear rule on whose responsibility they are. The 2014 Swiss 

Guidelines for Arbitrators might be helpful in this regard as they provide for court reporter‘s 
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costs as the tribunal‘s expenses and qualifies them as ―actual costs shall only be reimbursable 

against receipts or other proper substantiation if receipts are unavailable‖. 

 

V.5.2 Party Costs  

 

V.5.2.1 Attorney Fees 

 

The allocation of attorney fees generally requires special attention, and specifically 

the allocation of those that are paid based on the outcome (success) of the case. Attorney fees, 

in majority of jurisdictions, are set freely by an agreement between a party and its counsel.
693

 

That does not mean that the amount that was set in their agreement will be fully recovered. In 

jurisdictions in which the ―costs follow the event‖ rule or ―loser pays it all‖ rule is followed, 

the recoverability of attorney fees is usually determined through the application of specific 

tariffs or rates.
694

 The combination of the freedom to negotiate the price for legal service, and 

the application of rather low tariffs for the reimbursement leads to a recoverability gap, which 

is in some jurisdictions higher and in some lower – depending on the applicable tariffs.
695

 In 

any case, the application of tariffs prevents full indemnity of the legal fees for the wining 

party. Hence, the conclusion is that although indemnification is one of the main underlying 

reasons for the allocation of costs, full compensation is not a principle under which this is 

conducted.  

In international arbitration, unless the parties would agree to, no tribunal is bound by 

the tariffs of any jurisdiction. The measurement for recoverable costs, as will be shown 
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below, is quite broad term of reasonableness. Therefore, allows the tribunal to award the legal 

fees with much lower recoverability gap. Some authors stated that in domestic arbitration, the 

tribunal may pay due attention to the local tariffs, and in international disputes that they may 

rely on the tariffs of the party‘s jurisdiction.
696

 However, the same authors agree that this is 

not mandatory for the arbitral tribunals. While the reasonability (necessity) of these costs will 

be discussed below, at this point, two issues shall be discussed: are outcome-based fees 

recoverable at all, and can the fees that falls in the recoverability gap, i.e. which are not 

awarded as costs, be awarded as damages. 

Regarding the outcome based fees, these fees are referred as contingency fees, success 

fees, and ―no win, no fee‖ agreements.
697

 The reimbursement of these fees is controversial 

not only in arbitration, but also in civil litigation. In that regard, it is difficult to reach an 

international consensus.  Agreements on contingency fees are a hallmark of the U.S. system, 

and under these agreements the fees of a counsel are payable as a percentage of the recovered 

amount under the claim, and only in the case of the success in the proceedings.
698

 

Contingency fees are still a controversy and illegal in most European jurisdictions: France
699

, 

Belgium
700

, the Netherlands
701

, Poland
702

. Interestingly, in Germany, outcome-based fees are 

allowed on a limited basis since 2006, after the Federal Constitutional Court found that a ban 

on contingency fees is unconstitutional as it prevents claimants from exercising their right of 

access to justice, when they are able to agree only on outcome-based fees.
703

 Contingency 
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fees are also allowed in England and Wales since 2013.
704

 Hence, in Germany and England, 

under certain criteria, one can contract for all the types of outcome-based fees. It would be 

wrong, however, to say that no outcome-based fees are allowed in other European countries. 

Most of the jurisdictions mentioned above allow contingency-like fees, i.e. so–called success 

fees, which are divided on a basic fee paid in any case and a premium in a case of success.
705

 

Both contingency and success fees result in a higher amount than fees calculated on other 

basis.
706

  

Since this arrangement is not agreed upon by the losing party, the controversy arises 

on two levels: first, can contingency/success fees be at all admitted as reimbursable costs in 

international arbitration, and second, can they be fully reimbursed. The question whether 

contingency/success fees can be reimbursed at all can be raised from three different 

perspectives, and governed by three different national laws: (1) law of the country where the 

success fee arrangement was made, (2) the law of the seat of the arbitration, and (3) the law 

of the of the country of enforcement.
707

 The first of these laws influences the agreement on 

the arrangement itself, and may be as such a basis for debarring an attorney who illegally 

concluded such an agreement.
708

 In author‘s opinion, this does not directly influence the 

award in which success fees are considered for reimbursement. However, it might still have 

an effect as a part of one of the laws under (2) or (3), since the award in which tribunal 

observed and shifted the contingency/success fees can be challenged either in the proceedings 

for setting aside or in enforcement proceedings. It still remains a question that on which 

ground can such a challenge be submitted? 
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In some jurisdictions, these fee arrangements are considered to be against public 

policy.
709

 Previously in Germany, when the outcome-based fees were forbidden, its 

arrangement could be claimed to be a violation of public policy.
710

 A similar argument could 

have been plausible under the English law at the time when success fees, but not contingency 

fees, were allowed.
711

  

Swedish courts have enforced the awards in which decision on costs contained 

success fees, if found to be reasonable.
712

 This might be a middle approach which would fall 

between two opposite approaches. First one would be the one not allowing the tribunal to 

assess the contingency/success fees when they would be illegal under one of the mentioned 

applicable laws. The second one would allow the tribunal full discretion regarding the 

assessment of the fees. A similar situation was presented in an English case Protect Projects 

v Al-Kharafi in 2005, before the new regulation was passed. Arbitrator, when deciding on 

costs, took into consideration the fees incurred on the basis of success fee arrangement. It 

allowed, however, reimbursement only of the fee he found reasonable, without any uplifts. 

The losing party challenged the award claiming ―substantial injustice‖ under Section 68(2d) 

of EAA. It claimed that the agreement on success fees was not enforceable under English law 

and, therefore, it was not supposed to reimburse any of these fees. The court disagreed. It 

stated in its decision:  

―Kharafi must have anticipated, if it lost, that at least such costs would have been 

recoverable from it. To be deprived of an unexpected and unearned bonus is not 

readily seen as a substantial injustice. Any unenforceability of the claims for costs 

derives from the regulations as they apply to success fees, yet no success fees 
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were awarded. It could reasonably be thought that the stringent all or nothing 

consequences of the English law applicable to CFAs could work injustice.‖  

In other words, if only reasonable amount of the success fees is being reimbursed (and no 

uplifts), this decision should not be influenced by the enforceability or non-enforceability of 

the agreement on the success fees itself. This leads us to the second controversy regarding 

contingency/success fees that was introduced at the beginning of this subsection – can such 

fees ever be fully reimbursed?  

 Since contingency fees are a hallmark of the U.S. legal system, it does not come as a 

surprise that there they are not against public policy. However, it is surprising that a U.S. 

court allowed the full shifting of such fees in case of Johnson Controls, Inc. v Edman 

Controls, Inc., as long as the shifting is done based on a contract, and not provided by the 

statute. Namely, in international arbitration between Johnson Controls, Inc. and Edman 

Controls, Inc., the Seventh Circuit confirmed the lower court‘s decision not to vacate the 

award in which the arbitrator shifted the contingency fees in their entirety, amounting to 33.3 

per cent of the sum awarded.
713

 When addressing the reasonableness of the contingency fees, 

the Seventh Circuit turned to the law of the seat of the arbitration in order to confirm its 

conclusion on the reasonableness of the awarded amount, and stated that ―Edman submitted 

affidavits from two experts stating that a one-third contingent fee is common for commercial 

arbitration cases in Florida, where the arbitration took place.‖
714

 However, the court 

distinguished between the fees which are shifted on the basis of a statutory rule and those, as 

it happens in arbitration, which are shifted based on the parties‘ contract. According to the 

Seventh Circuit court,  
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―[t]here is less need to police the reasonableness of fees shifted pursuant to a 

contract because the parties to a contract expressly consent to and define the terms 

of the fee shifting. If the parties do not want to pay an opposing party's contingent 

fee, they are free to write an agreement under which the prevailing party will be 

obliged only to pay fees calculated in accordance with the lodestar method. […] 

We see no reason to curtail parties' ability to define the terms of their fee 

arrangements with lawyers. This is quite different from a statutory obligation to 

pay the opponent's fees, where the party responsible for the fees does not consent 

to the arrangement and has no say in determining how fees will be calculated.‖
715

 

The message of the Seventh Circuit is quite clear – contingency fees are fully reimbursable in 

international arbitration, and if the opposing party wants to prevent the allocation of such 

fees, it needs to insist on such a rule during negotiations. The reasoning of the U.S. court is 

fair to a certain extent. Namely, as long as the contingency fees are foreseeable, and the 

amount of it is predictable, one could not simply deny their reimbursement based on the fact 

that they were not accepted by the opposing party, as no attorney fee ever is, since it depends 

on the agreement between a counsel and a client. The test of reasonableness used by the 

Seventh Circuit, which it based on the local rules regarding contingency fees, might be a bit 

more problematic to justify since the other party never consented to this amount of fees. The 

fees were unilaterally imposed by the party claiming the reimbursement and its counsel, and 

such reimbursement could hardly meet the standard of reasonableness. When awarded in full 

and in an unreasonable amount, contingency fees may seriously jeopardize the enforcement 

of the decision on costs based on the violation of public policy. 
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 This solution, however, should not be considered as widely acceptable, especially in 

jurisdictions which still forbid outcome-based fees, or which allow them, but only on a 

restricted basis. In those jurisdictions, the issue might be, in a case when contingency fees are 

not awarded, or they are only partially awarded, can the party claim them alternatively (or 

initially) as damages? The same question can be posed for any recoverability gap that exists 

between any attorney fees which are reimbursed, and those which were actually paid by the 

party based on its agreement with the attorney.  

 

V.5.2.2 Recoverability of Attorney Fees under National Substantive Law  

 

Germany is known as a jurisdiction where the idea of the recoverability of costs under 

substantive law originated. In that jurisdiction a party may claim costs incurred before or 

during litigation, either in a special procedure or as damages claim based on one of the 

relevant tort or contract law provisions.
716

 A similar system for costs claims is adopted in 

Switzerland, but only if the Cantonal laws on civil procedure do not deal with the 

reimbursement of pre-trial attorney fees.
717

 The Belgian Supreme Court found attorney fees 

to recoverable as damages in 2004, ―as far as they are a necessary effect of the [contractual] 

non-compliance.‖
718

 In 2007, the Belgian legislator passed new legislation providing for a 

minimum and maximum of recoverable attorney fees, depending on the amount in dispute.
719

 

After this legislation was passed, claiming costs as damages, in excess to those that are 

awarded based on this act, on contractual or extra-contractual basis was no longer possible.
720
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The issue is still existent in regard of additional amounts paid to a lawyer for a defence 

against a vexatious or completely non-meritorious claim, or which are incurred for redundant 

proceeding.
721

 In other words, the two-track recovery is still an open possibility: a party may 

recover attorney fees as costs under the provided rates, and claim the rest as damages for 

procedural misconduct. The authors base such a plausible claim on the provisions of fault 

liability, or on those for civil penalty, which is also available under the Belgian law.
722

 A 

two-track claim for costs, both on procedural and substantive grounds, is available according 

to some authors in Germany as well to a certain extent.
723

 Even in in the U.S., jurisdiction in 

which attorney fees as a rule are not shifted, a majority of the states have held that attorney 

fees may be sought as an element of damages in tort action for malicious civil prosecution.
724

 

 It may be concluded that a claim for costs under national substantive law is not 

absolutely unusual, and moreover that sometimes it may be sought parallel with the claim for 

costs based on procedural laws. The possibility for such cost claims based on substantive law 

will depend from jurisdiction to jurisdiction. Besides the jurisdictions mentioned above, to 

the author‘s knowledge, claiming costs as damages is not a usual way of recovering, and even 

less so - an additional way of recovering. In any case, these issues might be less doubtful for 

national courts, while they are still troublesome for arbitral tribunals which do not have lex 

fori.  

 A small caveat needs to be made at this point – the recoverability of costs as damages 

in international arbitration will logically arise only as an issue if these expenditures were not 

initially qualified as recoverable costs. In other words, it may be claimed that these 

expenditures are not ―costs‖ in their true meaning, especially if they are incurred prior to the 
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proceedings. For example, these may be expenditures incurred prior to the proceedings due 

to the breach of arbitration agreement by submitting the claim to a national court or 

expenditures incurred in litigation related to an underlying agreement which took place prior 

to the arbitration, e.g., in the process of granting interim measures. In the latter group of 

expenditures, one can distinguish those which were subject to allocation in litigation and 

those which were not. In any case, it is questionable whether attorney fees, incurred before 

the arbitration proceedings in which their allocation is sought, can be qualified as costs under 

arbitration rules. For example, Article 37(1) of the 2012 ICC Rules states that costs must be 

―incurred by the parties for the arbitration‖ [emphasis added]. Hence, a party will have to 

prove that those expenditures are incurred for the arbitration. 

It is possible to make two submissions as to the allocation of these expenditures in 

international arbitration under national substantive law. If they are qualified as ―costs‖, then a 

party needs to prove that costs are recoverable under national substantive law, in addition to 

the general rules on allocation. If they are not qualified as costs, these expenditures ought to 

be treated as ―pure‖ damages claim, with due consideration given to their relation with a cost 

claim in order to avoid double recovery. An example of the expenditures that can qualify as 

―costs‖, but are often not fully recovered, are contingency fees. Therefore, a party may be 

interested in recovering the non-reimbursed part of these fees as damages. Without going into 

further discussion on this issue, it must be emphasized that the focus in this part of the thesis 

is on the recoverability of any expenditures which were not recovered under the general rules 

on allocation of costs in arbitration. Some authors argued that such non-recoverability should 

be a condition to seek the costs under national substantive law, while others are of opinion 

that costs should be recoverable under national substantive law without any prior 
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condition.
725

 This depends on several issues discussed below, starting with the qualification 

of the costs as either procedural or substantive matter. 

Procedural rules for arbitration, be it either national arbitration acts or the applicable 

arbitration rules, provide rules for the allocation of costs which are equivalent for the similar 

rules provided for allocation of costs in civil litigation in the procedural laws of each country. 

The fact that allocation of costs in international arbitration is governed by procedural rules is 

probably not sufficient to conclude that a claim based on substantive laws is excluded.
726

 In 

case when one of the parties wishes to file such a claim, the first question is which 

substantive national law should they invoke: the substantive law of the seat, the substantive 

law applicable to the arbitration agreement, or the substantive law applicable to the 

underlying contractual obligations? It is only the law applicable to the arbitration agreement 

that could be found applicable to such costs claims, if they are allowed at all. The reason is 

simple: the damages claimed are a consequence of an arbitration procedure, and not of, e.g., 

the breach of an underlying contract. However, the mixed procedural-substantive nature of 

the costs, the wide discretion of the tribunal, and certain specificities of the costs claims 

speak against the possibility to file such a claim overall.  

 Costs claims are of both procedural and substantive nature. This mixed nature does 

not stem from the fact that the recoverability of costs is provided in the procedural or 

substantive laws. It actually stems from the fact that the costs claims are monetary claims for 

the amounts incurred as a consequence of procedural actions, but they are awarded by taking 

into account not only procedural, but also substantive circumstances. Moreover, it is argued 

that international standards for allocation of costs in international arbitration are of 
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substantive nature, while the power to allocate the costs is procedural.
727

 For that reason and 

due to their compensatory nature, the costs claims are a special type of damages already. 

These claims are based on the responsibility without guilt.
728

 However, due to the tariff 

system in civil litigation and the factor of reasonableness in international arbitration, the 

damages claimed under costs claims, as shown above, do not lead to full indemnification of 

attorney fees. The partial indemnification protects the right of access to justice. Otherwise, if 

party was expected to cover all the costs of its opponent, this might deter its will to file a 

claim in the first place.
729

 Since partial indemnification is inherent to the cost allocation, it 

would be unfair to let a party submit a claim for full indemnification in another claim for 

damages based on substantive laws. In that sense, recoverability of those expenditures which 

were not recovered in the first place seems not to be in accordance with the basic principles 

behind the allocation of cost rules. 

 Such forbearance of the circumvention of the rules on allocation of costs is supported 

also by wide discretion given to arbitral tribunals when deciding on the allocation. Namely, 

arbitral tribunals, as shown above, besides the outcome of the case, take many other 

circumstances into account, which are both of procedural and substantive nature. Moreover, 

tribunals are not bound by tariffs or rates, and for that reason the recoverability gap is more 

flexible in international arbitration. This allows the parties to bring before the tribunal, when 

deciding on the allocation based on procedural law, all the circumstances which would be 

relevant for claiming the costs as damages under substantive laws. Any invocation of these 

circumstances afterwards would mean that a mere re-characterization of a legal basis of a 

claim can supersede the substance of the claim, which is neither procedurally efficient nor it 
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guarantees legal certainty. The authors, however, support such a possibility as long as there is 

no double recovery under these claims.
730

  

Finally, it is the main thesis of this chapter that costs claims represent a special type 

of damages or at least that they are decided under substantive standard. If they were not 

regulated, they might not have been recoverable at all. One of the most persuasive arguments 

for that is the fact that attorney fees are accessory to the main claim for damages, and as such 

they cannot be themselves considered as damages.
731

 Even if they are considered to be 

damages, there is the lack of causality for the same reason – they are a product of procedural 

acts and the party‘s will to hire a lawyer, and not of the breach.
732

  One might argue that in 

some legal systems these two grounds could be combined as long as there is a need for relief, 

i.e. ―additional costs‖
733

 can be sought on different circumstances than those based on which 

the costs are usually allocated. Perhaps such a combination should be available in 

international arbitration as well. However, as stated before, due to wide discretion of 

arbitrators when rendering decisions on costs, no such ―additional costs‖ could actually be 

incurred, and parties should be encouraged to raise all such damages-related circumstances 

before the tribunal in the procedure related to the allocation. This is also a command of the 

transnational nature of these arbitral decisions, which should not be influenced by the 

peculiarities of several legal systems that allow such costs claims based on substantive 

national law. Finally, as per a latin maxim – neminem laedit qui jure suo utitur - such 

damages would miss a civil wrong, i.e. illegality, from the equation. The liability of the party 

which is to reimburse attorney fees would be based on the fact that that party draw the 

winning party in the adjudication procedure by its behaviour. Hence, one might face a 
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problem that there is nothing illegal with a party vindicating its rights, or defending them. 

Consequently, once again the costs claims do not meet the threshold necessary for a damages 

claim. 

 

V.5.2.3 In-house lawyer’s fees 

 

The legal costs include the fees and expenses of party‘s external lawyers.
734

 Some 

authors include also the hidden costs that consist of ―executive‖ or ―management‖ time spent 

on the case, which includes time of senior officials, directors or in-house counsel.
735

 These 

costs are usually considered to be a part of the normal course of business and not awarded in 

the arbitration proceedings.
736

 Nevertheless, some arbitration rules, such as ICC Rules (―the 

reasonable legal and other costs incurred by the parties‖) opened the possibility for them to 

be claimed.
737

 The Secretariat‘s Guide to ICC Arbitration 2012 even expressly states that 

tribunals are free to consider and grant the costs of in-house counsels, management or other 

staff of the parties.
738

 The decision will, in the end, be completely at tribunal‘s discretion. 

The most controversial among hidden costs are costs of in-house counsel. The 

solutions regarding their recoverability are not unified. Costs of in-house counsel are usually 

not recognized as legal costs and, consequently, most of the times they are not reimbursed.
739

 

One of the reasons why the tribunals are reluctant to reimburse them is difficulty to provide 
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proof of their amount.
740

 Another reason may be that they are sometimes considered to be 

part of party‘s normal operating expenses.
741

 However, opposite opinions exist and their basic 

argument is that parties are free to choose between the in-house and external counsel, and the 

one that chooses the second option should not be privileged.
742

 Arbitral tribunals have denied 

the reimbursement of these costs when they are incurred next to the costs of the external 

counsel
743

, but allowed them when they are incurred as of the external counsel
744

. 

The Massachusetts Appeals Court came to a similar conclusion when deciding on 

shifting in-house lawyer‘s costs to the losing party. It concluded that ―having in-house 

counsel engaged in the present suit had a concrete financial impact on [the prevailing party], 

which we conclude ‗incurred‘ a cost‖.
745

  

 

V.6 Conclusion on Chapter V 

 

 The allocation of costs in international commercial arbitration is an area in which the 

opinions, approaches, and principles are somewhat diametrically positioned. The rule that the 

tribunal has power to allocate costs of the arbitration has been firmly established and widely 

recognized, and the arbitral practice has developed a standard applicable to the allocation of 

costs. At the same time, when dissecting this standard of the ―moderated costs follow the 

event‖ principle, scholars and practitioners often criticize the unpredictability of the factors 

which will be taken into account eventually. This suggests that harmonization is not 
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completed in this area of arbitration law, mostly due to the juxtaposition of the principle of 

the flexibility of the arbitrators‘ decision-making and the principle of the predictability for the 

parties. 

 Moreover, the parties‘ expectations as to the allocation of costs in arbitration are often 

influenced by the rules on allocation of costs in litigation in their home jurisdictions. This, 

however, does not mean that reconciliation of their expectations is not possible. This Chapter 

has introduced two main systems adopted in jurisdictions – the American Rule and the ―costs 

follow the event‖ rule. Besides introducing the main differences between them, this Chapter 

also explained that often the same procedural parties‘ behaviour is taken into account under 

both of these rules.  

 This procedural behaviour is taken into account by arbitral tribunals as well, such as: 

the success of procedural requests, the necessity of the costs, the parties‘ contribution to the 

adoption of the pathological clause, the commencement of arbitration proceedings in good 

faith and other. These circumstances are observed under the so-called moderated ―costs 

follow the event‖ rule as well, which is a prevailing standard as to the allocation of costs in 

arbitration.  

 Furthermore, the shifting of the party costs raises peculiar issues, which are hardly 

harmonized. The reimbursement of contingency fees and in-house fees, and the recoverability 

of the legal costs under substantive law still remains approached on a case-by-case basis. This 

is not at all satisfactory for the arbitration field in which efficiency of the procedural steps is 

gaining more and more importance.C
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